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Roe  v.  Village  of  Lucknow. 

Negligence — Nuisance — Highway — Steam  Whistle  on  Adjoining  Land — - 
Horse — Evidence. 

The  mere  fact  that  a  horse  while  being  driven  along  the  highway  ha» 
been  frightened  by  the  whistle  of  a  steam  engine,  used  by  the  defen- 
dants for  the  purpose  of  their  lawfully  operated  water-works,  is  not 
sufficient  to  make  them  responsible  for  damages  resulting  from  the 
horse  having  run  away.  Some  positive  evidence  of  negligence  in  the 
use  of  the  whistle  must  be  given,  or  at  least  some  evidence  that  its 
use  might  be  expected  to  cause  such  an  accident,  so  as  to  cause  it  to  be 
a  nuisance  to  the  highway. 

Judgment  of  the  County  Court  of  Huron  reversed,  Maclennan,  J.  A. , 
dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  the  County  Court  of  Huron. 

The  action  was  brought  by  the  plaintiff  to  recover  dam- 
ages for  injuries  suffered  by  his  horse  in  running  away, 
in  consequence  of,  as  he  alleged,  the  negligent  and  un- 
necessary use  by  the  defendants  of  a  steam  whistle 
at  their  water-works.  Their  engine  house  stood  close 
to  the  highway,  and  the  whistle  was  used  as  a  signal  to 
workmen  to  turn  water  off  and  on,  and  to  notify  them  of 
the  hours  of  work.  It  had  been  in  use  for  two  or  three 
years  before  the  accident  in  question  happened,  and  no 
complaint  had  ever  been  made  of  any  danger  to  horses.  It 
was  shewn  that  the  use  of  some  signal  was  necessary,  for 
owing  to  the  mode  in  which  the  pipes  were  laid  in  cer- 
tain parts  of  the  village,  the  water  had  to  be  turned  off 
when  the  engine  was  not  pumping.    On  the  occasion  in 
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Statement,  question,  the  horse,  in  charge  of  the  plaintiff's  servant,  was 
being  driven  along  the  highway,  and  when  about  125  feet 
from  the  engine  house  the  whistle  was  sounded,  and  the 
horse  ran  away,  suffering  the  injury  complained  of.  The 
engineer  knew  before  he  blew  the  whistle  that  the  branch 
man  had  turned  off  the  water,  and  had  returned  to  the 
engine  house,  but  he  explained  that  he  blew  it  to  warn 
anyone  who  might  have  a  branch  key  to  cease  taking 
water,  and  he  admitted  that  he  did  not  look  along  the  road 
before  whistling.  The  defendants  denied  that  they  were 
guilty  of  negligence,  and  alleged  that  the  driver  was 
not  paying  proper  attention  to  the  animal.  The  plaintiff 
contended  that  the  case  came  within  the  rule  of  law  laid 
down  in  Fletcher  v.  Rylands,  L.  R.  1  Exch.  265  ;  3  H.  L,  330 ; 
and  that,  therefore,  it  was  not  necessary  to  prove  negligence, 
and  the  learned  County  Court  Judge  so  held,  also  holding 
that  no  contributory  negligence  had  been  made  out,  and 
he  assessed  the  damages  at  $125. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  and  Osler,  and  Maclennan, 
JJ.A.,  on  the  13th  of  September,  1893. 

Garrow,  Q.  C,  for  the  appellants.  The  learned  County 
Court  Judge  is  in  error  in  holding  that  the  doctrine  of 
Fletcher  v.  Rylands,  applies  to  a  case  of  this  kind.  The 
gist  of  the  action  is  negligence,  and  negligence  is  rightly 
charged  in  the  statement  of  claim.  Unless  such  negligence 
is  established  the  action  must  be  dismissed.  It  is  not  the 
mere  act  of  sounding  the  whistle  that  in  itself  gives  a 
right  of  action,  but  an  improper  and  unreasonable  sound- 
ing of  the  whistle  amounting  to  negligence  or  to  a  public 
nuisance.  Nothing  of  this  kind  can  be  pointed  out  in 
the  present  case,  and  the  action,  therefore,  should  have 
been  dismissed :  Howe  v.  Hamilton  and  North-  Western 
E.  Tf.  Co.,  3  A.  K  336 ;  Manchester,  etc.,  R.  W.  Go.  v.  Ful- 
larton,  14  C.  B.  N.  S.  54  ;  Stott  v.  Grand  Trunk  R.  W.  Go,, 
24  C.  P.  347 ;  Willdns  v.  Day,  12  Q.  B.  D.  110  ;  Brown  v. 
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Eastern  and  Midlands  R.  W.  Co.,  22  Q.  B.  D.  391.     There  Argument, 
is,  moreover,  sufficient  evidence  of  contributory  negli- 
gence. 

Aylesworth,  Q.  C,  for  the  respondent.  This  case  comes 
within  the  doctrine  of  Fletcher  v.  Rylands.  The  use  of 
the  whistle  was  not  expressly  authorized,  and  was  likely 
to  cause  mischief,  so  that  the  defendants  used  it  at  their 
peril  and  are  answerable  for  all  damages  naturally  result- 
ing from  its  use.  The  use  of  such  a  whistle  close  to  the 
highway  was  very  likely  to  frighten  passing  horses,  and 
the  defendants  are  responsible  for  the  accident  that  has 
liere  resulted.  If,  however,  the  plaintiff  must  go  further, 
the  evidence  of  negligence  is  sufficient.  It  is  shewn  that 
the  engineer  sounded  the  whistle  on  the  present  occasion 
needlessly  and  without  looking  out  for  horses.  See  in 
a,ddition  to  the  cases  already  cited,  Hilliard  v.  Thurston, 
9  A,  R.  514 ;  Powell  v.  Fall,  5  Q.  B.  D.  597. 

Garrow,  Q.  C,  in  reply. 

December  22nd,  1893.    Hagarty,  C.  J.  0.  :— 

The  corporation  erected  water-works  on  some  land  ad- 
joining the  highway,  being  the  main  street  of  the  village. 

The  building  had  one  story,  with  a  chimney  and  a 
steam  whistle  projecting  above  the  roof.  This  whistle 
was  used  for  several  purposes ;  to  give  notice  to  the 
branchmen  or  hydrant  men  at  the  other  end  of  the 
pipe  system  as  to  matters  connected  with  the  ordinary 
management  of  the  works;  for  turning  on  or  shutting 
off  the  water ;  in  case  of  an  alarm  of  fire ;  when- 
ever the  streets  were  being  watered,  and  as  a  notice 
generally  to  all  water  users.  It  was  said  to  be,  as  a  signal, 
and  means  of  communication,  a  necessary  part  of  the  water- 
works system.  It  was  not  very  often  used — its  use  would 
hardly  average  once  a  day. 

The  plaintiff's  horse  was  being  driven  past  the  building 
sometime  during  the  day,  and  just  as  he  was  passing,  the 
-engineer  blew  this  whistle  in  the  ordinary  course  of  manage- 
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Judgment    ment  to  give  notice  that  he  was  going  to  shut  down.  The 
Hagarty,  horse  was  apparently  frightened,  and  turned  round,  injuring 
C.J.O.     himself  and  the  plaintiff's  property. 

The  works  had  been  two  or  three  years  in  operation, 
this  whistle  being  used  all  that  time  for  the  purposes 
noticed. 

The  plaintiff  s  declaration  charges  that  this  whistle  when 
blown  would,  from  its  loudness  and  shrillness,  naturally 
frighten  horses  passing,  and  that  it  was  negligently 
erected  so  close  to  the  highway  as  to  constitute  and  be  a 
nuisance,  and  a  source  of  danger  to  persons  travelling  with 
horses,  but  gave  no  evidence  in  support  of  these  allegations. 

No  accident  had  ever  occurred,  nor  had  any  horse  been 
frightened  by  the  blowing  of  this  whistle,  although  wit^ 
nesses  proved  that  horses  had  passed  while  it  was 
being  used,  and  no  one  seems  to  have  ever  regarded  it  as  a 
public  or  other  nuisance,  or  calculated  or  likely  to  frighten 
horses. 

In  fact,  the  happening  of  the  accident  in  itself  seems  to 
be  relied  on,  as  if  on  the  principle  of  "res  ipsa  loquitur." 

There  were  factories  in  the  village  also  provided  with 
steam  whistles,  used  with  far  greater  liberality  than  that 
of  the  water- works. 

As  to  its  tone,  it  was  rather  a  deep  bass  or  hoarse  note, 
and  in  the  estimation  of  one  witness,  at  least,  was  less  likely 
to  frighten  a  horse  than  the  high,  sharp,  shrill  whistle  of 
a  locomotive. 

If  the  plaintiff  be  entitled  to  succeed  on  the  evidence 
adduced,  a  very  far  reaching  principle  of  law  will  seem  to 
be  established. 

Most  cities  and  towns  are  liberally  provided  with  fac- 
tories, mills,  and  other  establishments  provided  with  steam 
whistles,  used  daily,  and  sometimes  three  or  four  times 
daily,  for  various  requirements  of  business,  such  as  calling 
men  to  work,  or  to  cease  working,  etc.,  etc.  So  also  as 
to  ferry  boats,  steamers,  etc.,  signifying  their  arrival  or 
departure. 

I  am  not  prepared  to  hold  that  the  mere  fact  of  a  horse 
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taking  fright  at  the  blowing  of  a  steam  whistle  in  the  fair  Judgment, 
exercise  and  course  of  ordinary  business,  close  to  a  public  Hagabty, 
highway,  is  of  itself  at  once  sufficient  to  establish  an  action-     ^'  *  * 
able  wrong  for  damages  caused  by  such  taking  fright. 

I  think  in  all  such  cases  the  evidence  should  go  further 
than  in  the  case  before  us.  It  should  at  least  shew  that 
the  thing  complained  of  was  likely  to  cause  horses  to  shy. 
The  case  of  Brown  v.  Eastern  and  Midlands  R.  W.  Co., 
22  Q.  B.  D.  391,  bears  on  this  question.  The  defendants 
placed  a  heap  of  earth  and  refuse  on  their  land  adjoining 
the  highway,  and  the  plaintiff  alleged  that  his  horse  shied 
at  it,  and  that  they  allowed  it  to  run  on  so  as  to  be  a  public 
nuisance  to  persons  using  the  road,  and  upon  this  issue 
was  joined.  The  trial  Judge  nonsuited  and  refused  evi- 
dence that  other  horses  had  shied  at  it. 

The  Divisional  Court  held  such  evidence  proper,  and  the 
Court  of  Appeal  affirmed  their  decision.  Stephen,  J,,  giving 
judgment  in  the  Divisional  Court,  said  :  "If  a  person  erect  on 
his  own  land  anything  whatever  calculated  to  interfere  with 
the  convenient  use  of  the  road,  he  commits  a  nuisance  * 
If,  therefore,  this  heap  was  of  such  a  nature  as  to  be  likely 
to  cause  common  horses  to  shy  it  was  a  public  nuisance. 
Whatever,  therefore,  shewed  it  to  be  likely  to  cause  horses 
to  shy  was  evidence  for  the  plaintiffs  *  *.  When  the 
question  is  whether  the  particular  act  is  a  public  nuisance, 
it  is  difficult  to  see  how  it  can  be  proved  to  be  so  except  by 
shewing  cases  in  which  it  has  interfered  with  a  public 
right." 

I  think  the  case  before  us  is  deiicient  in  this  kind  of 
proof,  and  beyond  the  happening  of  the  accident  there  is 
nothing  to  prove  its  character  as  a  nuisance  to  the  highway. 

The  learned  Judge  in  his  very  careful  judgment  con- 
siders that  in  his  opinion  it  was  well  designed  to  frighten 
horses.  But  with  much  respect  it  must  be  said  that  no 
evidence  was  produced  to  prove  this  conclusion.  As  already 
noticed,  this  is  on  the  res  ipsa  loquitur  principle. 

If  the  same  thing  had  happened  to  a  horse  passing  one 
of  the  other  steam  whistles  in  the  Lucknow  factories,  if 
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Judgment,  close  to  the  highway,  this  decision  would  suffice  to  prove 
Hagarty,  liability. 

C.J.O.         J  Qg^j^  proof  of  any  unreasonable  or  negligent  or 

unnecessary  use  of  this  steam  whistle  to  bring  the  case 
within  the  law  of  such  cases  as  Momchester,  etc.)  R.  W.  Co. 
V.  Fullarton,  ]4  C.  B.  N.  S.  54. 

I  am  unable  to  agree  with  the  learned  Judge  in  his 
application  of  the  well-known  principle  of  Fletcher  v. 
Rylands,  L.  R.  1  Exch.  265 ;  3  H.  L.  330.  I  can  hardly 
apply  it  to  the  effect  of  a  loud  sound  on  defendants* 
premises  causing  a  passing  horse  to  shy. 

If  steam  escaping  from  this  whistle  or  from  anj^  machine 
on  defendants'  land  had  penetrated  into  plaintiff's  premises 
doing  damage,  or  enveloped  him  or  his  horse  in  hot  vapour 
or  steam  to  his  injury,  I  can  conceive  Fletcher  v.  Rylands 
being  urged  in  support  of  liability.  I  think  his  view  of 
that  case  largely  influenced  his  Honour's  decision. 

It  is  not  easy  to  formulate  any  hard  and  fast  rule  to 
govern  such  a  case  as  the  present,  but  I  think  the  evidence 
here  falls  far  short  of  rendering  the  defendants  liable,  and 
that  there  was  no  sufficient  proof  that  anything  done  by 
the  defendants  was  in  the  nature  of  a  nuisance  impairing 
the  usefulness  of  the  highway  to  persons  passing  with  their 
horses  along  the  same. 

If  the  plaintiff  has  shewn  enough  here  to  enable  him  to 
recover,  I  do  not  see  where  to  limit  the  claim. 

If  the  corporation  had  their  town  hall  or  drill  shed,  etc.^ 
adjoining  the  highwa}^,  and  at  an  excited  political  or  other 
meeting  a  great  shout,  or  "  thunders  of  applause,"  as  the 
newspapers  describe  it,  had  gone  up  from  the  assembled 
citizens,  and  a  passing  horse  had  taken  fright  and  caused 
damage,  it  could  be  urged  that  there  was  sufficient  to  war- 
rant a  recovery.  That  the  unwonted  noise  caused  the 
animal  to  take  fright  may  be  true,  but  I  think  something 
more  is  necessary,  some  evidence  to  shew  a  nuisance  or 
injury  to  the  legal  user  of  the  highway. 

I  think  that  the  appeal  should  be  allowed. 
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OSLER,  J.A.:—  Judgment. 

OSLER, 

It  is  unnecessary  to  consider  whether  the  principle  of 
Fletcher  v.  Rylands,  L.  R.  1  Exch.  265 ;  3  H.  L.  330, 
applies  to  an  action  of  this  kind.  That  case  decided  that 
a  person  who  for  his  own  purposes  brings  on  his  land,  or 
collects  and  keeps  there,  anything  likely  to  do  mischief  if 
it  escapes,  must  keep  it  in  at  his  peril,  and  if  he  does  not 
do  so  is  primd  facie  answerable  for  all  the  damage  which 
is  the  natural  consequence  of  its  escape. 

Powell  V.  Fall,  5  Q  B.  D.  597,  was  clearly  a  case  of  that 
kind,  for  there  the  defendant  was  the  owner  of  a  traction 
engine  which  he  was  using  on  the  highway,  from  which 
sparks  escaped  and  set  fire  to  the  plaintiff's  stack  of  hay 
on  a  neighbouring  farm.  The  engine  was  a  dangerous 
machine,  and  though  it  was  not  unlawful  to  use  it  on  the 
highway  and  the  defendant  was  not  negligent  in  its  manage- 
ment he  was  liable  for  the  damage  caused  by  the  fire  which 
actually  escaped  from  it  into  the  plaintiff's  property. 

It  is  simpler  and  more  natural  to  say  that  the  true 
ground  of  the  defendants'  liability  in  a  case  like  the  present 
is,  that  by  placing  and  using  on  their  own  land  something 
that  was  calculated  to  interfere  with  the  convenient  use  of 
the  adjoining  highway,  they  were  guilty  of  a  nuisance  to  the 
highway.  Their  liability  cannot  be  placed  on  any  higher 
ground  than  if  they  had  done  the  act  complained  of  on  the 
highway  itself. 

Thus  in  House  v.  Metcalf,  27  Conn.  631,  (1858),  the 
defendant  was  sued  for  maintaining  a  large  uncovered 
water  wheel  close  to  the  highway  at  which  while  revolv- 
ing the  plaintiff" s  horse  took  fright,  and  the  plaintiff*  was 
thrown  out  of  his  carriage  and  injured. 

In  Knight  v.  Goodyear  s  India  Rubber  Co.,  38  Conn.  438, 
(1871),  the  action  was  for  using  in  the  defendant's  factory 
adjoining  or  near  to  the  highway  a  steam  whistle  of  such 
a  character  as  to  frighten  horses  of  ordinary  gentleness 
when  passing  along  the  highway. 

In  WatJdns  v.  Reddin,  2  F.  &;  F.  629,  an  action  was 
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adgment.  maintained  by  a  person  who  had  sustained  an  injury 
OsLER,  through  his  horses  being  frightened  by  a  traction  steam 
engine  used  on  a  highway,  the  jury  finding  that  the  engine 
was  likely  to  frighten  horses. 

In  Brown  v.  Eastern  and  Midlands  R  W,  Co.,  22  Q.B.D. 
391,  the  defendants  had  placed  on  their  own  land,  adjoining 
the  highway,  a  heap  of  earth  and  rubbish.  The  plaintiff  s 
horse  shied  at  it  and  his  cart  was  upset  and  the  plaintiff 
injured.  It  was  held  that  if  the  heap  was  of  such  a  nature 
as  to  be  dangerous  by  causing  horses  passing  on  the  high- 
way to  shy  it  was  a  public  nuisance. 

In  all  these  cases,  except  the  last,  evidence  was  given  to 
prove  the  usual  effect,  upon  horses  of  ordinary  character, 
of  the  things  alleged  to  be  a  nuisance,  for  the  purpose  of 
shewing  that  it  was  in  fact  a  nuisance,  in  other  words, 
as  the  Court  say  in  Hill  v.  Portland,  etc.,  R.  W.  Co.,  55 
Me.  438,  a  similar  case,  "  to  shew  to  the  jury,  some  of 
whom  might  never  have  heard  such  a  whistle,  the  nature, 
extent,  and  characteristics,  of  the  sound  emitted,  and  its 
effect  upon  horses  of  ordinary  gentleness.  We  think  (it 
is  added)  that  the  defendants  might  have  proved,  if  they 
could,  that  the  whistle  had  been  in  use  for  years,  and  that 
no  horse  had  ever  been  alarmed  by  it ;  and  so,  as  bearing 
on  the  same  points,  the  plaintiff*  might  shew  what  effect 
had  actually  been  produced  by  it  on  horses." 

In  Brown  v.  Eastern  and  Midlands  R.  W.  Co.,  the 
plaintiff  was  nonsuited,  and  the  Judge,  in  the  course  of  the 
trial,  excluded  evidence  to  shew  that  after  placing  the  heap 
of  rubbish  on  the  ground  several  horses  passing  the  place 
shied  at  it.  The  Court  in  setting  aside  the  nonsuit  say  : 
"  If  therefore  this  heap  was  of  such  a  nature  as  to  be  likely 
to  cause  common  horses  to  shy  it  was  a  public  nuisance. 
Whatever,  therefore,  shewed  it  to  be  likely  to  cause  horses 
to  shy  was  evidence  for  the  plaintiffs.  *  *  When  the 
question  is  whether  the  particular  act  is  a  public  nuisance, 
it  is  difficult  to  see  how  it  can  be  proved  to  be  so  except 
by  shewing  cases  in  which  it  has  interfered  with  a  public 
right." 
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In  all  such  cases  something  more  must  be  shewn  than  Judgment, 
the  mere  occurrence  of  the  accident.  What  the  defendants  Osler, 
have  done  is  prima  facie  not  unlawful ;  there  must  be 
•evidence  of  its  dangerous  character,  shewing  its  effect  upon 
horses  of  ordinary  steadiness,  before  it  can  be  said  to  be  a 
public  nuisance,  and  that  evidence  was  wanting  here.  I 
think  this  is  the  result  of  the  authorities  I  have  mentioned, 
^d  I  may  refer  to  the  most  recent  case  I  have  been  able 
to  find  on  the  subject :  Galer  v.  Rawson,  [1889]  W.  N.  180  ; 
^  Times  L.  R.  17.  This  was  also  a  case  of  injuries  sustained 
by  reason  of  a  horse  taking  fright  at  a  traction  steam 
engine  on  a  public  highway.  The  jury  found  that  the 
accident  was  caused  by  the  horse  taking  fright  at  the 
engine  when  lawfully  on  the  road  and  properly  managed. 
The  note  of  the  case  is  that  there  was  no  evidence  that  the 
engine  was  a  nuisance  except  in  the  fact  that  it  had 
frightened  the  plaintiff's  horse  ;  and,  per  Esher,  M.  R.,  that 
the  fact  that  the  engine  was  a  nuisance  must  be  proved  by 
evidence  ;  and  that  there  was  no  such  evidence  in  the  case. 
The  report  in  the  Times  Law  Reports  is  fuller,  and  this 
observation  of  the  Master  of  the  Rolls  is  not  in  terms  found 
there,  but  its  substance  is  found  in  his  judgment  and  in 
those  of  the  Lord  Justices. 

I  think  the  plaintiff  here  fails  also  to  shew  that  the  use . 


of  the  whistle  on  the  occasion  in  question  was  a  wanton  or 


unnecessary  act,  done  out  of  the  usual  course  of  business,  so 


as  to  bring  the  defendants  within  such  cases  as  Manchester, 
etc.,  R.  W.  Co.  V.  Fullarton,  14  C.  B.  N.  S.  54 ;  Stott  v. 
Grand  Trunk  R.  W.  Co.,  24  C.  P.  347.  I  should  myself 
have  been  disposed  to  attribute  the  accident  to  the  want 
of  ordinary  care  on  the  part  of  the  plaintiff's  servant  in 
managing  the  horse,  but  it  is  unnecessary  to  turn  the 
<;ase  on  that  ground.  On  the  whole,  I  have  to  agree  in 
allowing  the  appeal. 

A  large  number  of  cases  on  the  subject  of  nuisance  to  a 
highway  are  collected  in  the  recent  case  of  Barber  v. 
I'enley,  [1893]  2  Ch.  447. 
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Maclennan,  J.  A. 

Maclennan, 

The  question  is,  whether  it  is  an  actionable  wrong  by- 
some  negligent  act  to  frighten  a  horse  so  that  he  runs 
away  and  causes  damage;  and  it  is  established  by  abun- 
dant authority  that  it  is.  I  refer  to  the  following  English 
cases  :  Manchester,  etc.,  R.  W.  Co.  v.  Fullarton,  14  C.  B.  N.S. 
54 ;  Eill  V.  Few  River  Co.,  9  B.  &  S.  eS03 ;  Harris  v. 
Mobbs,  3  Exch.  D.  268 ;  WilJcins  v.  Day,  12  Q.  B.  D.  110 : 
Simkin  v.  London  and  North-Western  R.W.  Co.,  21  Q.  B. 
D.  453,  and  Brown  v.  Eastern  and  Midlands  R.  W.  Co., 
22  Q.  B.  D.  391. 

In  Manchester,  etc.,  R.  W.  Co.  v.  Fullarton,  the  driver  of 
a  railway  engine  while  near  a  highway  crossing,  blew  off 
steam  from  the  mud  cocks  of  the  engine  so  that  the 
plaintiff's  horses  were  enveloped  therein  and  frightened.. 

In  Hill  V.  JS^evj  River  Co.,  the  defendants  caused  a 
stream  of  water  to  spout  on  the  highway  to  a  height  of 
about  four  feet  above  the  level  of  the  road,  and  left  it 
unguarded,  by  which  the  plaintiff's  horses  were  frightened. 

Harris  v.  Mobbs,  was  the  case  of  a  steam  plough  and 
van  left  standing  on  the  highway  over  night,  by  which  a 
horse  was  frightened ;  and  in  Wilkins  v.  Day,  a  horse 
was  frightened  by  an  agricultural  roller  similarly  left  on 
the  highway.  The  cases  just  mentioned,  were  all  cases  of 
something  placed  or  done  upon  the  highway  itself. 

Broivn  v.  Eastern  and  Midlands  R.  W.  Co.,  was  the  case 
of  a  heap  of  rubbish  placed,  not  on  the  highway,  but  on 
adjacent  ground,  and  the  defendants  were  held  liable  for 
damage  caused  by  horses  shying  at  it,  just  as  if  it  had  been, 
on  the  soil  of  the  highway  itself. 

^Besides  these  English  cases,  there  are  the  following  in 
our  own  courts  :  Stott  v.  Grrand  Trunk  R.  W.  Co.,  24  C.  P. 
347 ;  Howe  v.  Hamilton  and  J^orth- Western  R.  W.  Co.,  3 
A.  R  336;  Rosenberger  v.  Grand  Trunk  R.  W.  Co.,  8  A.  B.. 
482  ;  9  S.  C.  E.  311 ';  Chandler  Electric  Co.  v.  Fuller,  21 
S.  C.  R.  337,  and  Connell  v.  Prescott,  20  A.  R.  49,  affirmed 
in  the  Supreme  Court. 
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In  &toU  V.  Grand  Trunk  R.  W.  Qo.,  the  plaintiff's  horse  Judgment, 
was  frightened  by  steam  let  off  unnecessarily  and  negli-  maclknnan, 
gently  from  an  engine  standing  on  the  company's  own  land 
near  a  crossing,  while  the  plaintiff  was  passing  along  the 
highway. 

In  Hoive  v.  Hamilton  and  North-Western  R.  W.  Co.,  the 
defendants  were  held  not  liable  in  a  similar  case,  because 
they  did  not  act  negligently,  but  it  is  clearly  recognized  in 
the  judgments,  that  if  negligence  had  been  proved,  the 
defendants  would  have  been  liable. 

In  Rosenherger  v.  Grand  Trunk  R.  W.  Co.,  the  horses 
were  frightened  by  the  passing  of  a  train  across  a  high- 
way, and  the  company  were  held  not  liable,  having  given 
the  statutory  w^arning  by  bell  or  whistle  before  doing  so. 

Gonnell  v.  Prescott,  was  a  case  in  which  horses  stand- 
ing in  a  lumber  yard  near  a  highway,  were  frightened  by 
the  noise  of  stones  falling  on  a  shed  under  or  near  which 
the  horses  were  at  the  time,  the  stones  having  been 
thrown  into  the  air  by  a  blast  of  rock  set  off  by  the  de- 
fendants in  excavating  a  sewer  on  the  street. 

I  think  these  cases  clearly  shew  that  it  is  an  actionable 
wrong  to  frighten  a  horse  by  a  negligent  act,  whether 
the  act  be  done  upon  the  soil  of  a  highway  or  upon  adja- 
cent land ;  and  whether  the  act  complained  of  be  in  the 
nature  of  a  public  nuisance  or  not.  The  essential  thing  is 
negligence.  The  degree  of  care  which  is  required,  may 
vary  according  to  circumstances.  The  owner  of  a  steam 
plough  and  van  may  carry  them  along  a  highway  in  the 
ordinary  course  of  his  business,  without  being  responsible 
for  the  alarm  their  unusual  appearance  may  excite  in 
spirited  horses ;  but  he  may  not  unnecessarily  leave  them 
standing  on  the  road  ;  and  the  same  is  true  of  an  agricul- 
tural roller.  The  reason  is  that  the  owners  of  such  im- 
plements have  a  right  to  use  the  highway  to  carry  them 
from  place  to  place,  using  reasonable  care  in  so  doing ;  but 
they  have  no  right  to  use  the  highway,  as  it  were,  for  a 
place  of  storage.  So  also  railway  companies  usually  have 
statutory  authority  to  use  steam  engines  and  to  cross  high-  / 
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Judgment,  ways  with  them,  and  to  run  parallel  to  them ;  and  they 
Maclennan,  are  not  responsible  for  the  terror  excited  by  the  appear- 
ance  or  noise  of  their  engines  in  the  ordinary  and  reason- 
able use  of  their  powers.  But  for  statutory  authority, 
such  companies  would  be  liable  for  damage  independently 
of  actual  negligence. 

In  Jones  v.  Festiniog  R.  W.  Co.,  L.  R  3  Q.  B.  733,  a  case 
afterwards  approved  of  by  the  House  of  Lords,  Lord  Black- 
burn says  :  "  The  general  rule  of  common  law  is  correctly 
given  in  Fletcher  v.  Rylands,  that  when  a  man  brings 
or  uses  a  thing  of  a  dangerous  nature  on  his  own 
land,  he  must  keep  it  in  at  his  own  peril,  and  is  liable  for 
the  consequences  if  it  escapes  and  does  injury  to  his  neigh- 
bour. Here  the  defendants  were  usinof  a  locomotive  engine 
with  no  express  parliamentary  powers  making  lawful  that 
use,  and  they  are  therefore  at  common  law  bound  to  keep 
the  engines  from  doing  injury,  and  if  the  sparks  escape  and 
cause  damage,  the  defendants  are  liable  for  the  consequen- 
ces, though  no  actual  negligence  be  shewn  on  their  part." 

It  was  not  shewn  or  even  contended  that  the  defendants 
in  this  case  had  any  statutory  authority  to  use  a  steam 
engine  or  a  steam  whistle  ;  and  I  am  unable  to  see  any 
ground  on  which  they  can  claim  to  be  exempt  from  the 
rule  of  the  common  law  thus  stated  by  Lord  Blackburn. 
The  learned  Judge  of  the  County  Court,  in  his  able  judg- 
ment, states  his  opinion  to  be  that  the  case  is  governed  by 
the  principle  of  Fletcher  v.  Rylands,  cited  by  Lord  Black- 
burn, and  I  agree  with  him  ;  and  it  follows  that  the  defen- 
dants were  bound  to  see  that  the  use  of  steam  by  them 
did  no  harm  to  persons  lawfully  using  the  highway. 

It  was  not  and  could  not  be  disputed  that  it  was  the 
steam  whistle  which  frightened  the  plaintiff's  horse  and 
caused  the  accident.  The  whistle  was  a  very  loud  one,  and 
the  sudden  outburst  of  steam,  and  the  very  loud  and 
piercing  noise  which  accompanied  it,  within  a  very  few 
feet  of  the  highway,  were  calculated  to  startle  passing 
horses ;  and  it  was  the  clear  duty  of  the  defendants,  in 
my  opinion,  before  using  their  whistle,  to  look  up  and 
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down  the  road,  and  to  see  that  no  horses  were  passing.   If  Judgment, 
sparks  from  their  engine  had  set  fire  to  a  passing  load  of  maclennan, 
hay,  their  liability  would  be  beyond  question  ;  and  I  think      J  -^- 
no  distinction  can  be  drawn  between  such  a  case  and  the 
present.    No  doubt,  when  it  is  a  question  of  sight  or 
sound,  it  is  a  question  of  degree ;  but  I  think  the  evidence 
fully  supports  the  finding  of  the  learned  Judge  in  this 
case  that  the  use  of  the  defendants'  whistle  was  likely  to 
do  the  mischief,  which  was  actually  done. 

It  was  strongly  contended  by  Mr.  Garrow  that  the  plain- 
tiff's driver  had  been  guilty  of  contributory  negligence  in 
driving  a  stallion  along  the  road  with  a  loose  rein.  On 
this  point  also,  I  agree  with  the  learned  Judge.  The  driver 
had  no  warning ;  no  reason  to  expect  the  whistle  to  be 
blown,  so  as  to  be  specially  on  his  guard,  and  the  character 
of  his  horse  was  such  as  not  to  require  special  watchful- 
ness. There  was,  therefore,  no  negligence  on  his  part  con- 
tributing to  the  accident,  to  relieve  the  defendants  from 
their  responsibility. 

I  am,  therefore,  of  opinion  that  the  appeal  should  be 
dismissed. 

Appeal  allowed  with  costs, 
Maclennan,  J.  a.,  dissenting. 


14 


ONTARIO  APPEAL  REPORTS. 


Berry  v.  Donovan. 

Attachment — Contempt  of  Court — Payment  of  Money — R.  S.  0.  ch.  67, 
sec.  6 — Practice — Rules  878  et  seq. 

Section  6  of  R.  S.  0.  ch.  67,  which  abolishes  process  of  contempt  for  non- 
payment of  any  sum  of  money  payable  by  a  judgment  or  order,  refers 
to  payment  of  money  as  between  debtor  and  creditor  ;  and  defendants 
who  are,  by  judgment,  directed  to  procure  the  discharge  of  an  encum- 
brance wrongfully  placed  by  them  on  the  plaintiff's  lands  may  be 
attached  for  failure  to  comply  with  the  judgment,  although  payment 
of  money  may  become  necessary  to  effect  what  is  required. 

Male  V.  Bouchier,  1  Gh.  Ch.  359  ;  2  Ch.  Ch.  254,  overruled. 

But  where  the  judgment  directs  the  act  to  be  done  within  a  limited  time  the 
defendants  cannot  be  attached  unless  the  judgment,  with  the  proper 
notice  of  the  penalty  for  default,  has  been  served  upon  them  in  time  to 
give  them  a  reasonable  opportunity  of  complying  with  its  terms  before 
the  expiration  of  the  prescribed  period ;  Meredith,  J. ,  dissenting  on 
this  point. 

Judgment  of  Boyd,  C,  reported  {suh.  nom.  Roberts  v.  Donovan)  21  0.  R. 
635,  affirmed  on  other  grounds. 

statement.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  Boyd,  C,  reported  (suh  nom.  Roberts  v.  Donovan)  21 
0.  K  535,  refusing  an  application  for  the  committal  of  the 
defcDdants. 

The  action  was  brought  by  Eliza  Roberts  against  Joseph 
A.  Donovan,  a  barrister  and  solicitor,  his  wife,  Julia  Dono- 
van, and  Frederick  B.  Hayes,  to  have  a  conveyance  of 
certain  lands  made  by  Roberts  to  Hayes,  as  trustee  for 
Julia  Donovan,  set  aside  as  having  been  obtained  by  the 
fraud  and  undue  influence  of  Joseph  A.  Donovan,  or  to 
have  it  cut  down  to  a  conveyance  of  her  life  estate  only, 
and  to  compel  the  defendants  to  procure  a  discharge  of  a 
mortgage  of  the  lands  made  by  them  in  favour  of  one 
Robert  Beaty.  The  action  came  on  for  trial  on  the  22nd 
of  May,  1890,  and  after  some  evidence  had  been  given, 
judgment  was  entered  by  consent,  directing  the  convey- 
ance to  be  reformed  "  so  as  to  read  as  a  conveyance  of  the 
plaintiff's  life  estate  only,"  and  ordering  the  defendants, 
within  three  months  from  the  date  of  the  judgment,  to 
cause  the  mortgage  to  Beaty  to  be  discharged,  save  as  to 
the  life  estate. 

The  defendants  did  not  procure  the  discharge  of  the 
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mortgage  as  required,  and  shortly  after  the  judgment, 
on  the  5th  of  June,  the  defendant  Hayes  made  and  regis- 
tered another  mortgage  in  fee  upon  the  same  lands  to 
one  Hugo  Block,  to  secure  $520  with  interest  at  two 
per  cent,  per  month  ;  and  this  mortgage  was  witnessed  by 
Donovan.  Afterwards,  on  the  17th  of  June,  an  assignment 
-of  the  Beaty  mortgage  was  made  by  Beaty  to  one  Gallow, 
by  an  instrument  to  which  Donovan  was  a  party,  and  in 
which  he  covenanted  with  the  assignee  that  the  money  due 
;and  owing  on  the  mortgage  with  all  accrued  interest,  would 
be  paid  at  maturity.  On  the  16th  of  November,  1891, 
the  plaintiff  died,  nothing  having  been  done,  either  in  the 
way  of  performing  the  judgment  by  the  defendants,  or 
-enforcing  it  by  the  plaintiff*.  On  the  15th  of  December, 
1891,  the  action  was  revived  in  the  name  of  Ann  Berry, 
as  executrix  of  the  original  plaintiff,  and  the  order  of 
revivor,  with  the  usual  notice  endorsed  thereon,  was  per- 
sonally served  on  all  the  defendants ;  on  Hayes  on  the  17th 
of  December,  on  Joseph  A.  Donovan  on  the  21st  of  Decem- 
ber, and  on  Julia  Donovan  on  the  4th  of  February,  1892. 
The  judgment  was  also  served  on  the  defendants  for  the 
first  time  on  the  same  days  as  the  order  of  revivor,  but 
notice  requiring  obedience  to  the  judgment  was  not  served 
on  any  of  the  defendants ;  nor  was  any  order  obtained 
fixing  any  further  day  or  time  for  causing  the  mortgage 
in  question  to  be  discharged. 

An  application  was  then  made  for  the  committal  of  the 
defendants,  but  it  was  refused  by  the  learned  Chancellor, 
who  felt  himself  bound  by  the  decision  of  the  late  Chief 
Justice,  then  Yice-Chancellor,  Spra2:ge,  in  Male  v.  BouchieTy 
1  Ch.  Ch.  859.;  2  Ch.  Ch.  254. 

The  plaintiff  appealed,  and  the  appeal  was  argued  be- 
iore  Hagarty,  C.  J.  0.,  Osler,  and  Maclennan,  JJ.A.,  and 
Meredith,  J.,  on  the  26th  and  27th  of  September,  1893. 

Moss,  Q.  C,  and  Hoyles,  Q.  C,  for  the  appellant.  The 
learned  Chancellor  followed  Male  v.  Bouchier,  1  Ch.  Ch.  359, 
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Argument.  2  Ch.  Ch.  254,  but  that  case  does  not  apply,  and  was  at  any 
rate  not  rightly  decided.  The  application  there  was  ex 
parte,  and  the  point  was  not  fully  considered.  The  question 
really  is  as  to  the  meaning  of  22  Vic.  ch.  33,  sec.  4,  by 
which  process  of  imprisonment  for  contempt  for  non-pay- 
ment of  money  was  abolished,  and  the  remedy  by  execution 
substituted.  Clearlj^  this  was  intended  to  apply  merely 
to  money  payable  as  such.  The  process  of  contempt 
struck  at  was  the  old  ex  parte  application  for  attachment 
on  shewing  mere  non-payment,  and  for  this  execution  was 
substituted.  The  decisions  under  the  English  Statute,  32 
&  33  Vic.  ch.  62,  sec.  4,  abolishing  attachment,  throw 
light  on  the  interpretation  that  should  be  given.  Its 
terms  are  very  much  wider  than  those  of  our  Act,  and  yet 
attachment  has  been  granted  in  cases  like  the  present,  and  it 
has  been  held  that  the  Act  is  confined  to  non-payment  of 
debts :  Snow's  Practice,  [1893]  p.  745 ;  Bates  v.  Bates,  14 
P.  D.  17 ;  Lynch  v.  Lynch,  10  P.  D.  183  ;  Pritchard  w 
Pritchard,  18  0.  R.  173 ;  Harvey  v.  Hall,  L.  R.  11  Eq.  3L 
A.  C.  Macdonnell,  for  the  respondent  Hayes.  The  re- 
spondent Hayes  was  trustee,  and  acted  under  the  profes- 
sional advice  of  his  co-defendant.  He  has  no  means  and  is 
unable  to  pay  the  mortgage.  This  judgment  in  effect  directs 
the  payment  of  money,  and  Male  v.  Bouchier,  1  Ch.  Ch.  359, 
2  Ch.  Ch.  254,  governs  the  case.  The  words  of  our  Act  are 
perfectly  plain,  and  the  English  cases,  dealing  with  an  Act 
differently  worded,  do  not  apply.  In  Lynch  v.  Lynch,  10 
P.  D.  183,  the  person  in  contempt  had  the  means  of  comply- 
ing. In  Bo.tes  v.  Bates,  14  P.  D.  17,  there  is  the  same  distinc- 
tion. In  Harvey  v.  Hall,  L.  R.  11  Eq.  31,  there  was  non-dis- 
closure of  the  receipt  of  the  moneys  in  question.  Commit- 
tal is  a  matter  of  discretion,  and  an  appeal  will  not  lie  from 
a  judgment  refusing  committal :  Millar  v.  Macdonald,  14 
P.  R.  499 ;  Groivther  v.  Elgood,^^  Ch.  D.  691 ;  Preston  v.. 
Etherington,  37  Ch.  D.  104.  Moreover,  the  judgment  was 
not  served  till  more  than  a  year  and  a  half  after  its  date, 
and  it  was  too  late  then  to  enforce  it :  Duffield  v.  Elwes,  2 
Beav.  268 ;  Adlcins  v.  Bliss,  2  DeG.  &;  J.  286 ;  Australian^ 
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Automatic  Weighing  Machine  Co.  v.  Walter,  [1891]  W.  N.  Argument. 
170  ;  Wagner  v.  Mason,  6  P.  R.  187  ;  McAvilla  v.  McAvilla, 
6  P.  R.  311.  Ability  to  pay  has  not  been  shewn,  and  this 
must  be  done  before  committal  will  be  ordered  :  Harris 
V,  Ingram,  13  Ch.  D.  338;  Holroyde  v.  Garnett,  20  Ch. 
D.  532.  There  was  no  notice  of  the  penalty  for  noncom- 
pliance. 

J.  A.  Donovan,  for  himself  and  his  co-respondent,  Julia 
Donovan,  argued  on  the  same  lines. 

Hoyles,  Q,  C,  in  reply.  An  appeal  will  lie  from  an  order 
refusing  to  commit,  though  where  the  refusal  is  based 
upon  the  exercise  of  discretion,  the  Appellate  Court  would 
be  very  slow  to  interfere.  Here  no  discretion  was  exer- 
cised. The  cases  cited  by  the  respondents  are  cases  where 
discretion  was  exercised.  Nor  is  service  before  the  time 
limited  a  condition  precedent.  In  Wagner  v.  Mason  and 
McAvilla  V.  McAvilla,  the  orders  had  never  been  served 
at  all,  and  besides  these  were  orders  made  on  interlocutory 
applications,  and  under  the  old  Chancery  practice  greater 
strictness  was  necessary,  as  ex  parte  orders  for  committal 
could  be  obtained.  No  notice  of  penalty  for  noncompliance 
is  necessary  under  our  practice  :  Holmested  and  Langton,  p. 
711.  It  is  different  under  the  English  Eule  :  Snow's 
Practice,  [1893]  p.  741.  But  this  rule  is  not  in  force  here, 
and  nothing  need  be  shewn  but  notice  of  the  order  and 
notice  of  the  application. 

December  22nd,  1893.    Hagarty,  C.  J.  0.  :— 

Apart  from  objections  to  the  regularity  of  the  plaintiff's 
proceedings  to  attach,  on  which  the  defendants  rely  to  sup- 
port the  judgment,  which  will  be  afterwards  considered, 
we  must  notice  the  main  question  as  to  the  power  ta 
commit  for  disobedience  to  the  judgment. 

The  principal  question  may  be  thus  stated  : — The  defen- 
dants are  ordered  to  cause  a  certain  mortga^'e  to  be  dis- 
charged  ;  this,  it  is  alleged,  can  be  only  done  by  paying  a 
large  sum  of  money ;  and  it  is,  therefore,  in  effect,  an 
3 — VOL.  XXI.  A.  R. 
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Judgment,  order  to  pay  money,  and  thus  within  the  statute.  The 
Hagarty,  plaintiff  denies  this,  and  insists  that  it  is  her  only  remedy, 
C.J.O.         ^-^Q  relation  of  debtor  and  creditor  does  not  exist  be- 
tween her  and  the  defendants,  and  that  therefore  the 
statute  does  not  apply. 

The  statute  of  Canada  of  1859,  22  Vic.  ch.  33,  recites 
that  it  is  expedient  to  extend  to  decrees  in  Chancery  and 
to  rules  and  orders  of  the  Law  Courts,  the  relief  granted 
to  parties  under  the  Act  for  the  abolition  of  imprisonment 
for  debt ;  and  section  4  abolishes  process  of  contempt  for 
nonpayment  of  any  sum  of  money,  etc.,  and  section  12 
provides  that  for  the  purpose  of  enforcing  payment  of 
money  or  costs  payable  by  any  decree  or  order  in  Chan- 
cery or  of  the  common  law  Courts,  writs  of  ft.  fa.  shall 
be  granted  :  and  section  14  makes  such  decrees  or  orders 
of  the  same  force  as  a  judgment. 

This  Act  is  consolidated  as  chapter  24  of  our  Upper 
Canada  Consolidated  Acts ;  section  13  in  effect  repeats 
section  4  of  22  Vic.  ch.  33,  abolishing  process  of  contempt ; 
and  section  15  gives  decrees  and  orders  the  effect  of 
judgments  ;  and  by  section  19,  fi.  fa's,  may  issue  thereon 
by  "  the  person  to  receive  payment." 

To  the  same  effect  is  K  S.  0.  (1877)  ch.  67. 

And  again,  in  R.  S.  O.  (1887)  ch.  67,  with  the  necessary 
changes  consequent  on  the  Judicature  Act,  in  substance 
the  same  language  is  used. 

The  Imperial  Act  of  1869,  32  &  33  Vic.  ch.  62,  declares 
generally  that  no  person  shall  be  arrested  or  imprisoned  for 
making  default  in  payment  of  a  sum  of  money,  with  some 
large  exceptions  as  to  penalties,  moneys  recoverable  sum- 
marily on  magistrate's  orders,  etc.  ;  default  by  trustees 
and  others  in  a  fiduciary  capacity ;  default  by  solicitor 
in  paying  costs  ordered  for  misconduct,  or  in  his  character 
of  an  officer  of  the  Court,  etc. 

In  this  case  the  learned  Chancellor  acted,  I  may  say, 
solely  on  the  authority  of  Male  v.  Bouchier,  1  Ch.  Ch.  359, 
2  Ch.  Ch.  254. 

Neither  before  him  nor  before  Vice- Chancellor  Spragge, 
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was  the  question  discussed  as  it  has  been  before  us.    In  the  Judgment, 
earlier  case  there  is  no  reported  discussion — nothing^be-  Hagarty, 
yond  the  expression  of  opinion  that  the  statute  prevented  C.J.O. 
the  issue  of  attachment  or  committal  of  an  executor  under 
a  will  directing  a  certain  purchase  to  be  completed  for  the 
benefit  of  the  plaintiff,  and  who,  although  having  suffi- 
cient moneys  in  hand  to  complete  the  same,  failed  or 
refused  so  to  do. 

The  report  is  very  meagre. 

I  feel  very  great  difficult}^  in  accepting  this  decision  as 
governing  the  case  before  us  for  j  udgment. 

I  cannot  read  our  statute  law  as  ojoverninor  the  case. 

I  read  the  law  as  abolishing  process  against  the  person, 
«o  far  as  to  place  all  orders  for  payment  by  a  debtor  on 
the  footing  of  judgments,  on  which  the  ordinary  remedy  of 
execution  could  issue. 

Formerly  every  order  in  Chambers  on  which  costs  were 
to  be  paid  by  one  party  to  another,  could  be  enforced  by 
attachment,  and  so  in  equity,  where  the  order  or  decree 
directed  the  payment  of  mone}^  or  costs  to  a  plainti{f. 

All  this  has  been  altered,  and  the  person  claiming  the 
money  or  costs,  is  enabled  to  enforce  payment  by  fi..  fa., 
etc. 

But  it  seems  to  me  that  the  whole  scope  and  design  of 
the  Legislature  is  confined  to  the  dealings  between  creditor 
and  debtor — that  such  a  case  as  this  directing  defendants 
to  remove  an  encumbrance  improperly  placed  by  them  on 
the  plaintiff*'s  property,  is  not  within  the  law. 

I  think  our  statute  and  the  Imperial  Act  of  1869,  are 
substantially  alike  in  the  class  of  cases  in  which  process 
of  contempt  is  abolished. 

In  Lynch  v.  Lynch,  10  P.  D.  183,  Lord  Hannen  held 
that  attachment  might  go  against  a  husband  (respondent) 
for  not  paying  or  giving  security  for  his  wife's  (peti- 
tioner) costs,  notwithstanding  the  Act  of  1869. 

In  Bates  v.  Bates,  14  P.  D.  17,  the  wife  petitioned  for 
judicial  separation ;  the  husband  (respondent)  was  ordered 
to  pay  the  costs  incurred,  and  to  pay  into  Court  £40,  or 
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Judgment,  giyg  security  for  the  wife's  costs.  In  default,  an  order  for 
HAGARTr,    committal  was  made  by  Butt,  J.,  and  the  husband  appealed. 

In  the  Court  of  Appeal,  Cotton,  Lindley,  and  Bowen, 
L.  J  J.,  approved  of  Lynch  v.  Lynch,  and  dismissed  the 
appeal  as  to  the  payment  into  Court  or  giving  security. 
Cotton,  L.  J.,  points  out  the  distinction  as  to  the  x^ict  of 
1869.  He  says  :  "  In  my  opinion  the  order  for  attachment 
was  not  in  violation  of  the  Debtors'  Act,  because  it  was 
not  for  default  in  payment  of  a  sum  of  money  within  the 
meaning  of  that  section.  The  object  of  the  Act  was  to 
prevent  imprisonment  of  persons  for  nonpayment  of  ordi- 
nary debts.  No  doubt  the  words  used  in  the  Act  are 
very  wide,  but  we  must  consider  what  was  really  meant 
by  the  payment  of  a  sum  of  money.  This  order  was  not 
for  the  payment  of  a  sum  of  money  to  the  respondent ;  nor 
was  it  simply  an  order  for  the  appellant  to  pay  a  sum  of 
money  into  Court ;  but  there  was  an  alternative,  he  was 
either  to  pay  the  money  or  to  give  a  bond.  *  *  The 
order  was  an  order  to  give  security,  and  as  such  was  not 
within  the  fourth  section  of  the  Debtors'  Act." 

I  may  also  refer  to  the  judgment  of  my  brother  Mac- 
Mahon  in  Pritchard  v.  Pritchard,  18  0.  R.  173,  where 
reference  is  made  to  the  Consolidated  Rules. 

There  is  not  much  to  be  gathered  from  the  Rules. 

Rule  880  : — Provides  that  if  any  person  ordered,  other- 
wise than  by  an  order  of  course,  to  do  any  act  other  than 
to  pay  money  in  a  limited  time  refuses  or  neglects  to  obey 
the  judgment  or  order  according  to  the  exigency  thereof, 
the  party  prosecuting  the  same  shall  be  entitled  to  a  writ 
or  writs  of  attachment  against  the  disobedient  party  ;  and 
by  Rule  881,  if  the  person  be  so  arrested  without  obedi- 
ence, the  party  prosecuting  the  same  shall  have  a  writ  of 
sequestration  against  the  estate  and  eifects  of  the  disobedi- 
ent party. 

On  the  whole,  I  am  respectfully  of  opinion  that  the 
decision  appealed  from  cannot  be  supported,  on  the  ground 
there  taken  as  to  the  effect  of  the  law  to  abolish  attach- 
ment for  nonpayment  of  money. 


xxl] 


BERRY  V.  DONOVAN. 


21 


There  is  no  payment  here  to  be  made  as  between  credi-  Judgment, 
tor  and  debtor.    An  order  is  sought  to  compel  a  person,  Hagarty, 
not  a  debtor  to  plaintiff,  to  redress  a  most  serious  wrong  C.J.O. 
by  removing  an  improper  encumbrance  on  the  plaintiff's 
land. 

I  think  it  would  paralyze  the  powers  of  the  Courts  to 
•compel  restitution  or  remove  clouds  on  title  and  a  hundred 
other  wrongs,  if  they  are  all  to  be  solved  by  classing  them 
as  orders  for  the  payment  of  money.  The  fact  that  the 
alleged  wrongdoer  may  not  be  able  to  redress  the  wrong 
without  some  expenditure  or  payment  of  money  to  some- 
body else,  cannot,  in  my  opinion,  prevent  the  action  of  the 
Court  by  way  of  attachment  or  committal. 

No  other  remedy  would  seem  to  be  open  to  this  plain- 
tiff except  this  recourse  against  the  persons  of  the  wrong- 
doers. It  will  be  observed  that  the  disobedience  to  the 
decree  in  the  present  case  was  most  marked,  and  that 
within  about  a  month  from  its  date  the  mortgage  which 
was  ordered  to  be  discharged  was  assigned  to  one  Gallow. 
The  defendant  Donovan  became  an  executing  party 
thereof,  covenanting  as  owner  of  the  property  that  princi- 
pal and  interest  should  be  duly  paid  at  maturity. 

And  it  also  appeared  that  within  the  same  short  period, 
the  defendant  Hayes  executed  another  mortgage  upon  part 
of  the  same  premises  to  one  Block  with  a  covenant  for  title 
in  fee  subject  to  Beaty's  mortgage,  the  defendant  Donovan 
being  the  subscribing  witness. 

I  am  of  opinion  that  if  the  proceedings  had  been  free 
from  objection  or  irregularity  it  would  seem  to  be  a  pro- 
per case  for  the  interposition  of  the  Court  by  process  of 
attachment  or  committal  to  compel  obedience  against  the 
defendants  or  some  of  them.  I  do  not  consider  that  the 
fact  of  the  charges  of  fraud  not  being  pressed  on  the 
defendants  consenting  to  the  decree,  can  affect  the  aspect 
in  which  such  a  case  as  this  has  to  be  viewed. 

It  remains  to  consider  the  regularity  of  the  proceedings, 
as  it  is  open  to  the  respondents  to  uphold  the  decision 
appealed  from  on  other  grounds. 
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Judgment.  Three  months  were  fixed  by  the  decree  for  procuring^ 
Hagarty,  the  discharge  of  the  mortgage.  This  period  had  long 
C.J.O,  passed  before  any  attempt  to  enforce  obedience,  and  no 
reason  is  assigned  for  the  delay.  The  practice  is  thus  stated 
in  1  Daniell,  5th  ed.,904:  "When  the  decree  or  order  names  a 
specific  day  for  doing  the  act,  and  does  not  merely  limit  a 
time  after  service  for  that  purpose,  it  must  be  served  before 
the  day  named  ;  or  if  the  service  cannot  be  effected  before 
that  day,  an  application  must  be  made,  by  special  motion  or 
summons,  for  an  order  enlarging  the  time,  or  fixing  a  new 
period,  where  the  time  appointed  has  expired.  A  copy  of 
such  supplemental  or  further  order  must  be  endorsed 
and  served,  in  like  manner  as  in  the  case  of  the  original 
order."  AdJdns  v.  Bliss,  2  DeG.  &  J.  286 ;  Duffield  v. 
Elwes,  2  Beav.  268,  are  authorities  for  this. 

Here  the  time  elapsed  and  in  addition  the  decree  had 
not  been  served  till  long  after. 

Then  there  was  the  death  of  the  plaintiff  before  any 
steps  taken  :  then  the  order  for  revivor  obtained  ex  parte. 

Not  till  after  this  order  was  obtained  was  the  decree 
served  on  any  of  the  parties. 

It  certainly  appears  from  the  practice  that  service  of 
the  decree  or  order  must  be  made  for  the  purpose  of  put- 
ting a  defendant  in  default. 

The  allowing  the  time  fixed  to  elapse  without  any  steps 
would  seem  to  be  wrong. 

The  Court  would,  we  have  no  doubt,  on  a  proper  appli- 
cation, enlarge  the  time  or  appoint  a  new  time,  and 
within  such  time  the  necessary  steps  should  be  taken. 

In  Daniell,  at  p.  905,  it  is  stated  how  the  decree  or  order 
should  be  properly  served. 

I  think  it  impossible  to  uphold  the  regularity  of  these 
proceedings,  and  that  the  appeal  must  fail  thereon. 

OSLER,  J.A. : — 

On  the  argument  of  this  appeal,  I  said  that  it  appeared 
to  me  that  the  plaintiff's  proceedings  to  attach  the  defen- 
dants were  open  to  a  serious  objection,  on  the  score  of 
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irregularity,  viz.,  that  the  consent  decree,  even  if  drawn  up  Judgment, 
and  issued  within  the  time  fixed  thereby  for  the  perform-  Oslkk, 
ance  of  the  act  directed  to  be  done,  had  not  been  served 
within  that  time,  nor  for  many  months  afterwards.  The 
common  sense  of  the  thing  requires  that  a  party  who  has 
obtained  a  decree,  compliance  with  which  he  intends  to 
enforce  by  attachment  or  committal,  shall  serve  it  upon 
the  party  affected  thereby,  or  upon  his  solicitor,  where 
such  a  mode  of  service  for  that  purpose  is  authorized. 
That  is  the  proper  and  natural  way  of  bringing  home  the 
decree  to  the  notice  of  his  opponent,  and  of  shewing  that 
it  is  not  a  dead  letter,  or  abandoned.  Equally  reasonable 
is  it  that  this  should  be  done  before  the  expiration  of  the 
time  fixed  for  the  performance  of  the  act,  when  the  decree 
fixes  or  limits  such  a  time.  This  was  the  practice  before 
the  Judicature  Act,  and  I  find  no  authorities  to  shew  that 
it  has  been  altered,  or  that  it  is  unreasonable  or  opposed 
to  the  spirit  of  the  modern  practice.  Indeed,  the  case  of 
Treherne  v.  Dale,  27  Ch.  D.  66,  is  an  express  decision  the 
other  way.  I  refer  also  to  In  re  Holt,  11  Ch.  D.  168,  and 
Thomas  v.  Palin,  21  Ch.  D.  360.  There  is  no  such  differ- 
ence in  the  language  of  our  Rules  878,  879  and  880,  as  to 
render  these  cases  inapplicable. 

The  plaintiff  must  therefore  move  to  have  a  new  day 
fixed  for  the  discharge  of  the  mortgage.  1  cannot  con- 
ceive how  there  can  be  any  difiiculty  in  doing  so,  because 
the  substantial  thing  consented  to  and  decreed  remains  ; 
the  time  limit  can  only  be  regarded  as  a  matter  of  con- 
venience to  the  defendants  where  the  plaintiff  shews  by 
service  that  he  means  to  enforce  the  decree. 

On  the  merits  of  the  application,  viz.,  whether  a  decree 
of  this  kind  can  be  enforced  by  attachment  or  committal, 
we  ought,  I  think,  under  the  circumstances,  to  express  an 
opinion.  The  learned  Chancellor  naturally  felt  bound  by, 
and  followed,  the  judgment  of  his  predecessor,  in  the  case 
of  Male  V.  Bouchier,  1  Ch.  Ch.  359 ;  2  Ch.  Ch.  254,  which, 
so  far  as  we  can  gather  from  the  report,  is  a  decision  that 
such  a  decree  as  that  now  in  question  is  in  effect  a  decree 
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Judgment,  for  the  payment  of  money  within  the  meaning  of  R.  S.  0. 
OsLER,     (1887)  ch.  67,  sec.  6,  and  not  therefore  enforceable  by 
attachment. 

That  section  enacts  that,  "  Process  of  contempt  for  non- 
payment of  any  sum  of  money  payable  by  a  judgment, 
etc.,  is  abolished." 

This  enactment,  by  its  very  terms,  is  confined  to  a  judg- 
ment for  the  payment  of  money.  The  object  of  the  original 
enactment  was  to  abolish  the  remedy  by  attachment 
for  contempt  in  such  case,  and  was  in  pari  materia  with 
the  alteration  of  the  law  which  took  place  at  the  same 
time  in  the  practice  of  arresting  for  debt,  and  in  the  mode 
of  enforcing  judgments  and  decrees  of  the  Court  of  Chan- 
cery for  the  payment  of  money. 

There  would  have  been  little  use  in  making  special  pro- 
vision for  the  mode  of  issuing  a  capias  ad  satisfaciendum 
or  in  enabling  the  Court  of  Chancery  to  enforce  its  decrees 
for  payment  of  money  by  means  of  a  fl,  fa.  or  other  similar 
common  law  execution  if  such  judgments  could  still  be 
enforced  by  means  of  attachment.  I  think  the  judgment 
or  order  which  the  6th  section  and  its  predecessors  dealt 
with  were  judgments  for  payment  of  money  inter  partes, 
which  would  be  satisfied  by  payment  of  money  by  the  one 
to  the  other. 

A  judgment,  decree,  or  order  by  which  a  person  is 
required  to  do  some  act,  whether  it  be  to  execute,  or  to 
procure  the  execution  of,  a  deed  or  of  a  discharge  of 
mortgage,  though  it  may  involve  the  payment  of  money 
to  some  one  other  than  the  opposite  party,  is  not,  in 
my  opinion,  a  judgment,  decree,  or  order  within  the  Act, 
and  it  would  be  difficult  to  suggest  any  mode  of  enforcing 
such  a  judgment  if  it  cannot  be  enforced  by  attachment  or 
committal  in  the  suitable  case  for  disobedience  to  the 
command  of  the  Court  :  Consol.  Rules  874,  880. 

The  case  of  an  order  to  pay  money  into  Court  is  specially 
provided  for,  I  think  very  unfortunately,  by  Consol.  Rule 
883,  which  enables  the  party  prosecuting  the  order  to 
obtain  a  writ  of  sequestration  against  the  defaulting 
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party.    I  think  it  was  a  mistake  which  the  Legislature  at  Judgment, 
all  events  did  not  fall  into,  to  abrogate — if  indeed  that  be  Osler, 
the  effect  of  the  Rule — the  power  of  the  Court  to  commit 
or  attach  for  disobedience  of  an  order  to  pay  money  into 
Oourt,  or  for  the  default  of  an  officer  of  the  Court,  solicitor 
or  sheriff,  in  paying  into  Court  moneys  in  his  hands. 

On  the  ground  of  the  irregularity  in  the  plaintiff's  pro- 
ceedings the  appeal  must  be  dismissed.  It  is  certainly  not 
a  case  for  costs. 

Maclennan,  J.  A. : — 

The  first  question  is  whether  the  present  case  is  governed 
by  Male  v.  Bouchier,  1  Ch.  Ch.  359  ;  2  Ch.  Oh.  254.  Tn 
that  case  the  decree  directed  an  executor  to  complete  a 
purchase  made  by  the  testator  in  his  life  time,  within 
a  week,  and  to  convey  to  the  plaintiff  within  a  further 
period  of  a  month.  It  was  shewn  that  the  time  for  com- 
pletion of  the  purchase  had  expired  ;  that  sufficient  funds 
had  come  to  the  hands  of  the  executor  to  enable  him  to 
do  so,  and  that  there  was  no  obstacle  in  the  way  of  its 
payment,  but  payment  had  not  been  made.  The  Vice- 
CJhancellor  held  that  the  default  consisted  in  the  non- 
payment of  money,  and  that  the  defendant  could  not  be 
committed.  I  think  this  is  a  very  different  case.  The 
mortgage  to  be  discharged  was  not  due,  and  would  not  be 
due  within  the  three  months  limited  for  its  discharge  by 
the  judgment.  The  mortgagee  was  not  obliged  to  accept 
payment  before  maturity,  and  the  plaintiff  was  not  by  the 
terms  of  the  judgment  obliged  to  wait  till  then.  Moreover, 
the  mortgage  was  not  to  be  discharged  in  the  ordinary 
sense  of  being  paid.  What  was  to  be  done  was  to  procure 
the  mortgage  title  to  be  reduced  or  cut  down  from  an 
estate  in  fee  to  an  estate  pur  autre  vie,  for  the  life  of  the 
plaintiff;  and  I  do  not  see  how  that  could  be  done  by  the 
indirect  method  of  issuinof  an  execution  agfainst  the  defen- 
dants  even  if  the  full  amount  of  the  morterage  debt  were 
levied  by  execution.    I  am,  therefore,  clearly  of  opinion 
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Judgment.  ^]^^  original  plaintiff  had  proceeded  to  enforce  her 

Maclknnan,  judgment  in  her  life  time,  and  before  the  mortgage  debt 
^'      had  fallen  due,  the  defendants  could  not  have  sucsessfullj 
resisted  a  motion  for  an  attachment,  even  if  Male  v. 
Bouchier  was  well  decided. 

But  it  may  be  contended  that  the  condition  of  things 
when  the  motion  was  made  ought  to  be  regarded,  and 
that  at  that  time  the  mortgage  had  become  due,  and 
the  life  estate  had  come  to  an  end,  so  that  it  had  become 
a  case  precisely  like  Male  v.  Bouchier,  and  one  in  which 
the  judgment  could  be  obeyed  by  the  mere  payment  of 
money.  That  is  certainly  a  formidable  objection  and 
seems  to  make  it  necessary  to  review  that  case.  All  the 
decisions  of  the  late  learned  Chief  Justice  are  entitled  to 
great  respect,  but  this  was  a  decision  in  Chambers,  and 
seems  not  to  have  been  very  fully  argued  before  him.  The 
case  arose  in  1865,  and  the  Act  which  governed  it  was 
C.  S.  U.  C.  ch.  24,  which  was  mainly  a  consolidation  of 
the  Act  22  Vic.  ch.  83.  The  clauses  which  were  perti- 
nent were  sections  13, 15, 19  and  20.  Section  13  abolished 
"process  of  contempt  for  nonpayment  of  any  sum  of 
money  *  *  payable  by  any  decree  or  order  of  the 
Court  of  Chancery,  or  of  a  Judge  thereof."  Section  15 
enacted  that  "  every  decree  or  order  of  the  Court  of 
Chancery  *  *  directing  payment  of  money  *  * 
shall  so  far  as  it  relates  to  such  money  *  *  be  deemed  a 
judgment,  and  the  person  to  receive  payment  a  creditor,, 
and  the  person  to  make  payment  a  debtor  within  the 
meaning  of  the  Act."  Section  19  enacted  that  "  for  the 
purpose  of  enforcing  payment  of  any  money  *  *  pay- 
able by  any  decree  or  order  of  the  Court  of  Chancery  *  * 
the  person  to  receive  payment  shall  be  entitled  to  writs 
oi  fieri  facias  *  *  against  the  property  of  the  person 
to  pay,  and  shall  also  be  entitled  to  attach  and  enforce 
payment  of  the  debts  of  or  accruing  to  the  person  to  pay, 
in  the  same  manner  respectively,  and  subject  to  the  same 
rules,  as  nearly  as  may  be,  as  in  the  case  of  a  judgment  at 
law,  in  a  civil  action."    And  section  20  provided  that  "  in 
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case  a  decree  or  order  in  Chancery  *  *  directs  the  Judgment, 
payment  of  money  into  Court  or  to  the  credit  of  any  Maclennan,. 
cause,  or  otherwise  than  to  any  person,  the  person  having 
the  carriage  of  the  decree  or  order,  so  far  as  relates  to  such 
payment,  shall  be  deemed  the  plaintiff  within  the  meaning 
of  the  Act."  Now  the  learned  Chief  Justice  in  his  brief 
judgment  does  not  discuss  or  expound  these  clauses,  but 
merely  says  he  thinks  that  if  he  were  to  order  the  defen- 
dant to  be  committed,  it  would  be  in  reality  for  non- 
payment of  money,  and  that  he  should  contravene  the 
statute  ;  and  he  thought  the  real  disobedience  of  the  decree 
was  nonpayment  of  the  money. 

I  think  if  the  attention  of  the  Chief  Justice  had  been 
directed  to  the  other  three  clauses  of  the  Act,  as  well  as  to 
the  one  which  abolishes  the  process  of  contempt,  his  judg- 
ment would  have  been  different.  Section  13  takes  aw^ay 
the  old  remedy  by  process  of  contempt,  and  section  19 
substitutes  another  in  its  place.  The  two  sections  must 
be  read  together,  and  when  we  do  that,  it  is  evident  that 
the  decrees  for  payment  of  money  mentioned  in  section  13, 
are  those  in  which  a  H.  fa.  could  be  issued,  and  in  which 
the  debts  due  to  the  debtor  could  be  garnished  in  the  same 
manner  as  in  a  judgment  at  law  in  a  civil  action. 

The  Legislature  did  not  intend  to  leave  any  case  without 
lemedy.  The  cases  in  which  the  process  of  contempt  is^ 
taken  away,  were  those  and  those  only  in  which  it  was 
possible  at  once  to  issue  a  fi.  /a.,  and  also  to  attach  the 
debts  of  the  debtor,  the  same  as  at  law. 

In  order  to  entitle  a  plaintiff  at  law  to  issue  Sifi.  fa.  his 
judgment  had  to  be  for  an  ascertained  definite  sum  of 
money,  and  this  was  equally  necessary  to  enable  him  to 
resort  to  the  process  of  garnishment.  The  first  member  of 
this  proposition  requires  no  authority,  and  the  other 
depends  on  section  288  of  the  C.  L.  P.  Act,  C.  S.  U.  C. 
ch.  22,  which  requires,  in  order  to  obtain  an  attaching 
order,  that  an  affidavit  shall  be  made  stating  that  judgment 
has  been  recovered,  and  is  still  unsatisfied,  and  to  what 
amount. 
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Judgment.  the  present  case  there  is  no  sum  of  money  whatever 

Maclennan,  ordered  to  be  paid  or  even  mentioned.  We  may  suppose 
^'  that  there  was  money  due  on  the  mortgage,  and  that  by 
payment  of  money  the  mortgagee  might  be  induced  to 
reduce  his  mortgage  title  in  the  manner  adjudged ;  but 
that  is  all  mere  speculation,  and  it  is  evident  that  at  no 
time  could  any  fi.fa.  be  issued  on  the  judgment,  nor  could 
any  process  of  garnishment  be  founded  thereon. 

I  think  the  mind  is  led  to  the  same  conclusion  by  the 
other  sections  of  the  Act,  which  I  have  quoted,  viz.,  15 
and  20.  These  sections  shew  just  how  far  the  Legislature 
intended  to  go  in  doing  away  with  the  old  Chancery  pro- 
cess, and  substituting  therefor  the  common  law  process. 
They  extend  it  to  all  cases  in  which  the  judgment  is  in 
terms  for  an  ascertained  sum  of  money,  and  they  put 
orders  of  Court  on  the  same  footing  in  that  respect  as 
judgments  and  decrees.  The  language  of  section  20,  which 
extends  the  new  practice  to  other  sorts  of  cases,  is  very 
plain;  it  is  in  case  a  decree  or  order  directs  the  payment  of 
money  into  Court,  or  to  the  credit  of  any  cause,  or  other- 
wise than  to  any  person. 

I  think,  therefore,  that,  as  the  law  stood  upon  the  Oon- 
solidaied  Statute,  its  meaning  was,  that  process  of  con- 
tempt was  abolished  in  all  cases  in  which  a  decree  or  order 
directed  the  payment  of  money,  in  such  a  way  that  a  fi.  fa. 
could  immediately  be  issued  therefor,  in  the  event  of  its 
non-payment,  and  in  those  cases  only,  and  that  Male  v. 
Bouchier,  1  Ch.  Ch.  359,  2  Ch.  Ch.  254,  was  not  well  de- 
cided. 

Unless,  therefore,  there  has  been  some  adequate  change 
in  the  law  since  Male  v.  Bouchier  was  decided,  the  pres- 
ent judgment  cannot  be  supported  on  the  merits ;  and  I 
think  there  has  been  no  such  change  in  the  law. 

Sections  6,  10  and  11  of  the  present  Act  respecting 
arrest  and  imprisonment  for  debt,  R.  S.  0.  (1887)  ch.  67, 
correspond  substantially  for  the  present  purpose  with 
sections  13,  15,  and  20  of  the  Consolidated  Statute,  ch.  24, 
while  the  old  section  19,  which  was  in  force  until  the  Judi- 
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cature  Act  as  section  72  of  the  Execution  Act,  R.  S.  0.  Judgment. 
(1877j  ch.  66,  has  not  been  retained  as  an  express  enact-  Maclennan, 
ment,  but  has  been  embodied  substantially  in  the  Consoli- 
dated  Rules.    These  are  Rules  862,  863,  864,  and  867,  and 
their  substantial  identity  with  the  old  section  19,  is  appar- 
ent on  inspection. 

To  make  the  matter  still  more  plain,  Rule  874  provides 
expressly  that  judgments  requiring  any  person  to  do  any 
act  other  than  the  payment  of  money,  or  to  abstain  from 
doing  anything,  may  be  enforced  by  writ  of  attachment 
or  committal. 

I  think  the  present  case  is  within  this  Rule,  and  not 
within  Rule  863,  and  that  attachment  is  the  appropriate 
mode  of  enforcing  the  judgment. 

It  now  becomes  necessary  to  consider  the  objections 
which  have  been  raised  to  the  motion  on  the  ground  of 
irregularity. 

The  disobedience  complained  of  is,  that  the  mortgage 
was  not  discharged  within  three  months  from  the  date  of 
the  judgment,  and  the  objection  is,  that  the  judgment  was 
not  served  within  that  time,  and  that  when  it  was  served, 
no  further  time  was  limited  within  which  it  was  to  be 
obeyed. 

The  Rule  applicable  to  the  case  is  878,  which  says  that  a 
writ  of  attachment  against  the  person  shall  be  issued 
under  the  same  circumstances,  and  in  the  same  manner, 
and  shall  have  the  same  effect  as  according  to  the  practice 
of  the  Court  of  Chancery  prior  to  the  Ontario  Judicature 
Act  of  1881. 

I  think  these  words  "  circumstances  "  and  "  manner  "  of 
issue,  mean  the  practice  and  proceedings  to  be  followed  in 
obtaining  the  writ,  and  therefore  this  Rule  in  effect  in- 
tends to  retain  and  preserve  the  practice  and  proceedings 
formerly  followed  in  Chancery.  But  we  must  read  along 
with  Rule  878  the  two  following,  Rules  879  and  880,  and 
the  result  is  that  the  old  Chancery  practice,  as  modified  by 
Rules  879  and  880,  is  now  to  be  used. 

Process  of  contempt  involves  the  liberty  of  the  subject. 
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Judgment,  and  the  court  always  took  great  care  that  the  party 
Maclennan,  against  whom  it  was  invoked  had  clear  notice  of  what  he 
was  required  to  do,  and  time  and  opportunity  to  obey,  and 
was  without  excuse  for  his  disobedience,  before  the  hand 
of  the  Court  was  laid  upon  him.  Therefore,  the  old 
practice,  while  it  allowed  attachments  to  be  issued  ex 
parte,  required  that  the  order  requiring  an  act  to  be  done 
within  a  limited  time  should  be  served,  and  that  the  copy 
served  should  have  a  notice  endorsed  thereon,  tha.t  in  case 
of  disobedience  within  the  time  limited,  he  was,  among 
other  things,  liable  to  be  arrested  by  the  sheriff.  After 
that  service  the  party  prosecuting  the  order,  at  the  expi- 
ration of  the  time  limited,  upon  filing  an  affidavit  of  the 
service  of  the  order,  and  of  the  nonperformance  thereof, 
was  entitled,  upon  prcecipe,  to  a  writ  or  writs  of  attach- 
ment against  the  disobedient  party:  Chancery  order 
288.  The  Chancery  order  requiring  the  notice  to  be  en- 
dorsed on  the  copy  served  was  order  293.  Now,  the  only 
change  which  has  been  made  is  that  the  writ  can  no 
longer  be  obtained  ex  parte.  By  Rule  879,  it  must  be 
applied  for  on  notice,  instead  of  being  obtained  on  prcecipe. 
The  new  Rule  880,  is  in  part  a  substitution  for  or  repeti- 
tion of  the  old  Chancery  order  288  above  mentioned ;  but 
in  the  face  of  the  language  of  Rule  878  I  cannot  read  Rules 
879  and  880  as  dispensing  with  the  service  of  an 
order  limiting  a  time  for  performance  duly  endorsed  with 
a  notice  of  the  consequences  of  disobedience. 

In  England  it  was  held  under  the  Rules  of  1875  that 
inasmuch  as  an  attachment  could  not  be  obtained  ex  parte 
or  without  a  notice  of  motion,  the  notice  formerly  required 
by  the  Chancery  practice  did  not  need  to  be  endorsed  upon 
the  copy  of  the  order  which  was  served  :  Thomas  v.  Palin, 
21  Ch.  D.  360  ;  and  I  should  have  felt  bound  by  that 
decision  but  for  the  words  contained  in  Rule  878,  retaining 
the  old  Chancery  practice.  By  the  English  Rule  of  1883, 
No.  573,  the  old  practice  was  substantially  restored,  and 
an  endorsement  is  now  required  to  be  made  as  before : 
Hampden  v.  Wallis,  26  Ch.  D.  746,  and  Treherne  v.  Dale, 
27  Ch.  D.  66. 
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This  last  case  is  also  useful  as  shewing  what  ought  to  Judgment- 
have  been  done  here  in  consequence  of  the  time  originally  Maclennan, 
limited  by  the  judgment  having  elapsed  without  service  of 
the  order.  The  plaintiff  ought  to  have  obtained  an  order 
fixing  a  new  time  within  which  the  judgment  should  be 
performed.  This  was  the  old  practice,  as  to  which  see 
cases  collected  in  Wilson's  Judicature  Act,  7th  ed.,  p.  337. 

I  am,  therefore,  of  opinion  that  this  judgment  ought  to 
have  been  served  within  the  three  months  limited,  with 
the  notice  endorsed  on  the  copy  served  according  to  the  old 
practice,  and  such  not  having  been  done  the  motion  was 
irregular,  and  ought  to  have  been  dismissed  for  that  reason. 

I  think  the  appeal  must  be  dismissed,  but  without  costs. 

Meredith,  J.: — 

The  judgment  sought  to  be  enforced  by  way  of  attach- 
ment is  in  these  words  : — 

[The  learned  Judge  read  the  paragraph  and  continued  :] 

Its  frame  and  substance  were  the  act  of  the  parties,  the 
judgment  having  been  made  upon  consent  of  counsel  for 
all  parties,  and  in  the  terms  of  consent  minutes  drawn  and 
signed  by  them. 

Giving  the  fullest  effect  to  the  several  enactments  passed 
with  the  object  of  abolishing  imprisonment  for  debt,  and 
in  dealing  with  the  English  cases  always  bearing  in  mind 
the  narrower  scope  of  the  Imperial  Acts,  as  indicated  by  the 
many  exceptions  from  the  general  provision,  as  against  the 
intended  general  and  sweeping  nature  of  the  Provincial 
Acts— [see  22  Vic.  (1858)  ch.  96  :  "  The  Act  for  the  Aboli- 
tion of  Imprisonment  for  Debt,"  and  22  Vic.  (1859)  ch.  33, 
"  An  Act  to  extend  the  provisions  of  the  Act  for  the  Aboli- 
tion of  Imprisonment  for  Debt."] — I  am  quite  unable  to 
perceive  how  a  writ  of  attachment  for  noncompliance 
with  such  judgment  can  be  held  to  be  "  process  of  contempt 
for  nonpayment  of  any  sum  of  mone}^,"  abolished  by  section 
6,  R.  S.  0.  (1887)  ch.  67,  "  An  Act  respecting  Arrest  and 
Imprisonment  for  Debt,"  which  had  its  origin  in  the  two 
Acts  before  mentioned ;  or  that  that  which  is  ordered  to  be 
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Judgment,  done  is  not  "  an  act  other  than  to  pay  money  "  within  the 
Meredith,  J.  provisions  of  the  Consolidated  Rule  880  ;  or  even  to  con- 
sider imprisonment  under  it  "  imprisonment  for  debt,'* 
such  as  the  legislation  referred  to  was  intended  to  abolish  : 
whilst  if  "  process  of  contempt  for  nonpayment  of  any  sum 
of  money  "  is  to  be  considered  as  applicable  only  to  cases 
in  which,  under  Lord  Coventry's  orders,  the  whole  decree 
need  not  have  been  recited  in  the  writ  of  execution  upon 
which  the  attachment  was  founded,  but  only  the  short 
form  prescribed  by  such  orders  to  be  used  if  the  decree 
was  only  for  the  payment  of  money,  thus  early  making 
a  well  defined  difference  in  the  practice  in  the  case  of 
decrees  or  orders  for  the  payment  of  money  to  be  enforced 
by  process  for  contempt  from  that  in  all  other  cases — in 
the  latter  the  short  form  order  practice  becoming  necessary 
to  avoid  the  inconvenience  and  expense  of  reciting  the 
whole  decree  in  the  writ  of  execution,  not  being  within 
the  provisions  of  the  orders  before  mentioned — a  writ  of 
attachment  in  this  case  would  clearly  not  be  "  process  of 
contempt  for  nonpayment  of  any  sum  of  money" ;  but 
the  case  would  be  one  for  obtaining  and  serving  a  short 
form  order  under  the  practice  before  the  writ  of  execution 
was  abolished. 

It  is  true  that  it  may  be,  or  become,  necessary  to  expend 
money  in  causing  the  mortgage  to  be  discharged ;  more 
or  less  an  expenditure  of  money  is  necessary  in  the  doings 
or  causing  to  be  done,  of  most  things  ;  so  that  in  few  cases 
indeed,  if  any,  could  the  benefit  of  the  Consolidated  Rules 
878  and  880  be  had  if  the  application — necessary  now, 
under  Consolidated  Rule  879,  in  all  cases — for  leave  to 
issue  the  writ,  could  be  defeated  by  merely  shewing  that 
it  would  cost  something,  in  money,  to  comply  with  the 
judgment. 

If  the  substance  of  the  thing  were  really  a  judgment 
for  a  debt,  enforceable,  as  such,  by  the  ordinary  process  of 
the  Court,  though  put  in  another  form,  it  might  well  be 
contended  that  the  writ,  in  such  a  case,  would  be  within  the 
mischief  intended  to  be  prevented  by  those  enactments,, 
and  the  case  a  proper  one  for  refusing  leave  to  issue  it. 
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Here  the  judgment  is  a  consent  one  ;  it  is  in  the  form  Juclgment. 
and  in  the  words  agreed  upon  by  counsel  for  all  parties  :  if  Meredith,  J. 
it  were  meant  to  be  in  substance  a  judgment  for  the  pay- 
ment of  money  it  would  doubtless  in  form  have  been  so 
put.  Being  a  consent  judgment  it  cannot  be  materially 
changed  without  a  like  consent.  And  it  has  been  put  in 
such  form  and  words  that  it  cannot  be  enforced  as  a  judg- 
ment or  order  for  the  payment  of  money.  How  then  can 
any  of  the  parties  against  the  will  of  the  other  be  heard  to 
say  :  "  It  is  an  order  for  the  payment  of  money  and  there- 
fore you  cannot  enforce  it  against  me  by  way  of  attach- 
ment," whilst,  if  sought  to  be  enforced  as  a  judgment  or 
order  for  the  payment  of  money  :  "  You  cannot  have  any 
process  against  my  lands  or  goods  in  the  ordinary  way, 
because  it  is  not  a  judgment  or  order  so  enforceable  ? " 

When  the  defendants  consented  to  the  judgment,  they 
knew,  or  should  have  known,  whether  they  could  cause 
the  mortgage  to  be  discharged  with  or  without  the  expen- 
diture of  money ;  and  it  is  to  be  observed  that  there  is 
nothing  in  any  of  the  material  before  the  Court,  on  this 
application,  directly  shewing  how  much,  if  any,  money 
must  be  paid  before  the  judgment  can  be  complied  with. 
Indeed,  the  defendants,  the  Donovans,  offered  no  excuse 
whatever,  on  oath,  for  noncompliance  with  it,  or  for  the  ap- 
parently contemptuous  conduct,  of  the  two  male  defendants, 
in  giving  another  mortgage  upon  the  land  in  question,  in- 
stead of  causing  that  in  question  to  be  discharged. 

The  case  so  far  seems  to  me  a  clear  one  for  granting 
leave  to  issue  a  writ,  under  Consolidated  Rule  878,  against 
the  last  mentioned  two  defendants :  the  other  defendant 
is  a  married  woman. 

That  being  so,  can  they  now  escape  on  any  technical 
ground — by  reason  of  any  want  of  formality  in  the  pro- 
ceedings ? 

The  whole  case  seems  to  me  to  be  covered  by,  and  pro- 
vided for  in,  the  Consolidated  Rules. 

Under  Rule  878,  "A  writ  of  attachment  aijainst  the 
person  shall  be  issued  under  the  same  circumstances  and 
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Judgment,  ghall  have  the  same  effect  as  according  to  the  practice  of 
Meredith,  J.  the  Court  of  Chancery,  prior  to  the  Ontario  Judicature  Act, 
1881,"  but  these  broad  words  are  much  restricted  by  the 
next  following  Rule,  which  works  a  complete  change  in  the 
practice  of  that  Court  prior  to  the  Judicature  Act,  for  then, 
under  the  Consolidated  General  Order  288,  "  If  a  party 
who  is  ordered,  otherwise  than  by  an  order  of  course,  to 
do  any  act,  other  than  to  pay  money,  in  a  limited  time, 
refuses  or  neglects  to  obey  the  order  according  to  the 
exigency  thereof,  the  party  prosecuting  the  order  shall,  at 
the  expiration  of  the  time  limited,  upon  filing  with  the 
Registrar  an  affidavit  of  the  service  of  the  order,  and  of 
the  nonperformance  thereof,  be  entitled,  upon  prcecipe^  to 
a  writ  or  writs  of  attachment  against  the  disobedient 
party,"  and  now  the  Rule  (879),  provides  that  "  No  such 
writ  of  attachment  shall  be  issued  without  the  leave  of  the 
Court  or  a  Judge,  to  be  applied  for  on  notice  to  the  person 
against  whom  the  attachment  is  to  be  issued."  And  the 
other  Rule,  bearing  directly  upon  the  matter  in  question 
(880),  is  in  these  words  :  "  If  a  person  who  is  ordered, 
otherwise  than  by  an  order  of  course,  to  do  any  act  other 
than  to  pay  money,  in  a  limited  time,  refuses  or  neglects 
to  obey  the  judgment  or  order,  according  to  the  exigency 
thereof,  the  party  prosecuting  the  same  shall  be  entitled 
to  a  writ  or  writs  of  attachment  against  the  disobedient 
party." 

Now  the  one  remaining  question  is,  whether  the  fact 
that  a  copy  of  the  judgment  was  not  served  upon  the 
defendants  within  the  three  months  mentioned  in  it,  pre- 
vents the  giving  of  leave  for  the  issue  of  the  writ. 

We  are  in  no  way  bound  by  the  old  common  law  cases, 
in  which  form  and  technicality  seem  to  have  played  so 
important  a  part  in  applications  of  this  character,  and  to 
have  bound  the  Courts  so  effectually  notwithstanding 
inclinations  and  regrets  of  many  able  Judges  who  even  in 
those  days  groaned  somewhat  under  the  chain  they  felt 
powerless  to  break :  see  Brandon  v.  Brandon,  1  B.  &  P. 
594,  and  Dodlngton  v.  Hudson,  1  Bing.  410. 

In  the  common  law  Courts  attachment  was  an  extraor- 
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dinary  remedy,  considered  to  be  of  a  criminal  nature,  re-  Judgment, 
sorted  to  only  in  cases  of  wilful  disobedience,  and  obtained  Meredith,  J. 
on  rule  to  shew  cause  only. 

In  the  Court  of  Chancerj^  on  the  contrary,  the  writ  of 
attachment  was  an  ordinary  process  for  enforcing  its 
decrees  in  all  cases,  until,  in  this  Province,  the  legislation 
Slimed  at  the  abolition  of  imprisonment  for  debt  began, 
and,  since  then  until  the  passing  of  the  Judicature  Act, 
such  ordinary  process,  obtained  ex  "parte,  in  cases  of  orders 
other  than  to  pay  money. 

And  by  "  The  Ontario  Judicature  Act,  1881/'  Order  XL. 
Kule  1,  and  afterwards  by  the  Consolidated  Rules,  which 
have  now  the  force  of  legislative  enactment — 50  Vic.  ch.  8, 
sec.  2  (0.) — the  practice  of  the  latter  Court  is  to  prevail, 
but  subject  to  the  radical  change  requiring  an  application 
on  notice,  and  the  leave  of  the  Court  or  a  Judge,  before  the 
writ  can  be  issued. 

It  is  quite  clear  that  before  the  change  in  the  practice, 
in  the  common  law  Courts  as  well  as  in  Chancery,  it  was 
generally  necessary  that  a  copy  of  the  decree  or  order 
should  be  served,  and  it  was,  moreover,  required  in  the 
Chancery  practice  that  such  copy  be  endorsed  with  a  notice 
that,  in  case  of  neglect  to  obey  the  order,  the  party  would  be 
liable  to  be  arrested  by  the  sheriff,  and  to  have  his  estate 
sequestrated,  for  the  purpose  of  compelling  him  to  obey  the 
order,  without  further  notice ;  and  limiting  a  time  within 
which  he  might  apply  to  the  Court  to  add  to,  vary,  or  set 
aside  the  order,  or  suspend  its  operation. 

The  origin  of  and  reason  for  the  practice,  in  Chancery, 
requiring  service  of  the  order,  is  said  to  be  "  that  under 
the  original  practice  of  the  Court  of  Chancery  no  compul- 
sory process  issued  against  any  party  until  he  had  been 
served  with  a  mandate,  under  the  Great  Seal,  commanding 
him  to  do  what  the  Court  required  of  him,  for  the  offence 
committed  was  the  not  paying  obedience  to  the  Great 
Seal" :  and  that  "  the  writ  which  was  served  as  a  founda- 
tion for  process  of  contempt  w^as  termed  a  writ  of  execu- 
tion, and,  after  reciting  the  order  or  decree  of  the  Court, 
required  obedience  to  so  much  of  the  ordering  part  as 
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Judgment,  ^as  recited."  The  writ  generall}''  required  personal  service. 
Meredith,  J.  Subsequently  the  writ  was  abolished  and  the  attachment 
issued  in  the  same  manner  as  provided  for  in  the  Consoli- 
dated General  Order  before  referred  to. 

Obviously  the  main  object  in  requiring  such  service  was 
to  give  plain  notice  to  the  party  of  that  which  he  was 
required  to  do,  and  to  prevent  surprise  by  a  writ  of  attach- 
ment obtained  on  the  ex  parte  application  of  the  opposite 
party. 

Where  the  leave  of  the  Court  must  first  be  obtained 
upon  notice  to  the  person  sought  to  be  attached,  those 
reasons  lose  their  weight,  and  consequently  we  find  nothing 
in  the  new  code  of  practice  requiring  such  service,  and  the 
General  Order  293,  providing  for  the  endorsement  of  the 
notice  before  mentioned  upon  the  copy  of  the  order  served, 
is  not  carried  into  the  new  rules. 

In  these  circumstances  the  cases  decided  where  that  or 
the  like  order  was  in  force,  are  in  no  sense  binding  authori- 
ties ;  but  now  the  Courts  have,  under  the  new  code,  the 
opportunity  given  them  to  depart  from  needless  formality 
and  technicalit}^  deprecated  and  deplored  by  the  Judges 
nearly  a  century  ago,  and  ought  not  to  let  it  slip. 

It  can  hardly  be  that  full  efiect  will  be  given  to  the  in- 
tention and  efforts  of  the  framers  of  the  Consolidated 
Rules,  if  it  be  held  that  a  motion  which,  on  all  substantial 
grounds,  ought  to  succeed,  is  to  be  defeated  by  a  techni- 
cality, having  now,  at  all  events,  no  substantial  force  nor 
any  plausible  reason  to  support  it. 

Why  should  the  motion  be  defeated,  even  had  the  judg- 
ment not  been  served  at  all  ? 

It  cannot  be  said  the  defendants  did  not  sufficiently 
know  what  the  judgment  required  them  to  do  ;  the  judg- 
ment was  agreed  upon  by  all  parties,  and  is  in  the  words 
of  their  counsel :  and,  if  it  could  be  so  said,  would  it  not 
be  enough  for  the  Court  or  Judge  to  delay  giving  leave 
until  sufficiently  known,  and  further  opportunity  for  com- 
pliance given.  And  there  could  be  no  surprise,  for  they 
have  notice  of  the  motion  for  leave.  And  they  have  not 
only  deliberately  abstained  from  compliance  with  their  owna 


XXI.] 


BERRY  V.  DONOVAN. 


judgment,  but  two  of  them  have  added  to  their  contuma-  Judgment 
cious  conduct  by  making  and  registering  another  mort-  Meredith, 
gage  of  the  lands  in  question,  instead  of  causing  to  be 
discharged  the  mortgage  in  question. 

I  fail  entirely  to  see  anything  in  the  new  Rules  indica- 
ting that  a  copy  of  a  judgment  should  be  served  before 
leave  to  issue  an  attachment  can  be  given,  or  any  good 
reason  for  requiring  it  ;  and  I  am  glad  to  find  authority 
which,  though  not  directly  in  point,  seems  to  me  sufficient 
to  sustain  the  view  I  have  taken  of  the  effect  of  Rule  878 
and  of  the  present  practice  generally. 

In  Thomas  v.  Falin,  21  Ch.  D,  360,  although  an  order 
similar  to  our  Consolidated  General  Order  293,  seems  to 
have  still  existed,  it  was  held  not  necessary  to  endorse, 
upon  the  copy  of  the  order  served,  the  notice  provided  for 
in  that  general  order,  because  of  the  new  rule  preventing 
.the  issue  of  a  writ  of  attachment  until  leave  obtained,  upon 
notice  of  motion  for  it :  the  Master  of  the  Rolls,  in  giving 
his  judgment  in- the  Court  of  Appeal,  using  these  very  per- 
tinent words  (p.  366) :  "  The  question  is :  What  is  the  rule 
under  the  Judicature  Act  ?  Before  that  Act  you  could 
issue  an  attachment  without  notice,  but  now  you  cannot. 
Therefore,  as  a  plaintiff  could  under  the  old  practice  issue 
an  attachment  as  a  matter  of  course,  it  was  very  important 
to  see  that  the  defendant  knew  that  he  was  liable  to  be 
attached.  Under  the  present  practice  he  has  notice,  and  if 
he  comes  to  the  Court  and  gives  an  excuse  for  non- 
obedience  to  the  order,  the  Court  will  listen  to  him.  Every 
man  served  with  an  order  of  the  Court  must  know  that 
it  is  not  a  hrutum  fulmen  but  will  be  enforced  some- 
how, and  that  the  Courts  do  not  make  orders  which 
cannot  be  enforced.  When  an  attachment  is  moved  for 
the  party  will  be  heard  if  he  has  any  reason  to  give  why 
he  should  not  be  attached.  There  is  not  the  same  occasion 
to  let  him  know  to  what  he  is  liable  as  there  was  when 
the  attachment  could  be  issued  ex  'parte''  See  Long  v. 
Long,  6  P.  R.  137. 

A  year  or  so  after  the  judgment  in  the  case  of  Thomas  v. 
Talin,  the  old  Chancery  order,  requiring  service  of  the  judg- 
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Judgment,  ment  or  order  endorsed  as  before  mentioned,  was  expressly 
Meredith,  J.  re-introduced  in  the  English  practice — see  Order  xli.,  Rule 
5 — as  also  was  another — Order  xlii.,  Rule  1 — providing  that 
in  cases  of  judgments  or  orders  for  payment  of  money  or  for 
the  delivery  up  or  transfer  of  property  a  demand  should 
not  be  necessary,  but  that  the  judgment  or  order  should  be 
obeyed  upon  due  service  of  the  same  without  demand  :  see 
Hampden  v.  Wallis,  26  Ch.  D.  746  :  and  see  also  Selous 
v.  Croydon  Rural  Sanitary  Authority,  53  L.  T.  N.  S.  209. 

Surely  something  was  meant  by  the  omission  of  these 
provisions  from  our  Rules,  which  were  framed,  after  much 
consideration,  several  years  later  :  see  In  re  Evans,  Evans 
V.  Noton,  [1893]  1  Ch.  252  :  and  Petty  v.  Daniel,  34  Gh. 
D.  172,  at  p.  181. 

Consolidated  Rule  524  may  be  thought  to  inferentially 
militate  against  this  view ;  to  indicate  that  personal  ser- 
vice of  an  order  is,  generally,  yet  necessary  before  a  writ  of 
attachment  can  issue.  But  in  such  cases  service  of  the 
order  is  of  course  necessary,  not  as  a  foundation  for  attach- 
ment proceedings,  but  to  give  any  force  or  effect  to  the 
order :  most  interlocutory  orders  are  not  intended  to  have, 
and  have  not,  any  effect  till  served.  With  a  final  judg- 
ment it  is  entirely  different :  it  does  not  require  service  to 
give  it  effect. 

But  even  in  respect  of  orders  which  needed  service,  and 
before  the  new  Rules,  there  were  exceptions  to  the  rule 
requiring  personal  service  of  the  order  endorsed  as  the 
general  order  provided. 

The  case  of  the  United  Telephone  Go.  v.  Dale,  25  Ch. 
D.  778,  affords  a  good  illustration  of  this,  as  well  as  of 
the  more  enlightened  practice  in  cases  where  technical 
objection  merely  is  relied  upon. 

For  these  reasons  I  am  of  opinion  that  the  order  for 
the  writ  ought  to  have  been  made  against  the  male  de- 
fendants, and  therefore,  would  allow  this  appeal  to  that 
extent. 

Appeal  dismissed  without  costs, 
Meredith,  J.,  dissenting. 
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Fleming  et  al.  v.  Ryan  &  Co. 

Bills  of  Sale  and  Chattel  Mortgages — Renewal — Assignment  for  the  Benefit 
of  Creditors— R .  S.  0.  ch.  124,  sec  12— R.  S.  0.  ch.  125,  sees.  11, 15. 

An  assignee  for  the  benefit  of  creditors  under  a  general  assignment  made  and 
registered  pursuant  to  the  Assignments  and  Preferences  Act,  R.  S.  O. 
ch.  124,  may  renew  a  chattel  mortgage  made  in  favour  of  his  assignor, 
without  the  execution  and  registration  of  a  specific  assignment  of  that 
mortgage.  A  renewal  statement,  in  itself  in  proper  form,  alleging  title 
through  the  assignment  for  the  benefit  of  creditors,  is  sufficient. 

Judgment  of  the  County  Court  of  Simcoe  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judgment  Statement, 
of  the  County  Court  of  Siificoe. 

The  appellants  were  execution  creditors  of  one  Varty, 
and  under  an  execution  issued  by  them  the  sheriff  of  the 
county  of  Simcoe  seized  certain  chattels,  which  were 
claimed  by  Henry  Barber,  assignee  for  the  benefit  of 
creditors  of  Robert  Fleming,  chattel  mortgagee  of  the 
chattels  in  question.  The  sheriff  interpleaded  and  an  issue 
was  tried  before  His  Honour  Judge  Boys  at  Barrie  in 
June,  1893.  The  chattel  mortgage  in  question  was  made 
on  the  7th  of  June,  1892,  and  the  assignment,  under  the 
Assignments  and  Preferences  Act,  R.  S.  0.  ch.  124,  was 
made  on  the  9th  of  May,  1893.  This  assignment  was 
filed  in  due  time  in  the  office  of  the  clerk  of  the  County 
Court  of  York.  On  the  7th  of  June,  1893,  a  renewal  state- 
ment of  the  chattel  mortgage  in  proper  form  was  sworn  to 
by  Barber,  the  assignee,  and  was  filed  in  the  county  of 
Simcoe.  It  set  out  that  Barber  was  the  assignee  of  the 
mortgage  by  virtue  of  an  assignment  for  the  benefit  of 
creditors  from  Robert  Fleming  and  Andrew  Fleming  to  him, 
dated  the  9th  of  May,  1893.  No  specific  assignment  of 
the  chattel  mortgage  had  been  made  by  Fleming  to  Barber, 
and  the  execution  creditors  contended  that  the  renewal 
was,  therefore,  void,  but  the  learned  County  Court  Judge 
held  that  the  general  assignment  was  sufficient. 

The  execution  creditors  appealed,  and  the  appeal  was 
argued  before  Hagarty,  C.  J.  0.,  and  Osler,  and  Mac- 
LENNAN,  JJ.A.,  on  the  16th  of  November,  1893. 
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Argument.  rji  j^^Iq^^  the  appellants.  Sections  11  and  15  of 
the  Chattel  Mortgage  Act,  K.  S.  O.  ch.  125,  expressly 
require  the  making  and  filing  of  an  assignment  of  a  chattel 
mortgage  before  such  mortgage  can  be  validly  renewed  by 
the  assignee.  These  provisions  have  not  been  complied 
with,  and  therefore  the  renewal  is  void.  The  provisions  of 
the  Assignments  and  Preferences  Act,  R  S.  O.  ch.  124,  as 
to  filing  an  assignment  deal  merely  with  the  time  within 
which,  and  the  place  where,  the  assignment,  as  an  assign- 
ment for  creditors,  is  to  be  registered,  and  do  not  affect  the 
express  direction  of  the  Chattel  Mortgage  Act  as  to 
registration  of  an  assignment  of  mortgage,  nor  does  the 
provision  that  the  Chattel  Mortgage  Act  is  not  to  apply  to 
assignments  get  over  the  difficulty.  It  was  passed  to  do 
away  with  the  doubt  raised  by  Hovey  v.  Whiting,  14  S. 
C.  K  515,  and  to  avoid  the  necessity  of  strict  compliance 
with  the  provisions  of  the  Chattel  Mortgage  Act,  as  far  as 
assignments  are  concerned,  but  the  decision  now  in  appeal 
goes  very  much  further  than  that,  and  takes  the  assigned 
chattel  mortgage  itself  out  of  the  operation  of  the  Chattel 
Mortgacre  Act. 

o  o 

J.  R.  Roaf,  for  the  respondents.  Section  4  of  the  Assign- 
ments and  Preferences  Act  vests  all  assets  in  the  assignee 
so  that  the  chattel  mortgage  in  question  clearly  passed  to 
him  without  any  specific  assignment.  Then  section  12 
says  that  the  Chattel  Mortgage  Act  is  not  to  apply,  and 
this  can  only  mean  that  an  assignment  for  the  benefit  of 
creditors,  while  by  virtue  of  section  4  it  passes  to  the 
assignee  all  chattel  mortgages  held  by  the  assignor,  need 
not  be  registered  under  the  Chattel  Mortgage  Act.  More- 
over, express  directions  are  given  as  to  the  time  and  place 
of  filing  assignments  for  the  benefit  of  creditors,  and  these 
directions  must  be  regarded  as  exhaustive.  Admittedly 
they  have  been  complied  with  in  the  present  instance,  and 
having  been  complied  with  the  assignee's  title  is  good. 
Section  15  of  the  Chattel  Mortgage  Act  does  not  require  a 
registered  assignment  in  all  cases ;  for  instance  in  the 
case  of  a  renewal  by  one  of  the  next  of  kin  of  the  mort- 
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gagee.    If  then  an  exception  is  permissible  in  a  case  like  Argument, 
that,  much  more  should  it  be  permitted  in  a  case  like  the 
present  where  the  nature  of  the  title  is  stated  on  the  face 
of  the  renewal  statement,  and  can  readily  be  investigated. 
T.  Hislop,  in  reply. 

December  22nd,  1893.    The  Judgment  of  the  Court  was 
delivered  by 

Hagarty,  C.J.O.  : — 

Apart  from  the  main  point  as  to  not  filing  the  avssign- 
ment  itself,  I  can  see  no  objection  to  the  assignee's 
renewal. 

He  refers  to  the  original  mortgage,  and  states  that  he  is 
the  assignee  thereof  by  virtue  of  an  assignment  for  the 
benefit  of  creditors,  made  by  the  Flemings,  giving  its  date. 

Section  12  of  R.  S.  0.  ch.  124  declares  that  no  assignment 
for  the  general  benefit  of  creditors  shall  be  within  the 
operation  of  the  Chattel  Mortgage  Act,  but  notice  shall  be 
given  in  the  Ontario  Gazette  and  another  paper.  Sub- 
section 2  directs  that  a  counterpart  or  copy  shall  be 
registered  within  five  days  in  the  county  clerk  s  office  of 
the  county  where  the  assignor  resides,  or  if  not  a  resident 
of  Ontario,  in  the  office  of  the  county  where  the  principal 
part  of  the  property  may  be. 

These  sections  seem  to  cover  all  questions  as  to  registra- 
tion or  filing  of  the  general  assignment. 

Section  11  of  the  Chattel  Mortgage  Act,  R.  S.  0.  ch.  125, 
provides  for  the  renewal  of  any  mortgage  extending  over 
^  year,  and  avoids  the  same  if  not  renewed  as  directed. 
This  section  has  been,  we  think,  properly  observed  by  the 
assignee  Barber. 

Then  the  appellant  relies  on  section  15,  which  requires 
the  assignee  of  a  mortgage  to  file  the  assignment  to  him  at 
the  time  of  such  refiling. 

This  section  does  not  declare  that  the  omission  of  the 
provision  shall  invalidate  the  security. 
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Judgment.       J  think  section  12  of  ch.  124  takes  the  assignment  for 
Hagarty,  creditors  out  of  the  operation  of  the  Chattel  Mortgage  Act, 
C.J.O.     ^jj^j  makes  special  provisions  for  the  public  notice  and 
registration  of  such  a  general  assignment. 

Here  the  original  chattel  mortgage  was  duly  filed  under 
the  statute.  It  never  was  expressly  assigned  to  Barber, 
but  passed  to  him  under  the  general  conveyance  of  all  the 
insolvent's  estate. 

I  think  that  he  sufficiently  complied  with  the  renewal 
requirements  when  he  stated  his  title  to  the  mortgage  to 
be  that  of  an  assignee  under  a  general  assignment  of  the 
insolvent  estate  made  by  the  Flemings,  giving  its  date. 
I  think  that  the  appeal  should  be  dismissed. 

Appeal  dismissed  with  costs. 


Regina  v.  Halliday. 

Constitutional  Law— Liquor  License  Act—  R,  S.  O.  ch.  194,  sees.  51  (S),. 
and  61 —  Warehouse. 

Section  51  (2)  of  the  Liquor  License  Act,  R.  S.  0.  ch.  194,  which  requires 
brewers  licensed  by  the  Government  of  Canada  to  take  out  licenses 
under  that  Act  is  intra  vires  provincial  legislation. 

Severn  v.  The  Queen,  2  S.  C.  R.  70,  has  been  in  effect  overruled  by  more 
recent  decisions  of  the  Judicial  Committee. 

A  cellar  in  a  brewery  where  beer  is  stored  is  a  "  warehouse  "  within  the 
meaning  of  section  61  of  the  Act. 

Judgment  of  the  County  Judge  of  Wellington  reversed. 

Statement.  THIS  was  an  appeal  by  the  Attorney-General  for  Ontario 
from  the  judgment  of  the  Judge  of  the  County  Court  of 
Wellington  in  General  Sessions. 

The  defendant  was  a  brewer  carrying  on  business  in 
the  city  of  Guelph,  and  was,  on  the  15th  of  December, 
1892,  convicted  by  the  Police  Magistrate  of  that  city,  for 
that  he  "  within  the  space  of  thirty  days  last  past,  at 
the  city  of  Guelph,  then  being  a  brewer  and  having  a^ 
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license  to  sell  by  wholesale,  did  then  and  there  unlaw- 
fully allow  liquor  in  his  possession  for  sale  and  for  the 
sale  of  which  such  license  is  required,  to  be  consumed 
within  his  warehouse,  to  wit,  within  his  brewery  in  the 
said  city  of  Guelph."  It  was  proved  at  the  trial  that  the 
defendant  had  a  Dominion  license  to  manufacture  as  a 
brewer,  and  also  that  he  had  a  wholesale  license  from  the 
Ontario  government  authorizing  him  to  sell  liquor  manu- 
factured by  him,  this  license  providing  that  the  licensee 
should  not  allow  liquors  to  be  consumed  within  the  brewery 
of  the  licensee,  or  within  any  building  which  formed  part 
of,  or  was  appurtenant  to,  or  which  communicated  by  any 
entrance  with,  the  brewery.  It  was  proved  that  several 
men  were  given  beer  in  the  cellar  of  the  brewery  and 
drank  it  there,  and  that  a  large  quantity  of  beer  was  stored 
in  this  cellar. 

On  appeal  to  the  Sessions  the  conviction  was  quashed^ 
the  Judge  holding  that  the  cellar  was  not  a  warehouse 
within  the  meaning  of  section  61  of  the  Liquor  License 
Act,  R.  S.  0.  ch.  194. 

This  appeal  was  thereupon  brought  and  was  argued  before 
Hagarty,  C.J.O.,.  Boyd,  C,  and  Osler,  and  Maclennan, 
JJ.A.,  on  the  20th  of  November,  1893. 

/.  R.  Cartwright,  Q.C.,  for  the  appellant.  Clearly  this 
cellar  was  a  warehouse  within  the  meaning  of  the  section, 
that  is,  a  place  where  beer  was  stored :  Regina  v.  Hill,  2 
Moo.  &;  Rob.  458. 

E.  F.  B.  Johnston,  Q.  C,  for  the  respondent.  A  cellar  in  a 
brewery  is  not  a  warehouse.  The  word  evidently  refeis 
to  a  building  not  part  of  or  connected  with  the  brewery- 
itself.  But,  apart  from  this,  the  section  under  which  this 
conviction  is  sought  to  be  supported  is  ultra  vires.  The 
province  of  Ontario  has  no  right  to  require  a  license  from 
brewers  who  are  licensed  by  the  Dominion  Government : 
Severn  v.  The  Queen,  2  S.  C.  R.  70. 

J.  R.  Cartwright,  Q.G.,  in  reply.    The  defendant  cannot 
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Argument,  now  raise  this  constitutional  point,  for  he  has  accepted 
the  license  from  the  Ontario  Government,  and  must  obey 
its  terms.  Moreover,  Severn  v.  The  Queen,  2  S.  C.  K.  70, 
has  been  in  effect  overruled  by  later  decisions  of  the 
Judicial  Committee  of  the  Privy  Council.  See  particu- 
larly, Bank  of  Toronto  v.  Lamhe,  12  App.  Cas.  575,  and 
the  argument  and  report  on  the  case  stated  as  to  the 
validity  of  the  Dominion  License  Act  of  1888.  See  also, 
Begina  v.  McDougall,  22  N.  S.  462 ;  Pigeon  v.  Recorder's 
Court,  17  S.  C.  R  495 ;  and  Molson  v.  Lambe,  15  S.  C.  R. 
253. 

December  22nd,  1893.    Boyd,  C.  :— 

Section  61  of  the  Ontario  License  Act,  R  S.  0.  ch.  194, 
is  identical  with  section  76  of  the  Liquor  License  Act  of 
Canada,  1883  (46  Vic.  ch.  30).  That  whole  Act  of  the 
Dominion,  assuming  to  regulate  the  liquor  traffic,  was 
declared  ultra  vires  by  the  Privy  Council,  upon  a  statutory 
case  submitted.  See  note,  4  Cartwright,  p.  342.  It  follows 
that  the  regulation  of  the  liquor  traffic  is  a  matter  of  pro- 
vincial competence.  To  this  effect  both  Ritchie,  C.J.,  and 
Fournier,  J.,  express  themselves,  that  since  Severn  v.  The 
Queen,  2  S.  C.  R.  70,  the  course  of  decision  in  the  Privy 
Council  has  removed  any  doubt  as  to  the  power  of  pro- 
vincial legislatures  to  pass  laws  regulating  the  sale  of 
liquors  (whether  wholesale  or  retail),  in  Molson  v.  Lamhe, 
15  S.  C.  R.  253.  This  was  a  brewer's  case,  the  question 
being  as  to  the  capacity  of  the  Quebec  Legislature  to  re- 
quire a  license  to  be  taken  out  by  brewers  duly  licensed  to 
manufacture  by  the  Dominion.  The  Act  in  question  de- 
clared that  whoever  sold  intoxicating  liquors  in  any  quan- 
tity must  have  a  provincial  license. 

Ramsay,  J.,  in  the  Court  below,  said  this  was  to  be 
defended  under  the  B.  N.  A.  Act,  sec.  92,  sub-sec.  9,  and 
amounted  to  an  impost  by  way  of  license  for  the  purpose 
of  raising  revenue  on  the  ordinary  trade  of  a  brewer.  He 
referred  to  Severn  v.  The  Queen,  as  an  isolated  and  com- 
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promised  judgment  of  a  divided  court,  and  the  majority  Judgment, 
of  the  Court  held,  as  did  the  Supreme  Court,  that  the  Act  boyd,  C. 
was  constitutional. 

Mr.  Justice  Strong  (now  the  Chief  Justice  of  the  Supreme 
Court)  took  substantially  the  same  view  in  Severn  v.  The 
Queen,  and  I  think  the  course  of  decision  has  been  to  dis- 
place the  authority  of  that  case,  and  to  authenticate  the 
opinions  of  Ritchie  and  Strong,  JJ.,  the  dissentient  jus- 
tices. 

In  1889  the  same  question  as  to  the  effect  of  Severn  v, 
The  Queen,  came  before  the  full  Court  of  Nova  Scotia,  and 
the  majority  of  the  Court  held  that  the  Severn  case  was 
practically  overruled.  No  mention  is  made  by  the  Mari- 
time Judges  of  the  prior  case  of  Molson  v.  Lamhe,  15 
S.  C.  E.  253,  which  was,  I  suppose,  not  then  published  : 
Regina  v.  McDougall,  22  N.  S.  462. 

So  the  Court  of  Queen's  Bench  in  Quebec,  in  appeal ^ 
held,  in  1890,  that  the  local  legislature  might  authorize 
municipalities  to  levy  a  tax  for  local  purposes  on  wholesale 
liquor  dealers :  McManamy  v.  Sherhroolce,  M.  L.  R.  6  Q.  B.. 
409. 

R.  S.  O.  ch.  194,  sec.  51,  requires  brewers,  distillers^ 
etc.,  to  obtain  a  license  to  sell  by  wholesale,  treating 
them,  though  manufacturers,  as  also  wholesale  dealers. 
To  this  no  valid  objection  can  now  be  raised,  it  appears 
to  me,  because  of  it  being  an  interference  with  trade. 
In  one  aspect  it  may  be  so,  but  in  another  aspect  it 
is  a  means  of  raising  revenue  for  local  and  provincial 
purposes,  and  of  police  regulation  for  the  preservation  of 
order.  The  legislation  is  justified,  under  the  B.  N.  A.  Act, 
sec.  92,  sub-sees.  8  and  9.  The  Liquor  License  Act  is  pro- 
perly classified  in  the  statutes  under  the  head  of  municipal 
matters,  and  the  whole  object  of  the  enactments  in  ques- 
tion is  to  exercise  supervision  over  the  sale  and  consump- 
tion of  spirituous  and  fermented  liquors,  imposing  license 
fees  for  the  purpose  of  defraying  the  expenses  of  such  local 
government,  with  a  surplus  for  other  municipal  and  provin- 
cial purposes  (sec.  45).    Besides,  the  defendant  has  taken 
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Judgment,        provincial  license,  has  submitted  to  its  terms,  and  can- 
BoYD,  C.    not  complain  if  it  is  enforced.    This  was  the  important 
question  argued. 

As  to  the  conviction  in  appeal :  T  think  the  police  magis- 
trate was  clearly  right  in  holding  that  the  stock-cellar  was 
a  "warehouse"  within  the  meaning  of  section  61.  The 
case  of  Eegina  v.  Hill,  2  Moo.  &  Rob.  458,  may  be  used,  if 
needed,  to  affirm  this  view. 

As  to  the  facts  :  it  was  found  by  the  magistrate  that  the 
offence  had  been  committed  of  allowing  beer  to  be  con- 
sumed by  drinking  in  the  cellar  of  the  defendant's  brewery, 
and  the  only  point  relied  on  before  the  local  Judge  in 
appeal  was,  that  there  was  no  "warehouse"  connected  with 
the  brewery;  but,  in  my  view,  the  conclusion  of  the  magis- 
trate should  be  affirmed. 

OSLER,  J.A. : — 

This  is  an  appeal  by  the  Attorney-General  from  the 
judgment  of  the  County  Judge  of  Wellington,  quash- 
ing a  conviction  of  the  defendant  made  by  the  police 
magistrate  of  the  town  of  Guelph.  The  appeal  derives 
any  importance  solely  from  the  objection,  first  raised  by 
the  respondent  in  this  Court,  that  sections  51  (2)  and  61 
of  the  Liquor  License  Act  are  ultra  vires  the  Provincial 
Legislature,  the  defendant  being  a  brewer  and  the  holder 
of  a  license  to  manufacture  beer,  etc.,  from  the  Dominion 
Government. 

He  relies  upon  Severn  v.  The  Queen,  2  S.  C.  E,.  70,  and 
-certainly  if  we  could  now  act  upon  that  case  without 
regard  to  more  recent  decisions,  we  should  have  no  diffi- 
culty in  upholding  the  judgment  b}^  w^hich  the  conviction 
has  been  quashed.  It  has  not  been,  in  terms,  overruled  by 
the  J udicial  Committee  of  the  Privy  Council,  and  it  may 
be  said  that,  although  it  could  be  explained  or  distinguish- 
ed, it  could  not  be  overruled  by  the  Court  which  decided 
it.  Nevertheless,  the  grounds  on  which  it  rested  appear  to 
have  been  considerably  weakened,  if  not  entirely  demol- 


XXI.] 


REGINA  V.  HALLIDAY. 


47 


ished,  as  the  Federal  Act  has  become  more  extensively  J^^dgment. 
discussed  and  perhaps  better  understood.  These  grounds  Osler, 
were:  (1)  That  the  imposition  of  a  license  by  the  local 
government  upon  a  person  carrying  on  the  trade  of 
a  brewer  and  the  manufacture  of  beer,  and  who  already 
held  an  excise  license  from  the  Dominion  Government, 
was  an  interference  with  the  exclusive  powers  of  Par- 
liament as  to  the  regulation  of  trade  and  commerce, 
under  section  91,  clause  2,  of  the  B.  N.  A.  Act,  and  could 
not  be  regarded  merely  as  the  exercise  of  a  police  power ; 
(2)  that  the  right  conferred  upon  the  local  legislatures 
by  section  92,  clause  9,  to  deal  exclusively  with  shop, 
tavern,  auctioneer,  and  other  licenses,  did  not  extend  to 
licenses  to  brewers,  or  other  licenses  which  were  not  of  a 
local  or  municipal  character;  and  (3) — which  is  perhaps 
included  in,  or  covered  by,  the  last  ground — that  such 
licenses  were  not  authorized  b}^  section  92,  clause  2,  as 
an  exercise  of  a  power  of  direct  taxation  within  the  pro- 
vince in  order  to  the  raising  of  a  revenue  for  provincial 
purposes — in  short,  that  they  were  indirect  taxation. 

The  first  ground  seems  no  longer  sustainable  in  the  face 
of  Hodge  v.  The  Queen,  9  App.  Cas.  117,  which  affirms  the 
power  of  the  local  legislatures  to  regulate  the  sale  and 
disposal  of  intoxicating  liquors,  and  the  later  case  of 
Bank  of  Toronto  v.  Lambe,  12  App.  Cas.  575,  which  is 
a,lso  directly  opposed  to  the  view  that  a  local  license  fee, 
whether  upon  brewers  or  upon  bankers,  would  be  an  inter- 
ference with  trade  and  commerce.  As  to  the  other  grounds, 
the  last  mentioned  case  affirms  the  power  of  the  legislature 
to  impose  a  direct  tax  upon  a  bank,  or  other  commercial 
corporation,  carrying  on  business  within  the  Province,  and 
inferentially,  therefore,  that  a  license  fee  imposed  upon  a 
person  carrying  on  the  trade  of  a  brewer  and  wholesale 
vendor  of  ale  is  not  indirect  taxation,  but  comes  within 
the  2nd  clause  of  the  92nd  section  of  the  Act,  and  is  intra 
vires  provincial  legislation. 

Further,  this  view  of  the  effect  of  these  decisions  is  taken 
by  the  Supreme  Court  itself  in  Molson  v.  Lambe,  15  S.  C.  R. 


48 


ONTARIO  APPEAL  REPORTS. 


[vol.. 


Judgment.  253 ;  and  no  one  can  read  the  report  of  the  argument  and 
OsLER,  discussion  before  the  Judicial  Committee  upon  the  question 
of  the  validity  of  the  Dominion  Licensing  Acts  of  1883  and 
1884,  which  were  ultimately  declared  by  that  body  to  be 
ultra  vires  the  Dominion  Parliament,  without  seeing  that 
the  legitimate  consequence  of  their  decision  is  to  affirm  the 
power  of  the  provincial  authority  to  impose  a  license  or 
tax  upon  a  brewer  or  manufacturer  of  beer,  and  to  regulate 
the  mode  of  carrying  on  the  business  or  trade.  I  think, 
therefore,  that  the  sections  in  question  are  intra  vires. 

And  I  am  also  of  opinion  that  the  place  in  which  the 
liquor  was  given  away  and  consumed  was  a  warehouse 
within  the  meaning  of  section  61  of  the  Liquor  License 
Act.  It  was  a  place  where  the  liquor  kept  for  sale  was 
stored,  and  that  seems  enough  to  constitute  it  a  warehouse, 
though  it  might  also  properly  enough  have  been  desig- 
nated a  cellar.  I  see  no  reason  to  hold  that  the  ware- 
house mentioned  in  that  Act  must  necessarily  be  some 
place  away  from  or  not  under  the  same  roof  as  the  manu- 
factory or  brewery. 

The  judgment  of  the  police  magistrate,  which,  besides 
being  right  in  law,  exhibits — what  one  is  sorry  to  observe 
too  often  wanting  in  these  liquor  prosecutions — some  plain 
common  sense,  must,  therefore,  be  restored,  and  the  convic- 
tion affirmed.  But  as  the  defendant  has  once  been  acquitted 
of  the  offence  by  a  competent  Court,  I  think  that,  as  the 
Crown  has  thought  it  worth  while  to  pursue  him  further, 
he  ought  not  to  be  visited  with  the  costs  of  the  appeal. 

Hagarty,  C.J.O.,  and  Maclennan,  J. A,  concurred. 


Appeal  allowed  without  costs. 
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GUINANE  V.  SUNNYSIDE  BOATING  COMPANY  OF  TORONTO, 

ET  AL. 

Company —Club — Expulsion  of  Member— Evidence — Notice. 

The  directors  of  a  club  in  exercising  disciplinary  jurisdiction  under  a  by- 
law providing  that  "  any  member  guilty  of  conduct  which  in  the  opinion 
of  the  board  merits  such  a  course  may  be  expelled,"  are  not  bound  by 
legal  rules  of  evidence,  and  their  decision,  arrived  at  after  a  fair  inves- 
tigation of  the  facts,  will  net  be  interfered  with  because  they  have 
admitted  as  part  of  the  evidence  in  proof  of  the  charge  the  informally 
sworn  statement  of  one  of  the  persons  concerned  in  the  transaction. 

Where  the  charge  has  been  made,  discussed,  and  replied  to,  in  the  public 
prints,  it  is  not  necessary  to  give  to  the  accused  person  who  has  taken 
part  in  such  discussion,  when  calling  upon  him  to  shew  cause  against 
his  proposed  expulsion,  specific  particulars  of  the  accusation  ;  a  general 
statement  is  sufficient. 

Judgment  of  Armour,  C.J.,  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement, 
of  Armour,  C.  J. 

The  defendant  company  had  established  a  club  known 
as  the  Sunnyside  Boating  Club,  for  the  purpose  of  engag- 
ing in  and  encouraging  rowing  and  other  aquatic  sports. 
Members  of  the  club  were  entitled  to  use  the  rooms  and 
boat-racks  of  the  club,  and  also  had  certain  privileges  in 
regard  to  races  held  under  the  management  of  the  Canadian 
Association  of  Amateur  Oarsmen,  by  the  constitution  of 
which  any  member  expelled  from  any  club  belonging 
to  the  association  forfeited  these  privileges.  In  the  year 
1890,  the  plaintiff  was  duly  elected  a  member  of  the  club, 
paid  his  fees  from  time  to  time  and  rented  and  used  several 
boat-racks.  Under  the  management  of  the  association  a 
regatta  was  held  at  Toronto  in  the  month  of  July,  1892, 
and  in  one  of  the  races,  known  as  the  senior  single  scull 
race,  a  youth  named  Edward  Durnan,  who  was  a  member 
of  the  club,  and  others,  competed.  Durnan  was  defeated, 
and  it  was  alleged  that  he  had  been  induced  by  the  plain- 
tiff, who  was  captain  of  the  club,  to  lose  the  race  in  order 
that  the  plaintiff  might  win  bets  made  by  him.  The  matter 
was  freely  discussed  in  the  newspapers  at  the  time,  and  Dur- 
nan, at  the  instance  of  his  uncle,  Edward  Hanlan,  sioned 
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Statement,  the  following  statement,  purporting  to  take  an  oath  that  it 
was  true :  "  I  hereby  declare  that  John  Guinane  approached 
ine  on  the  morning  of  the  22nd  of  July,  and  induced  me  to 
sell  the  final  heat  of  C.  A.  A.  0.  on  July  22nd,  and  promised 
me  half  of  the  winnings  of  his  bets,  and  fixed  up  a  job, 
and  also  arranged  for  the  N.  A.  A.  O.  at  Saratoga.  I 
swear  that  this  is  the  truth." 

This  statement  was  published  in  the  newspapers  and 
was  denied  by  the  plaintiff.  The  sixth  rule  of  the  con- 
stitution of  the  company  provided  that  "any  member 
wilfully  infringing  any  of  the  rules  or  regulations  of  this 
company,  or  being  guilty  of  ungentlemanly  or  other  con- 
duct, which,  in  the  opinion  of  the  board,  would  merit  such 
a  course,  may  be  expelled  by  them  from  membership."  On 
the  25th  of  July,  1892,  the  directors  of  the  defendant 
company  passed  a  resolution  suspending  the  plaintiff"  from 
membership  ;  and  on  the  31st  of  August,  1892,  a  resolu- 
tion was  pcissed  expelling  the  plaintiff*  and  Durnan  from 
membership,  "  unless  satisfactory  explanations  be  person- 
ally made  by  them  to  the  company's  board  of  directors,  in 
reference  to  the  single  scull  race  on  the  21st  and  22nd  of 
July  last,  in  which  Durnan  participated,  on  or  before  the 
next  meeting  of  directors  to  be  held  on  the  7th  of  Sep- 
tember next."  A  copy  of  this  resolution  was  sent  to  the 
plaintiff'  on  the  1st  of  September,  1892,  by  the  secretary 
of  the  club,  and  in  reply  the  plaintiff*  wrote  to  the  secre- 
tary on  the  3rd  of  September,  1892,  acknowledging  the 
receipt  of  the  letter  and  stating  that  "  If  you  will  furnish 
me  with  particulars  of  what  I  am  charged  with  in  connec- 
tion with  the  matter,  I  shall  at  once  answer  them  fully  ; 
meantime  I  can  do  nothing  more  than  say  that  I  have 
done  nothing  wrong  and  have  been  guilty  of  no  miscon- 
duct in  reference  to  the  races."  No  further  particulars 
were  sent  to  the  plaintiff ;  and  on  the  7th  of  September, 
the  directors,  as  he  did  not  appear  and  made  no  explana- 
tion, expelled  the  plaintiff"  from  membership.  At  this 
meeting  Durnan  appeared  and  repudiated  his  previous 
confession,  but  other  statements  of  facts  were  made  at  that 
time  to  the  board. 
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The  plaintiff  brought  this  action  claiming  a  declaration  Statement, 
that  the  supension  and  expulsion  were  illegal  and  void,  and 
disking  for  an  injunction  and  damages. 

The  action  was  tried  at  Toronto,  on  the  7th  of  March, 
1893,  before  Armour,  C.  J.,  who  gave  judgment  in  favour 
of  the  defendants  with  costs,  coming  to  the  conclusion  on 
the  evidence  that  the  race  was  a  fraudulent  one. 

It  was  shewn  that  several  of  the  directors  had  backed 
Durnan. 

The  plaintiff  appealed  and  the  appeal  was  argued  before 
iSAGARTY,  C.  J.  0.,  Boyd,  C  ,  and  Osler,  and  Maclennan, 
J  J.  A.,  on  the  20th  of  November,  1893. 

W.  Cassels,  Q.  C,  for  the  appellant.  The  defendants 
proceeded  altogether  irregularly  in  the  course  they  took, 
-and  had  no  evidence  whatever  before  them  to  justify  the 
expulsion  of  the  plaintiff.  They  gave  him  no  notice  of 
the  charge  made  against  him,  and  they  received  and  acted 
upon  a  so  called  confession  of  Durnan,  which  was  made  in 
the  absence  of  the  plaintiff,  and  to  which  he  had  no  op- 
portunity of  replying.  It  would  be  contrary  to  justice  to 
allow  the  plaintiff  to  be  publicly  disgraced  without  a  trial, 
without  evidence,  upon  mere  newspaper  rumours,  and  to 
be  tried  by  men  whose  interest  it  was  to  convict  in  order 
to  escape  payment  of  their  bets. 

John  McGregor,  and  H.  M.  East,  for  the  respondents. 
The  charges  affecting  the  plaintiff  were  matters  of  public 
interest,  and  had  been  fully  debated  in  the  newspapers 
before  the  defendants  took  any  action  in  regard  thereto. 
The  plaintiff  knew  perfectly  well  what  the  charges  against 
him  were,  and  could  readily  have  met  the  directors  at  the 
time  fixed,  and  have  disproved  the  charges  if  untrue.  The 
defendants  were  entitled  to  act  on  all  information  that 
they  were  able  to  obtain,  and  also  to  draw  their  own  infer- 
ence from  what  they  themselves  had  seen  of  the  races  in 
question.  They  acted  in  good  faith  and  for  the  benefit  of 
the  company,  and  cannot  now  be  held  to  account  merely 
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Argument,   because  they  have  not  proceeded  in  strict  accordance  with 
the  legal  rules  governing  the  reception  of  evidence. 
W.  Cassels,  Q.  C,  in  reply. 

December  22nd,  1893.  The  judgment  of  the  Court  was 
delivered  by 

Boyd,  C.  :— 

On  the  25th  July,  1892,  the  directors  resolved  to  suspend 
the  plaintiff  from  membership  in  the  club  pending  inves- 
tigation as  to  the  truth  of  the  reports  in  reference  to  his 
misconduct  in  the  Durnan  race.  Of  this  the  plaintiff  had 
notice. 

On  the  31st  August,  1892,  the  directors  resolved  that 
the  plaintiff  be  expelled  from  membership  in  the  club 
unless  satisfactory  explanations  be  personally  made  to  the 
board  in  reference  to  the  single  scull  race  on  21st  and  22nd 
July  last,  in  which  Durnan  participated — on  or  before  the 
next  meeting  of  directors,  to  be  held  on  7th  September 
next. 

The  plaintiff  was  notified  of  this  action  of  the  board — 
did  not  attend  in  person  to  make  explanations,  but  con- 
tented himself  with  writing  a  letter  to  the  board  on  the 
8rd  September,  in  which  he  asked  for  particulars  of  what 
he  w^as  charged  wdth  that  he  might  answer  them  fully,  and 
denied  general]}^  any  wrong-doing  or  misconduct  in  refer- 
ence to  the  races. 

The  board  having  before  them  the  statement  (informally 
under  oath)  of  Durnan,  dated  5th  August,  that  the  plain- 
tiff had  induced  him  to  sell  the  final  heat  on  22nd  July, 
with  a  promise  of  half  the  winnings — proceeded  at  the 
meeting  of  the  7th  September  to  expel  the  plaintiff. 

The  secretary-treasurer  of  the  club  said  in  evidence, 
"  the  strongest  fact  was,  that  the  board  could  not  get  over 
the  statement  signed  by  Durnan." 

"  We  took  into  consideration  also  the  fact  that  the  plain- 
tiff did  not  think  it  of  sufficient  importance  to  appear 
personally — and  he  knew  all  the  particulars." 
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According  to  this  view  the  letter  was  regarded  as  a  sub-  JiKlgment. 
terfuge,  and  the  neglect  of  the  plaintiff  to  personally    Boyd,  C. 
appear,  gave  effect  to  the  written  statement  of  Durnan, 
against  Durnan 's  denial  of  anything  being  wrong,  at  the 
same  meeting,  and  his  explanation  how  he  came  to  sign  the 
paper. 

The  matter  of  complaint  appears  to  have  been  of  public 
notoriety.  The  details  of  the  race  and  the  manner  of  his 
losing,  were  communicated  by  Durnan  to  the  newspapers 
on  30th  July.  On  the  5th  August,  he  made  the  state- 
ment under  oath  in  contradiction  of  this  letter  and  impli- 
cating the  plaintiff. 

This  statement  was  also  published,  and  that  its  contents 
were  fully  known  to  the  ]:)laintiff,  appears  from  his  letter 
to  the  papers  dated  6th  August,  1892.  Durnan  again 
wrote  to  the  newspapers  on  the  16th  August,  retracting 
his  statement  under  oath  of  the  5th  August,  which  was 
followed  by  a  letter  from  Edward  Hanlan  affirming  the 
authenticity  of  Durnan's  confession,  published  on  the  18th 
August.  I  think  that  no  doubt  can  exist  as  to  the  correct- 
ness of  what  was  said  by  the  secretary-treasurer  of  the 
club,  that  all  the  particulars  were  known  to  the  plaintiff, 
and  that  he  did  not  need  to  ask  for  them  in  order  to  be  able 
to  meet  them.  See  Richardson-Gardner  v.  Fremantle,  24 
L.  T.  N.  S.  81.  Then  knowing  the  charo-e  aofainst  him,  he 
bad  an  ample  opportunity  of  meeting  it  in  person  before  the 
board.  This  was  the  express  direction  of  the  board,  and 
therein  he  made  default,  and  so  judgment  passed  against 
him,  and  that  not  without  reasonable  evidence. 

By  the  rules  and  regulations  of  the  club,  these  matters 
of  discipline  are  under  the  control  of  the  directors  as  a 
board.  Rule  6  covers  this  case :  "  Any  member  *  * 
being  guilty  of  *  *  conduct,  which,  in  the  opinion  of 
the  board,  would  merit  such  a  course,  may  be  expelled  by 
them  from  membership." 

No  question,  if  the  plaintiff  was  guilty  of  the  conduct 
mentioned  in  the  statement  of  Durnan,  he  was  properly 
-expelled.    No  doubt,  he  knew  the  nature  of  the  charge 
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Judgment,  against  him,  and  did  not  appear  to  explain  in  person.  No 
BoTi),  C.  doubt,  it  was  competent  for  the  board  to  act  upon  the 
written  confession  as  against  the  withdrawal  of  it,  and  as 
against  the  general  written  denial  of  the  plaintiff  contained 
in  his  letter.  The  Chief  Justice,  who  saw  the  witnesses, 
gave  credit  to  the  evidence  of  Hanlan,  the  uncle  of  Durnan, 
and  it  does  seem  incredible  that  Hanlan  should  have  pro- 
cured his  nephew  to  write  down  his  own  condemnation 
and  swear  to  it — if  there  was,  in  fact,  no  misconduct  in- 
volved. There  is,  therefore,  no  such  violence  in  the 
deduction  made  b^^  the  board  from  the  materials  before 
them  as  would  induce  the  suspicion  of  malice  or  mola 
fides. 

The  objection  was  made  that  this  confession  of  Durnan 
was  not  legal  evidence  against  the  plaintiff.  But  the 
observation  has  been  made  more  than  once  that  these  vol- 
untary associations  are  not  restricted  in  their  actions  by  the 
limitations  of  legal  evidence  as  held- in  the  Courts.  Even 
in  Courts  the  rules  of  evidence  have  grown  up  as  the  result 
of  practice,  not  by  the  law  of  the  land:  Duke  of  Beaufort  w 
Grawshay,  Har.  &  Ruth,  at  p.  646.  And  by  parity  of  reason, 
such  lines  of  evidence  must  be  used  by  private  clubs  and 
corporations  as  are  within  their  competence  to  procure.  I 
may  be  permitted  to  repeat  what  was  said  in  Hands  v. 
Law  Society  of  Upper  Canada,  16  0.  R.  at  p.  632 :  "  These 
bodies  may  be  well  content  to  proceed  upon  what  has  been 
liappily  called  '  human  evidence,'  i.  e.,  the  evidence  on  which 
men  transact  the  ordinary  business  of  life."  And  in  a  case 
decided  a  month  later.  North,  J.,  alludes  to  the  same  matter 
thus  :  "  This  is  a  case  in  which  the  council  cannot  possibly 
decide  on  legal  evidence.  They  cannot  get  legal  evidence. 
And  unless  they  introduced  and  gave  weight  to  matters  the 
admission  of  which  was  manifestly  contrary  to  natural 
jftetice,  it  is  not  a  case  in  which  I  should  feel  I  could  inter- 
fere at  all :  "  Leeson  v.  General  Council  of  Medical  Educa- 
tion, 43  Ch.  D.  at  p.  372. 

The  question  again  is,  not  what  a  court  of  justice  would 
have  done  in  the  circumstances,  but  whether,  sufficient 
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notice  of  the  charge  and  y)lace  of  investigation  being  given,  Judgment 
the  board  acted  bond  fide  in  doing  what  they  believed  to  Boyd, 
be  for  the  best  interests  of  the  club :  Inderwick  v.  Snell, 
2  Mac.  &  G.  216.  See  judgment  of  Brett,  L.  J.,  in  Daiukins 
v.  Antvohus,  17  Ch.  D.  at  p.  629. 

It  is  enough  to  say  that  the  findings  of  fact  of  the  trial 
Judge,  shew  that  the  decision  of  the  board  was  not  so 
manifestly  absurd  and  so  manifestly  idle,  that  it  could 
onl}^  have  been  a  false  pretence  to  cover  something  else. 
(Per  Kay,  J.,  in  Lambert  v.  Addison,  46  L.  T.  N.  S.  20,  25  ; 
Seaton  v.  Gould,  5  Times  L.  R.  309.) 

The  result  is  that  the  judgment  in  appeal  should  be 
affirmed. 

Appeal  dismissed  with  costs. 


Trebilcock  v.  Walsh. 

Gaming — Wagei' — Illegality — Stakeholder — B.  S.  C.  ch.  159,  sec.  9. 

R.  S.  C.  ch.  159,  sec.  9,  is  aimed  at  the  suppression  of  the  business  of  bet- 
ting and  pool  selling,  and  does  not  apply  to  bets  between  individuals, 
whether  stakes  are  or  are  not  deposited  in  the  hands  of  a  third  person. 
And  while  a  bet  between  individuals  as  to  the  result  of  a  parliamentary 
election  is  illegal,  it  is  not  a  misdemeanour  to  make  such  a  bet,  and 
either  party  may,  before  the  money  has  been  paid  over  by  the  stake- 
holder, recover  back  from  him  the  amount  deposited  by  that  party. 

Begina  v,  Dillon,  10  P.  R.  352,  approved. 

Judgment  of  the  Common  Pleas  Division  affirmed,  Boyd,  C.  ,  dissenting. 

This  was  an  appeal  by  the  defendant  from  the  judg-  Statemen 
ment  of  the  Common  Pleas  Division. 

The  plaintiff  and  one  J.  E.  Richards  resided  in  London 
and  were  voters  qualified  to  vote  at  Dominion  elections. 
On  the  23rd  of  February,  1892,  when  an  election  of  a  mem- 
ber of  the  House  of  Commons  for  the  electoral  district  of 
the  city  of  London  was  about  to  be  held,  the  plaintiff 
and  Eichards  made  a  bet  of  which  the  terms  were  as 
follows  : — 
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Statement.  -  Mr.  F.  T.  Trebilcock  bets  Mr.  J.  E.  Richards  $500  that 
C.  S.  Hyman  is  the  gazetted  member  of  Parliament  for  the 
city  of  London  at  the  coming  election  of  the  Dominion 
House  to  take  place  on  Friday  the  26th  da}^  of  February, 
1892.  "  The  defendant  was  agreed  upon  as  stake-holder 
and  each  party  deposited  with  him  the  sum  of  $500.  The 
election  was  held  on  the  26th  of  February  and  the  plaintiff 
and  Richards  voted  thereat.  On  the  evening  of  the  polling 
day  the  plaintiff  notified  the  defendant  that  he  had  with- 
drawn from  the  bet  and  demanded  repayment  of  the 
$500  deposited  with  him.  At  this  time  the  whole  amount 
was  in  the  hands  of  the  defendant,  but  subsequently,  when 
Mr.  Hyman's  opponent  had  been  gazetted  as  the  member 
returned  at  the  election,  the  defendant  paid  over  the  stakes 
to  Richards,  taking  a  bond  of  indemnity  from  him. 

Thereupon  this  action  was  brought  to  recover  the  $500, 
and  was  tried  at  the  London  Spring  Assizes  of  1892,  before 
Street,  J.,  who  on  the  21st  of  May,  1892,  gave  judgment 
in  favour  of  the  plaintiff  and  this  judgment  was  affirmed 
by  the  Divisional  Court. 

The  defendant  appealed  and  the  appeal  was  argued  before 
Hagarty,  C.J.O.,  Boyd,  C,  and  Osler,  and  Maclennan, 
JJ.A.,  on  the  20th  and  21st  of  November,  1893. 

IF.  E.  Meredith,  Q.G.,  for  the  appellant.  The  wager 
in  question  being  a  wager  upon  the  result  of  a  political 
election  the  defendant  was,  under  R.  S.  C.  ch.  159,  sec.  9, 
guilt}?^  of  a  misdemeanour  in  becoming  the  custodian  of  the 
stakes  and  the  plaintiff  being  a  party  to  that  criminal  act 
cannot  recover  back  the  amount  deposited  by  him : 
Johnson  v.  Martin,  19  A.  R.  592.  The  plaintiff  could  not 
make  out  his  case  without  shewing  that  the  money  had 
been  placed  in  the  hands  of  the  defendant  in  such  manner 
as  to  contravene  the  provisions  of  that  section  :  Nichol- 
son V.  Gooch,  5  E.  &L  B.  999  ;  Herman  v.Jeuchner,  15  Q.  B.  D. 
561.  It  has  been  decided  in  Regina  v.  Dillon,  10  P .  R.  352, 
that  the  section  in  question  does  not  apply  to  wagers  be- 
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tween  individuals  but  it  is  submitted  that  that  case  is  Argument, 
wrongly  decided  and  that  altogether  too  limited  a  con- 
struction has  been  there  adopted.  The  true  construction  is, 
that  the  stake-holder  is  always  liable  to  the  penalty  and  the 
exception  of  "  bets  between  individuals  "  was  inserted  in 
order  to  make  it  clear  that  it  was  not  intended  to  make  per- 
sons who  simply  bet  between  themselves  subject  to  the 
penal  consequences  of  the  Act.  If,  however,  the  section 
does  not  apply  the  bet  was  not  illegal  at  all  as  it  was  not 
a  bet  on  the  result  of  the  election  but  merely  as  to  the 
gazetting  of  the  member  so  that  the  plaintiff  cannot  in 
either  alternative  recover  back  the  money. 

Aylesworth,  Q.C.,  and  B.  McKillop,  for  the  respondent. 
Clearly  the  bet  related  to  the  election  and  not  to  the  mere 
gazetting  of  the  member  and  it  was  one  that  is  against 
public  policy  and  illegal  at  common  law  :  Allen  v.  Hearn, 
1  T.  R.  56.  The  bet  being  illegal  and  the  plaintiff  hav- 
ing demanded  his  money  before  it  was  paid  over  w^s 
entitled  to  recover  :  Davis  v.  Hewitt,  9  0.  R,  435  ;  Diggle 
V.  Higgs,  2  Exch.  D.  422  ;  Varney  v.  Hickman,  5  C.  B.  271; 
Hastelow  v.  Jackson,  8  B.  &  C.  221  ;  Trimble  v.  Hill,  5  App. 
Cas.  342  ;  Harapden  v.  Walsh,  I  Q.  B.  D.  189.  The  defend- 
ant was  not  guilty  of  a  misdemeanour.  Sub-section  2  of 
section  9  of  R.  S.  C.  ch.  159,  is  aimed  at  the  repression  of 
the  business  of  professional  stake-holder  or  professional  pool- 
seller.  It  does  not  apply  at  all  to  a  person  v^ho  holds  the 
stakes  for  a  bet  between  two  individuals.  Regina  v.  Dillon, 
10  P.  R.  352,  is  an  express  authority  to  this  effect  and  the 
reasoning  of  that  case  is  conclusive. 

W.  R.  Meredith,  Q.C.,  in  reply. 

December  22nd,  1893.    Hagarty,  C.  J.  0.  :— 

I  see  no  reason  for  differing  from  the  decision  of  my 
l)rother  Osier,  in  Regina  v.  Dillon,  10  P.  R.  352,  and 
I  adopt  his  reasoning  as  to  the  effect  of  section  9  of 
R  S.  C.  ch.  159. 

If  the  Act  applied  to  a  case  of  this  kind,  it  would  be  a 
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Judgment,  singular  piece  uf  legislation,  making  the  stake-holder  liable  j 
Hagakty,  to  a  fine  of  $1,000  and  a  year's  imprisonment,  leaving  the 
C.J-0.      actors,  the  bet  makers,  unpunished. 

As  it  is  held  not  to  affect  bets  between  individuals,  we 

have  to  dispose  of  the  case  on  the  general  law.  j 

Bets  on  the  result  of  an  election  are  void  and  cannot  be  I 

enforced  as  being  against  public  policy  :  Allen  v.  HeavTiy  • 

1  T.  R.  56.  ; 

In  the  present  case  the  plaintiff  did  an  illegal  and  void  ; 

act  in  makinor  this  bet  or  wager.  ■ 

The  Act  does  not  aim  at  the  suppression  of  wagering  on  : 

lawful  races,  or  against  the  custodian  of  money,  etc.,  de-  \ 

posited  on  a  lawful  race  in  sport  ;  yet  the  mischief  from  j 

gambling  or  betting  may  be  equally  great  on  the  lawful  | 

as  on  the  unlawful  subject  matter.  | 

Besides  the  common  law  invalidating  this  bet, our  Domin-  \ 
ion  Election  Act,  R.  S.  C.  ch.  8,  sec.  131,  provides  that  every 

executor}?-  promise  or  contract  or  undertaking  in  any  way  \ 

referring  to,  arising  out  of  or  depending  upon  any  election,,  i 
etc.,  shall  be  void  in  law. 

It  being  illegal  either  for  the  plaintiff  to  make  the  j 
wager  or  for  Richards  to  receive  the  money,  I  think  the 
law  allows  the  plaintiff,  before  the  payment  over,  to  repent 

of  his  illegal  act,  and  to  endeavour  to  recall  the  money  \ 

designed  for  the  unlawful  purpose,  before  its  application  j 

to  such  purpose.  1 

The  stake-holder  holds  the  plaintiff's  money  without  \ 

consideration.  ■ 

Bayley,  B.,  in  delivering  the  judgment  of  the  Court  in  ; 

Hodson  V.  Temll,  1  C.  &  M.  797,  says,  at  p.  804  :  "  Where  i 
a  party  has  money  put  into  his  hands  to  pay  to  another, 
which  it  would  be  illegal  in  the  other  to  receive,  the  per- 
son placing  it  there  would  have  a  right  to  stop  it,  and 

prevent  the  holder,  by  due  notice,  from  paying  it  over  i 

to  the  other,"  and  he  refers  to  Ilastelow  v.  Jackson,  8  B.  i 
&  C.  221,  to  shew  that  though  the  wager  was  clearly 
illegal,  yet  the  plaintiff  was  entitled  to  recover. 

That  case  is  a  very  full  and  clear  view  of  the  law  ;  so  j 
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long  as  the  illegal  contract  is  executory,  the  money  de-  '^vulgmeiu. 
posited  can  be  recovered  back.    If  paid  over  before  notice,  Hagart\%. 
tlie  purpose  is  executed,  and  the  potior  est  conditio  possi-  C.J.O. 
dentis  doctrine  applies. 

Vaughan,  B.,  in  the  same  case,  cites  the  language  of 
Holroyd,  J.,  in  Robinson  v.  Meavns,  6  D.  &  K.  26  :  "  The 
right  of  the  party  to  recover  back  a  deposit  does  not 
depend  upon  whether  the  wager  be  illegal  and  void,  or 
whether  it  be  won  or  lost ;  but  upon  whether  the  stake- 
holder has  received  it  on  an  illegal  consideration,  for  if  he 
has  he  is  bound  to  refund  it." 

I  am  not  prepared  to  hold  that,  even  if  Mr.  Meredith  be 
right  in  applying  E,.  S.  O.  ch.  159  to  this  case,  the  plain- 
tiff's right  to  recovei-  back  his  money  before  payment  over, 
is  necessarily  defeated. 

The  law  has  gone  far  in  allowing  a  person  who  has 
illegally  placed  money  in  the  hands  of  another  to  be  ap- 
plied to  an  illegal  purpose,  to  interpose  and  require  its 
repayment  before  such  purpose  is  accomplished. 

Heath,  J.,  says  in  Tappenden  v.  Randall,  2  B.  &  P.  467  : 
"  Undoubtedly  there  may  be  cases  where  the  contract  may 
be  of  a  nature  too  grossly  immoral  for  the  Court  to  enter 
into  any  discussion  of  it;  as  where  one  man  has  paid 
money  by  way  of  hire  to  another  to  murder  a  third  per- 
son. But  where  nothing  of  that  kind  occurs  I  think  there 
ought  to  be  a  locus  pcenitentice,  and  that  a  party  should 
not  be  compelled  against  his  will  to  adhere  to  the  con- 
tract." 

We  need  not  be  astute  to  give  the  chance  for  further 
illegality  by  allowing  the  stake-holder  to  consummate  the 
contemplated  illegality  by  paying  over  the  money,  or  by 
appropriating  it  to  his  own  use. 

OSLER,  J.  A. : — 

The  judgment  should,  in  my  opinion,  be  affirmed. 
I  have  given  to  Mr.  Meredith's  forcible  argument,  and  to 
the  learned  Chancellor's  opinion,  the  attention  they  deserve, 
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Judgment.  J  f^g]  compelled  to  adhere  to  the  view  expressed  by  me 
OsLER,  after  much  consideration  in  Regina  v.  Dillon,  10  P.  E..  o52, 
namely,  that  the  scope  and  object  of  the  enactment  in 
question,  S.  C.  ch.  159,  sec.  9,  is  to  restrain  the  abuse  to 
which  gambling  and  betting  leads,  where  betting  houses  or 
places  for  recording  or  registering  bets  or  wagers,  or  selling 
pools,  are  kept,  in  which  money  may  be  staked  or  deposited 
in  advance  or  otherwise  by  all  comers,  or  in  which  other 
forms  of  gambling  upon  the  result  of  a  race  or  election  or 
other  event  are  facilitated,  such,  for  example,  as  Hawkins, 
■J.,  graphically  describes  in  Regina  v.  Cook,  13  Q.  B.  D.  at  p. 
382.  See  also,  per  Erie,  C.  J.,  in  Doggett  v.  Catterns,  17  C. 
B.  N.  S.  669.  Full  effect  is  given  to  the  Act  by  this  con- 
struction, which  will  reach  the  custodian  or  depositary  of 
moneys  so  received,  and  yet  leave  untouched  the  stake- 
holder or  depositary  of  a  casual  bet  as  not  being  within 
the  mischief  of  the  Act,  and  excluded  for  that  reason  by 
the  express  declaration  of  sub-section  2  of  section  9,  which 
enacts  that  nothing  in  that  section, —  which  therefore,  ex- 
pressl}^  excludes  the  operation  of  clause  (c)  of  the  first 
sub-section  —  shall  apply  to  bets  between  individuals, 
which  of  course,  may  be,  and  are  frequently  accompanied 
by  a  deposit  of  the  sum  wagered  in  the  hands  of  a  third 
party.  I  refer  to  Regina  v.  Preedy,  17  Cox  C.  C.  433 ; 
Hornshy  v.  Raggett,  ib.,  428,  and  Bond  y.  Plumb,*  [1893] 
W.  N.  190,  as  recent  decisions  under  the  Imperial  Betting 
Act  of  1853,  because,  though  they  do  not,  it  may  be, 
aid  much  in  the  construction  of  our  Act,  we  can  see  from 
a  comparison  of  the  two  Acts  and  the  discussions  which 
are  found  in  those  cases,  what  was  the  evil  which  both 
Acts  intended  to  strike  at. 

Even,  however,  if  it  be  made  illegal  by  the  Act  to  be- 
come, as  the  defendant  did,  the  depositary  of  a  casual  bet, 
I  think  the  cases  shew  that  the  plaintiff,  the  depositor,  is  en- 
titled to  recover  back  his  stake,  it  not  having  been  paid  over 
and  that  the  maxim  melior  est  conditio  possidentis  will 
not  enable  the  defendant  to  retain  the  money.  This  point 
was  taken  in  Hodson  v.  Terrill,  1  C.  &  M.  797,  and 

*  Now  reported,  [1894]  1  Oh.  169.— Rep. 
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overruled.     Bayley,  B.,  says  :  "  It  was  suggested  in  ar-  Judgmen 

gument  that   if  the  stake  was  illegal  the  deposit  was  Oslkr, 

equally  illegal,  and  that  the  maxim  applied.    In  Hastelow 

V.  Jackson,  8  B.  &  0.  221,  the  wager  was  clearly  illegal, 

the  subject  of  it  being  a  boxing  match,  and  yet  there  it 

was  held  that  the  plaintiff  was  entitled  to  recover  from 

the  stake-holder  who  had  paid  over  the  money  after 

notice,  his  own  stake,  as  money  had  and  received  to  his 

use.    That  shews  that  the  right  of  the  party  making  the 

deposit,  to  recover  back  the  money,  was  not  taken  away 

by  reason  of  the  illegality." 

I  further  refer  foi'  the  principle  to  Barclay  v.  Pear- 
son, [1893]  2  Ch.  154,  168,  169,  and  the  cases  there 
cited,  and  to  Varney  v.  Hickman,  5  C.  B.  271 ;  Hamyden 
V.  Walsh,  1  Q.  B.  D.  at  p.  194;  Martin  \.  Eewson,  10 
Exch.  737  ;  Allen  v.  Hearn,  1  T.  R  56 ;  Taylor  v.  Lenday, 
9  East  49 ;  Bone  v.  Ekless,  5  H.  &  N.  925  ;  Kearley  v. 
Thomson,  24  Q.  B.  D.  742. 

Maclennan,  J.  A. : — 

The  only  difficulty  in  this  appeal  appears  to  me  to  be 
the  construction  of  the  Act  for  the  repression  of  betting 
and  pool  selling,  40  Vic.  ch.  31.  sees.  1  and  2  ;  R.  S.  C.  ch. 
159,  sec.  9.  In  Regina  v.  Billon,  10  P.  R.  352,  my  brother 
Osier  had  occasion  to  put  a  construction  upon  these 
sections,  and  upon  the  best  consideration  I  have  been 
able  to  give  to  the  question,  I  think  that  he  was  right. 

It  is  evident  that  what  is  struck  at  is  the  business  of 
betting  and  pool  selling.  The  matters  which  are  made 
illegal,  are  all  comprised  in  one  section,  and  the  whole  sec- 
tion must  be  read  together.  The  first  two  sub-sections 
strike  those  who  use  or  allow  their  premises  to  be  used,  or 
who  keep,  exhibit,  or  employ  on  their  premises  any  device 
or  apparatus,  for  the  purpose  of  recording  or  registering 
any  bet  or  selling  any  pool.  The  places  and  devices  and 
apparatus  having  been  dealt  with,  the  thing  itself,  which 
is  practised  at  these  places,  and  with  these  devices  and 
apparatus,  is  then  struck  at  by  sub-section  4. 
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Judgment.  3q  f^^.^  J  think  it  is  clear  that  it  is  the  business  of  doing 
Maclennan,  these  things  which  is  being  dealt  with.  Then  comes  sub- 
J.A.  section  3,  which  forbids  the  becoming  custodian  or  deposi- 
tary of  any  money,  etc.,  and  to  my  mind  the  inference  is 
very  strong,  that  this  also  means  where  it  is  done  as  a  mat- 
ter of  business  ;  and  that  it  is  the  professional  stake-holder 
who  is  intended.  I  do  not  know  exactly  what  pool  selling- 
is  ;  I  do  not  find  it  defined  any  where,  but  the  first  sec- 
tion of  the  Imperial  Act,  16  &  17  Vic.  ch.  119,  describes 
pretty  clearly  the  kind  of  business  which  was  there  sought 
to  be  suppressed,  and  further  light  is  thrown  upon  it  by 
Mr.  Justice  Hawkins,  in  Regina  v.  Preedy,  17  Cox  C.  C. 
433.  I  understand,|then  that  there  are,  or  were,  when 
this  Act  was  passed,  persons  who  kept  houses  or 
rooms  for  recording  and  registering  bets  and  selling  pools, 
and  who  kept  and  exhibited  on  their  premises  certain 
devices  or  apparatus  for  registering  bets  and  selling  pools ; 
and  as  incidental  to  this  recording  and  registering,  and 
pool  selling,  were  prepared  to  receive,  and  it  was  part  of 
their  business  to  receive,  stakes  from  any  person  who  re- 
sorted to  their  places  of  business,  and  wagered  on  the  result 
of  races  and  other  things.  In  such  cases  the  person  de- 
positing his  stake  was  not  betting  with  any  other  known 
individual ;  he  was  staking  his  money  on  a  chance,  what- 
ever it  might  be.  There  was  no  stake  deposited  by  any 
one  else  as  against  him.  The  only  person  he  knew  in  the 
transaction  was  the  professional  stake-holder.  Reading 
section  2  by  itself,  I  should  have  thought  that  is  the  kind 
of  deposit  or  stake,  the  receipt  of  which  was  intended  to 
be  made  criminal.  It  is  noticeable  that  such  is  clearly  the 
effect  of  the  corresponding  section  (4)  of  the  Imperial 
Act.  But  when  the  exception  contained  in  section  3  is 
considered,  I  think  all  doubt  is  removed.  The  Act  is  not 
to  extend  to  "  bets  between  individuals."  It  is  not  bets 
where  there  is  no  stake  deposited,  which  it  would  be  easy 
and  obvious  for  the  sake  of  clearness  to  say,  if  that  was 
meant ;  but  all  bets  between  individuals.  That  is,  when- 
ever two  individuals  make  a  bet  with  each  other,  that 
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case  is  excepted.    It  is  no  less  a  bet  between  individuals,  Judgmeiit. 
that  they  have  deposited  stakes  with  a  third  person,  and  I  Maclennai?, 
<jannot  see  how  we  can  confine  the  exception  to  bets  where 
there  is  no  stake-holder. 

Then  the  statute  being  out  of  the  way,  the  bet  was 
merely  illegal,  being  upon  the  result  of  an  election  of  a 
member  of  the  House  of  Commons.  The  plaintiff  deman- 
■ded  the  return  of  his  stake  before  it  was  paid  over,  and 
the  authorities  are  clear  that  having  done  so,  he  has  a 
right  to  recover  it  back  from  the  defendant. 

The  appeal  must,  therefore,  be  dismissed. 

Boyd,  C.  :— 

Internal  evidence  would  seem  to  shew  that  the  Canadian 
Act,  40  Vic.  ch.  31,  entitled  "  kn  Act  for  the  repression  of 
Betting  and  Pool  Selling,"  was  suggested  by  the  somewhat 
analogous  Imperial  Statute  16  &  17  Vic.  ch.  119.  But  the 
decisions  on  the  earlier  Act  cannot  guide  us  to  the  con- 
struction of  the  Dominion  Statute,  though  they  afford 
valuable  light  to  assist  in  its  elucidation.  The  scope  of 
the  two  Acts  is  different :  the  British  Act  was  intended  to 
put  down  betting  houses,  and  to  suppress  the  operations  of 
the  persons  who  keep  what  may  be  described  as  banks  for 
the  purpose  of  inducing  other  persons  to  come  and  bet 
with  them  (per  A.  L.  Smith,  J.,  in  Hornsby  v.  Raggett, 
[1892]  1  Q.  B.  24).  See,  also,  Regina  v.  Cooh,  13  Q.  B.  D. 
■377. 

Again,  commenting  on  the  Act  in  Regina  v.  Preedy,  17 
•Cox  C.C.  433,  at  p.  441,  Hawkins,  J.,  says  :  "It  was  certainly 
jiot  the  intention  of  the  legislature  to  make  all  betting  ille- 
gal, and  it  is  just  as  lawful  now  as  ever  it  was  for  persons  to 
bet  together  casually  at  any  place,  and  as  often  as,  and  to 
any  extent,  they  please.  The  mischief  that  the  Act  was 
pointed  at  was,  as  expressed  by  Erie,  C.  J.,  in  Doggett  v. 
Gatterns,  17  C.  B.  N.  S.  669,  the  habit  of  using  a 
particular  place  by  persons  skilled  in  gambling  and 
betting  for  the  purpose  of  luring  the  ignorant  and  im- 
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Judgment,  prudent  to  the  ruinous  courses  to  which  the  vice  of 
BoYi),  C.  gambling  too  frequently  leads,  and  for  the  purpose 
of  checking  that  habit  it  was  forbidden  to  any  person  ta 
use  any  place  for  the  purpose  of  systematically  carrying  on 
a  business  of  betting  with,  or  receiving  deposits  in  bets 
from,  persons  resorting  thereto.  *  *  It  would  seem  from 
the  preamble  that  the  legislation  was  directed  to  that  kind 
of  gambling  which  for  the  sake  of  brevity  I  will  call 
receiving  money  by  way  of  deposit  in  bets."  Now,  the 
Canadian  Statute,  R.  S.  C.  ch.  159,  sec.  9,  presents  a  remark- 
able variation  in  respect  to  the  custodians  of  wagers — not 
restricting  to  any  locality  as  in  the  English  analogue,  but 
a  general  provision  that  "  Every  one  who  *  *  becomes 
the  custodian  or  depositary  of  any  money,  property,  or 
valuable  thing,  staked,  wagered,  or  pledged,  *  *  upon 
the  result  of  any  political  or  municipal  election,  *  *  is 
guilty  of  a  misdemeanour."  To  me  that  appears  to  be  an 
explicit  provision  in  prohibition  of  that  particular  form  of 
gaming  in  which  money  is  placed  in  the  hands  of  a  custodian 
(or  stake-holder)  to  be  paid  over  upon  the  result  of  a  public 
election.  That  clear  provision  is  not  nullified  by  the 
excluding  clause  which  follows  that  nothing  in  the  section 
shall  apply  to  the  custodian  of  money  to  be  paid  to  the 
winner  of  any  lawful  race,  sport,  game,  etc.,  or  "  to  bets 
between  individuals."  I  read  the  last  words  as  expressing 
what  is  said  by  Hawkins,  J.,  that  all  betting  between 
individuals  is  not  prohibited  ;  but  where  the  bet  is  prose- 
cuted by  the  deposit  of  stakes  in  the  hands  of  a  third  per- 
son, then  the  Act  is  intended  to  repress  that  method  of 
betting,  because  it  says  so. 

The  bet  in  this  case  was  within  the  express  language 
and  mischief  of  the  Act,  and  the  plaintiff  in  his  state- 
ment of  claim  sets  forth  the  whole  transaction  so  as  to 
expose  its  illegality  as  a  violation  of  the  statute.  The 
transaction  is  made  a  misdemeanour  as  to  the  recipient  of 
the  moneys  deposited,  and  by  K  S.  C.  ch.  145,  sec  7,  it  is 
also  a  misdemeanour  as  to  the  person  making  such  deposit. 
That  being  so  these  parties  are  either  in  pari  delicto  or 
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the  plaintiff  is  particeps  criminis,  and  in  either  view  dis-  Judgment, 
entitled  fco  sue  for  the  money  so  deposited.  The  transac-  boyd,  C. 
tion  is  taken  out  of  the  region  of  mere  illegality  and  is 
made  one  of  positive  prohibition  as  a  criminal  thing.  The 
cases,  therefore,  of  illegal  wagers  are  not  pertinent  wherein 
the  locus  poenitenticB  is  permitted  while  yet  the  money  is 
in  the  hands  of  the  stake-holder.  Another  class  of  autho- 
rities prevails,  such  as  those  referred  to  in  Tappendeii  v. 
Randall,  2  B.  &  P.  467,  the  principle  of  which  is  thus 
given  by  Lord  Mansfield  :  "  If  the  act  is  itself  criminal  or 
a  violation  of  the  general  laws  of  public  policy,  then  the 
party  paying  shall  not  have  his  action,  for  when  both 
parties  are  equally  criminal  against  such  general  laws  the 
rule  is  potior  est  conditio  defendentis^' :  Smith  v.  Bromley^ 
Doug.  697  (n.).  See  also  McKinnell  v.  Eohinson,  3  M. 
&W.  434. 

For  these  reasons,  shortly  expressed,  I  would  reverse  the 
judgment  and  dismiss  the  action  of  the  plaintiff  with  such 
costs  as  would  be  taxable  as  upon  a  demurrer. 

Appeal  dismissed  with  costs, 
Boyd,  C,  dissenting. 
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In  re  The  Hess  Manufacturing  Company. 
Sloan's  Case. 

Company—  Promotf:r--Trmt — Sale  of  Land — Stock — Contributory — 
Winding  Up. 

To  make  an  alleged  promoter  of  a  company  liable  for  the  amount  of  paid 
up  shares  allotted  to  him  in  consideration  of  the  transfer  by  him  to  the 
company  of  property  standing  in  his  name,  it  must  be  shewn  that  at  the 
time  of  its  acquisition  by  him  he  stood  in  such  a  relation  to  the  intended 
company  that  he  could  not  claim  to  have  bought  the  property  for  him- 
self, and,  therefore,  that  there  was  no  consideration  for  the  allotment ; 
and  the  Court  [Hagakty,  O.J,  O.,  dissenting],  having  on  the  evidence 
come  to  the  conclusion  that  this  was  not  shewn,  reversed  the  judgment 
of  Meredith,  J.,  23  O.  R.  182. 

Statement.  This  was  an  appeal  by  Dr.  Sloan  from  the  j  udgment  of 
Meredith,  J.,  reported  23  O.  R.  182,  and  was  argued  before 
Hagarty,  C.  J.  O.,  Osler,  and  Maclennan,  JJ.A.,  and 
Ferguson,  J.,  on  the  4th  and  5th  of  October,  1893. 

Moss  Q.  C,  and  J.  Haverson,  for  the  appellant. 

/.  F.  Hellmxdh,  and  W.  E.  Raney,  for  the  respondent. 

The  decision  turned  mainly  upon  the  facts,  which  are 
stated  sufficiently  in  the  report  below,  and  in  the  judg- 
ments in  this  Court,  and  the  cases  cited  are  also  there 
referred  to. 

There  was  a  cross-appeal  by  the  liquidator  as  to  certain 
shares  transferred  by  Dr.  Sloan  before  the  winding  up 
proceedings. 

January  8th,  1894.    OsLER,  J.  A.  : — 

The  appellant  has  been  held  to  be  a  contributory  in 
respect  of  126  shares  of  the  capital  stock  of  the  company  ; 
first  by  the  Master  in  Ordinary,  and  afterwards  by  Mei-e- 
dith,  J.,  on  appeal  from  the  report.  His  case  is  that  he 
holds  these  shares  as  paid  up  shares,  constituting  part  of 
the  consideration  received  by  him  for  the  factory  site 
sold  to  the  company,  while  the  contention  of  the  liquidator 
is  that  he  holds  them  as  such  without  consideration,  the 
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property  being  really  the  company's  own  property  acquired  Judgment, 
foi*  the  purpose  of  being  transferred  to  them,  and  that  the  Osube, 
-appellant  was  a  mere  trustee  of  it  for  them,  subject  to  re- 
payment  of  his  own  advances  in  respect  of  it,  wliicli 
advances,  less  the  sum  of  $300,  were  in  fact  received  by 
the  appellant  out  of  the  proceeds  of  a  mortgage  which  he 
made  upon  the  property. 

It  is  necessary  to  get  a  clear  view  of  the  principal  facts 
and  dates  in  order  to  arrive  at  a  proper  conclusion  as  to 
the  position  of  the  appellant.  It  is  little  to  the  purpose  to 
say  that  he  was  a  promoter  of  the  company,  for,  as  has 
been  more  than  once  pointed  out,  that  is  an  ambiguous 
term,  and  calculated  to  mislead,  and  it  is  necessary  to 
ascertain  in  each  case  what  the  so  called  promoter  did 
before  his  legal  liabilities  can  be  accurately  ascertained. 
In  every  case  it  is  better  to  look  at  the  facts,  and  ascertain 
and  describe  them  as  they  are  :  Lydney  and  Wigpool  Iron 
Ore  Co.  V.  Bird,  33  Ch.  D.  85.  In  a  case  like  the 
present  the  liquidator  must  make  out  that  at  the  time  the 
purchase  was  made  the  appellant  stood  in  such  a  position 
that  he  could  not  claim  to  have  bought  the  property  for 
himself  ;  in  other  words,  that  he  was  not  in  a  position  to 
«ell  it  to  the  company  when  afterwards  formed,  because 
tl^at  company  came  into  existence  with  the  right  to  say  that 
the  purchase  was  made  by  the  appellant  for  it,  and  not  for 
himself.  This,  it  appears  to  me,  must  generally  be  a  task  of 
«ome  difficulty,  at  all  events  where  the  property  has  not  been 
-expressly  purchased  for  the  purpose  of  being  transferred  to 
the  intended  company,  or  where  it  is  not  made  to  appear 
that  at  or  before  the  time  when  the  purchase  was  made 
the  purchaser  has  invited  the  public  to  come  in  and  join 
the  prospective  compan}^  The  purchaser  who  buys  in  his 
own  name,  and  expends  his  own  money  and  means,  as  this 
appellant  did,  in  acquiring  the  property,  must  be  clearly 
shewn  to  have  acted  in  a  fiduciary  relationship  to  the  com- 
pany,— to  use  that  expression — before  he  can  be  held  to 
have  lost  the  right  to  deal  with  the  property  as  his  own. 
He  may  not  have  intended  to  retain  it,  or  to  work  it  himself, 
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Judgment,  qj,  j^^y  [jave  contemplated  forming  a  company  to  buy  it 
OsLER,  from  him,  but  this  does  not  make  him  a  "  promoter,"  no 
matter  how  soon  after  the  purchase  the  company  is  formed, 
in  the  sense  of  being  trustee  for,  or  as  standing  in  a 
fiduciary  position  towards  the  company  :  Ladywell  Mining 
Go.  V.  Brookes,  35  Ch.  D.  400  ;  Governs  Case,  1  Ch.  D.  182  ; 
Erlanger  v.  New  Sombrero  Phosphate  Go.,  3  App.  Cas.  1218, 
at  pp.  1234,  1235,  per  Lord  Cairns. 

In  this  case  we  find  that  some  persons  named  Hess,  who 
had  failed  in  business,  were  anxious  to  make  a  new  start, 
but  having  no  means  of  their  own  w^ere  unable  to  do  so  in 
their  own  names.  In  casting  about  for  the  best  way  to 
get  a  site  on  which  to  build  a  factory  they  found  it  neces- 
sary to  invoke  the  aid  of  the  name  and  means  of  the  appel- 
lant, who  was  the  father-in-law  of  E.  G.  Hess.  Hess  had 
ascertained  that  if  a  factory  could  be  built  thereon,  a  piece 
of  ground  could  be  obtained  in  the  town  of  West  Toronto 
Junction  practically  for  nothing,  and  the  appellant,  who  had 
no  intention  of  erecting  or  working  a  factory,  was,  with 
some  reluctance,  persuaded  by  Hess  to  allow  his  name  to  be 
used  in  acquiring  the  land,  and  also  to  advance  the  neces- 
sary funds,  or  most  of  them,  for  building  the  factory,  on 
the  assurance  that  a  joint  stock  company  could  be  formed 
to  take  it  over  if  it  was  satisfactory  when  built.  All  the 
arrangements  for  acquiring  the  land  were  made  by  Hess, 
who  seems  to  have  had  a  power  of  attorney  from  the 
appellant  to  act  as  his  agent,  and  Hess  settled  the  terms  of 
the  agreement,  merely  sending  it  forward  to  the  appellant 
for  his  signature. 

The  agreement  bears  date  the  23rd  of  September,  and 
thereby  it  was  agreed  between  him  and  the  vendors 
that  the  land  should  be  conveyed  to  him  in  fee  simple  if  a 
factory  was  built  thereon  in  seven  months  from  date,  and 
in  default  for  ^3,000  cash. 

The  date  of  the  actual  conveyance  is  not  shewn,  but  it 
was  probably  some  months  later. 

About  a  week  after  the  contract,  viz.,  on  the  30th  Sep- 
tember, 1889,  notice  of  an  application  for  a  charter  for  the 
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company  was  prepared  and  published,  and  the  subscribers  Judgment, 
for  stock  Avere  therein  stated  to  be  the  appellant,  to  the  ex-  Osler, 
tent  of  $7,500,  and  four  others,  two  of  them  being  the  wives 
of  the  Hesses,  and  the  appellant  was  named  as  one  of  the 
first  directors.  The  building  of  the  factory  was  proceeded 
with  under  the  superintendence  of  the  Hesses,  who  devoted 
their  own  time  and  labour  to  the  purpose,  E.  G.  Hess 
drawing  upon  the  appellant  from  time  to  time  for,  or  other- 
wise procuring  from  him,  the  necessary  funds,  and  they 
also  procured  further  moneys  to  a  considerable  amount 
through  their  female  relatives,  who  were  also  shareholders 
in  the  company.  The  company's  charter  was  issued  on 
'the  27th  November,  1889,  while  the  factory  was  in  course 
of  erection,  and  a  fact  may  be  noticed  which  certainly 
coincides  with  what  appears  to  have  been  the  intention  of 
the  parties  when  the  agreement  was  signed,  viz.,  that  on 
14th  October,  1889,  Hess  addressed  a  letter  in  the  name  of 
Dr.  Sloan,  the  appellant,  "  agent  for  the  Hess  Manufactur- 
ing Company  of  West  Toronto  Junction,  Limited,"  to  the 
town  clerk,  requesting  that  "  as  we  intend  to  commence 
operations  immediately,"  a  hydrant  might  be  placed  in  a 
"  suitable  place  on  our  property." 

Dr.  Sloan  remained  one  of  the  charter  directors  until  the 
month  of  January,  1890,  and  at  a  meeting  held  on  the 
27th  of  that  month,  when  a  new  board  of  directors  was 
appointed,  an  agreement  was  made  between  him  and  the 
company  for  the  sale  by  him  to  the  company  of  the  land 
and  buildings  for  $25,000,  payable  as  follows  :  the  company 
to  assume  the  mortgage  of  $7,000  on  the  land,  and  to  issue 
to  Sloan  $18,000  of  paid  up  capital  stock  of  the  company, 
the  subscription  of  $7,500  by  him  to  be  included  therein. 

A  resolution  was  passed  accepting  these  terms,  in  the 
terms  of  which  a  by-law  was  subsequently  passed,  and 
$18,000  of  paid  up  stock  entered  in  the  books  to  the  credit 
of  the  appellant. 

Some  time  after  the  passage  of  the  above  resolution  a 
prospectus  was  prepared,  dated  15th  March,  1890,  inviting 
subscriptions  to  preference  stock,  and  stating,  inte7^  alia, 
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Judgment,  that  the  company  had  erected  the  hnilding  described  therein 
OsLKR,  at  a  total  cost,  incJndinty  land  vaUie,  of  $25,000.  The  finan- 
cial  statement  appended  places  the  assets  in  land  and 
buildings,  at  cost,  $25,000  ;  machinery,  $5,000  =  $30,000; 
and  the  liabilities  :  mortgage  on  land  and  buildings,  $7,000  ; 
460  paid  up  shares,  $23,000  ;  total,  $30,000. 

For  the  statement  in  the  prospectus  that  "  the  company 
had  erected  "  the  buildings  I  apprehend  that  the  appellant,, 
then  no  longer  a  director,  and  having  agreed  to  sell  the 
land  to  the  company,  could  hardly  be  treated  as  respon- 
sible. 

Upon  the  fullest  consideration  of  the  evidence  I  am  of 
opinion,  with  all  respect  to  the  Court  below,  that  the 
character  of  promoter  has  been  improperly  fastened  upon 
the  appellant  at  a  time  when  it  did  not  in  fact  belong 
to  him.  Sufficient  attention  has  not  been  paid  to  this 
point,  and  the  result  is  that  the  appellant,  who  may  pro- 
perly enough  be  said  to  have  become  a  promoter  of  the 
company  subsequently  to  the  date  of  the  agreement  under 
which  he  acquired  the  land  upon  which  the  factory  was 
built,  has  been  visited  wdth  consequences  which  ought  only 
to  have  followed  if  it  had  been  proved  that  he  was  a  pro- 
moter at  the  date  of  that  agreement. 

The  case  is  not  that  of  a  promoter  or  director,  or  other 
person  standing  in  a  fiduciary  relation  to  the  company 
secretly  selling  to  them  his  ow^n  property,  and  concealing 
.  from  them  facts  connected  with  it  which  might  influence 
them  in  deciding  upon  the  reasonableness  of  acquiring  it. 
It  is  simply  a  case  in  which  the  company  say  to  their  share- 
holder :  "  The  property  you  have  applied  in  paying  for  your 
shares  was  not  yours  but  ours."  I  fail,  I  confess,  to  see  how 
it  can  be  said  that  when  this  company  was  created  it  was- 
injustice  or  equity  the  owner  of  the  property,  and  entitled 
to  call  for  a  conveyance  of  it  to  them,  for  that  is  what  their 
present  contention  comes  to.  It  appears  to  me,  on  the 
contrary,  that  the  appellant's  true  position  is  more  properly 
described  in  the  language  of  Lord  Cairns,  when  speaking 
of  that  of  Erlanger  and  his  associates  in  Erlamger  v.  New 
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Sombrero  Phosphate  Co.,  3  App.  Cas.  1218,  at  p.  1235.  Judgment. 
"  The  syndicate,"  he  says,  "  in  entering  into  this  con-  Osler, 
tract  acted  on  behalf  of  themselves  alone,  and  did  not  at 
that  time  act  in,  or  occupy,  any  fiduciary  position  what- 
ever. It  may  well  be  that  the  prevailing  idea  in  their 
mind  was,  not  to  retain  or  work  the  island,  but  to  sell  it 
again  at  an  increase  of  price,  and  very  possibly,  to  promote 
or  get  up  a  company  to  purchase  the  island  from  them  ;  but 
they  were,  as  it  seems  to  me,  perfectly  free  to  do  with  the 
island  whatever  they  liked  ;  to  use  it  as  they  liked,  and  to 
sell  it  how,  and  to  whom,  and  for  what  price  they  liked." 

And  in  Govers  Case,  1  Ch.  D.  182,  James,  L.  J.,  says,  (at 
p.  188):  "  No  impropriety  in  the  contract" — he  is  alluding  to 
the  possibility  of  the  contract  by  which  the  property  after- 
wards sold  to  the  company  was  acquired  containing  stipu- 
lations wrongful  or  injurious  to  the  company — "  can  make 
it  the  contract  of  the  company,  or  the  contract  of  a  pro- 
moter, trustee,  or  director  of  a  company,  when  at  the  date 
of  the  contract  there  was  no  company,  no  promoter,  no 
trustee,  no  director.  The  character  of  the  contract  cannot 
operate  as  a  transformation  of  the  contracting  parties." 

These  two  cases,  and  Lady  well  Mining  Co.  v.  Brookes, 
35  Ch.  D.  400,  already  noticed,  are,  it  appears  to  me,  strong 
authorities  against  the  contention  of  the  liquidator  here  ; 
and  I  refer  also  to  In  re  Ambrose  Lake  Tin  Blhiing  (7o., 
14  Ch.  D.  390  ;  re  British  Seamless  Paper  Box  Co.,  17 
Ch.  D.  467. 

There  may  have  been,  perhaps  it  may  even  be  said  that 
there  was,  an  intention  on  the  part  of  the  appellant  that 
the  property  should  be  conveyed  to  a  company  when 
formed.  But  this  is  not  enough  to  fix  him  with  the 
character  of  a  promoter,  or  to  place  him  in  the  position  of 
one  holding  a  fiduciary  relationship  in  respect  of  such  pro- 
perty. 

It  may  be  that  the  Hesses  and  their  wives  would  be 
entitled  as  against  the  appellant  to  say  that  they  had  some 
interest  in}the  property,  the  husbands  having  expended 
their  time  and  labour,  and  the  wives  their  money  upon  it. 
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Judgment,  "b^^^  I  do  not  see  that  this  advances  the  position  of  the 
OsLER,  company,  or  answers  in  the  negative  the  question  whether 
the  property  was  the  appellant's  property  to  sell.  He  may 
not  at  first  have  thought  of  selling.  It  may  "have  been  in 
his  mind  merely  to  make  a  present  of  the  property  to  his 
relations,  less  his  advances,  but  if  it  was  his,  why  is  the  law 
to  take  it  from  him  because  he  has  changed  his  mind  ? 

I  would,  therefore,  allow  the  appeal,  and  dismiss  the 
cross-appeal — the  latter  in  any  case,  as  it  appears  to  be 
utterly  without  foundation. 

Maclennan,  J.  A. : — 

The  question  on  which  the  appeal  turns  is,  whether 
when  he  made  his  contract  for  the  purchase  of  the  build- 
ing for  the  factory  site  from  the  McCormacks  and  Boon, 
on  the  23rd  of  September,  1889,  the  appellant  w^as  acting 
as  agent  or  trustee  for  the  company,  which  afterwards 
came  into  existence  by  charter  dated  the  27th  of  Novembei*. 
If  he  was  not,  I  think  there  is  no  other  ground  on  which 
the  judgment  can  be  supported. 

Both  the  learned  Master  and  my  brother  Meredith  rest 
their  judgments  upon  this,  that  when  the  appellant  entered 
into  the  contract  for  the  purchase  of  the  property,  he  was 
an  agent  and  trustee  for  the  company  then  intended  to  be 
formed.  The  ground  of  agency  is  readily  disposed  of. 
The  contract  was  on  the  23rd  of  September,  and  the  com- 
pany had  no  existence  until  the  27th  of  November.  Mi*. 
Justice  Lindley,  in  his  book  on  Companies,  5th  ed.,p.  176, 
states,  as  I  think  correctly,  the  result  of  the  decisions  in 
such  cases  as  follows :  "  A  contract  entered  into  or  an  act 
done  before  a  company  is  formed  cannot  be  ratified  by  it 
in  the  proper  sense  of  that  expression.  Ratification  is  a 
technical  word  and  presupposes  the  existence  :  (1)  of  a 
principal ;  (2)  of  an  agent,  and  (3)  of  some  act  done  by  the 
agent  for  and  on  behalf  of  the  principal  but  without  his 
authority.  Where  there  is  no  principal  there  can  be  no 
agent  and  no  act  done  by  him  for  his  principal,  and  con- 
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sequently  there  can  be  no  ratification — i.  e.  approval  by  Judgment, 
him  of  something  previously  done  for  him.  A  company,  Maclennan, 
therefore,  cannot,  properly  speaking,  ^ratify  what  its  pro-  ^• 
moters  have  done  before  its  formation.  But  a  company 
may  after  its  formation  become  bound  to  do  what  others 
have  undertaken  it  shall  do  when  formed.  It  may  become 
so  bound  by  its  charter  or  act  of  incorporation,  or  by  a 
valid  contract  entered  into  b}^  itself  after  its  formation." 
Some  of  the  cases  on  which  this  statement  of  the  law  de- 
pends are  the  following :  Kelner  v.  Baxter,  L.  R.  2  C.  P. 
174,  185  ;  Scott  v.  Lord  Ebury,  ih.,  255,  267  ;  Melhado  v. 
Porto  Alegre,  etc.  R.  W.  Co.,  L.  E.  9  C.  P.  503  ;  In  re  Em- 
press Engineering  Co.,  16  Ch.  D.  125  ;  and  In  re  Northum- 
berland Avenue  Hotel  Co.,  33  Ch.  D.  16.  In  the  present 
case,  there  was  nothing  in  the  charter,  nor  any  subsequent 
contract  entered  into  with  the  company,  to  take  it  out  of 
the  rule,  and  if  the  appellant  had  ever  so  much  professed 
or  declared  himself  to  be  acting  as  agent  for  the  company 
in  making  the  purchase,  it  would  have  amounted  to 
nothing,  and  the  company  could  not  have  bound  him  or 
themselves  or  the  persons  from  whom  he  bought  by  any 
act  of  ratification. 

But  then,  it  is  said,  that  the  appellant  was  a  promoter  of 
the  company,  and  therefore  a  trustee.  No  doubt,  he  was  a 
promoter,  but  when  did  he  become  one  ?  Not  till  the  30th 
of  September,  a  week  after  he  had  bought  the  property. 
On  that  day  he  became  a  party  to  an  advertisement  in 
the  Gazette  of  an  intended  application  for  a  charter,  but 
neither  in  the  advertisement  nor  in  the  petition,  dated  on 
the  22nd  November,  nor  in  the  charter  itself,  is  there  any 
reference  to  this  property.  The  charter  applied  for  and  ob- 
tained, was  merely  a  charter  for  a  company,  with  power  to 
manufacture  and  sell  all  kinds  of  furniture,  nor  does  the 
contract  contain  any  reference  to  the  company,  so  that  in 
no  sense  can  it  be  regarded  as  an  act  of  promotion. 
The  conclusion  is,  therefore,  in  my  judgment,  clear,  that 
when  the  property  was  bought,  the  appellant  was  not  a 
promoter,  and  that  no  inference  of  a  trust  for  the  com- 
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Judgment,  paiiy  in  respect  of  the  property  can  properly  be  drawn 
Macliln'nan,  from  that  relation.  If  the  charter  had  expressed  that  the 
company  was  formed  for  the  purpose  of  taking  over  the 
property,  or  if  the  contract  had  expressed  that  it  was 
bought  for  or  in  trust  for  the  company,  something  might 
be  said  in  favour  of  the  contentions  of  the  respondent ; 
but  there  was  nothing  of  that  kind  either  in  the  charter  or 
in  the  contract,  and  the  contract  is,  in  form  and  substance, 
in  the  name  and  for  the  benetit  and  on  the  responsibility 
of  the  appellant  alone. 

What  is  sought  to  be  made  out  here  is  a  trust  of  property. 
Now,  I  do  not  undei'stand  the  law  on  that  subject  to  be 
different  in  the  case  of  a  company  from  what  it  is  in  other 
cases,  or  that  such  a  trust  can  be  established  against  the 
promoter  of  a  company  in  any  different  way  from  what  is 
required  in  the  case  of  private  persons.  The  suggestion  is, 
that  because  the  appellant  was  a  promoter  of  the  company 
at  or  shortly  after  the  time  when  he  bought  the  property, 
he  stood  in  a  fiduciary  relation  to  the  company,  and,  there- 
fore, became  a  trustee  of  the  property  in  question  for  them. 
But  a  person  who  is  an  undoubted  trustee  for  another 
may  still  buy  property  which  is  unconnected  with  the 
existing  trust,  in  his  own  name,  with  his  ow^n  money,  and 
for  his  own  benefit,  and  it  requires  the  same  evidence  to 
make  him  a  trustee  of  such  property  as  if  he  were  no  trus- 
tee at  all.  Therefore,  I  think,  that  the  mere  fact  that  the 
appellant  became,  and  was  at,  or  soon  after,  the  time  he 
bought  this  property,  a  promoter  of  the  company,  is  wholly 
insufficient  to  fix  him  as  a  trustee  for  the  company  in 
making  the  purchase,  either  at  the  time  when  he  made  it 
or  afterwards. 

Then  is  there  anything  else  in  the  case  to  fasten  a  trust 
upon  this  property  in  the  hands  of  the  appellant  in  favour 
of  the  company  at  any  time  ?  I  have  read  the  evidence 
very  carefully  several  times,  and  I  am  unable  to  find  any- 
thing which,  upon  any  recognized  principle  of  law  or 
equity,  is  sufficient  for  that  purpose.  The  most  that  can 
be  said  is  that  there  was  from  the  beginning  a  general  in- 
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teution  in  the  minds  of  the  appellant,  and  the  Hesses,  Ju^V^^^i^t. 
to  form  a  company  for  the  purpose  of  taking  over  the  MAaLJiNNA>v 
property  with  the  factory  which  was  to  be  erected  thereon, 
but  the  transfer  of  the  property,  and  the  terms  on  which 
it  might  be  made,  w^ere  to  be  matter  of  future  considera- 
tion and  ari-angement,  in  respect  of  which  thei'e  was  no 
legal  or  equitable  obligation  either  on  the  part  of  the  com- 
pany or  on  the  part  of  the  appellant  or  his  friends,  I 
think  it  is  entirely  out  of  the  question  to  say  that  a  mere 
intention,  existing  only  in  the  minds  of  the  appellant  and 
his  friends,  were  it  ever  so  clear  and  strong,  would  make 
the  appellant  a  trustee  for  the  company  in  respect  of  this 
property.  I  know  of  no  principle  relating  to  contracts 
or  trusts  on  which  to  rest  such  a  proposition. 

I  think,  therefore,  the  property  belonged  to  Dr.  Sloan,  at 
the  time  of  "the  purchase  by  him,  free  from  any  trust  for 
the  company  and  that  it  continued  to  be  his  until  the  27th 
of  January,  subject  to  the  mortgage  which  he  had  made 
for  $7,000.  Besides  havino-  made  this  mortpage,  he  was  also, 
perhaps,  a  debtor  to  the  other  parties  for  the  money  and 
services  which  they  had  contributed  to  the  building  of  the 
factory.  But  we  are  not  now  concerned  with  that.  It  was 
a  matter  between  themselves,  and  they  all  seem  to  have 
looked  for  reimbursement  out  of  the  proceeds  of  the  sale. 
This  was  the  state  of  things  when  the  transaction  of  the 
27th  of  January  occurred,  by  means  of  which  the  compan}' 
acquired  the  property.  The  resolution  of  the  shareholders 
wdiich  was  adopted  on  that  day  was  afterwards  carried  into 
effect  by  conveyance,  and  the  issue  of  the  shares  to  the 
appellant  as  paid  up  shares.  If  the  property  was  Dr. 
Sloan's,  and  if  the  company  bought  it,  they  cannot  re- 
tain it  and  repudiate  the  consideration  which  they  gave 
for  it.  If  they  keep  the  property,  then  Dr.  Sloan  must 
also  be  allowed  to  keep  the  shares  as  paid  up  shares,  unless 
it  was  illegal  to  pay  for  property  in  paid  up  shares,  which 
has  not  been  contended.  The  whole  ground  of  the  action 
was  that  the  company  had  bought  its  own  property  from  Dr- 
Sloan,  and  that,  therefore,  there  was  no  consideration  for  the 
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Judgment,  purchase  except  the  assumption  of  the  mortgage.  Instead 
Maclennan,  of  that,  it  was  a  sale  by  a  promoter,  to  the  company  which 
^-  he  had  been  concerned  in  forming,  of  his  own  property,  to 
which  different  considerations  are  applicable.  Such  a  sale 
is  not  illegal,  and  in  the  absence  of  fraud  or  deceit,  is  per- 
fectly valid.  This  is  not  a  proceeding  to  set  aside  the  sale 
as  unduly  obtained,  but  to  have  it  declared  that  there  was, 
and  could  be,  no  sale,  because  the  property  belonged  to  the 
company  already. 

The  case  of  Erlanger  v.  Neiv  Sombrero  Phosphate  Co.,  5 
Ch.  D.  73  ;  3  App.  Cas.  1218,  was  very  much  relied  on  b}^ 
the  respondent,  but  instead  of  being  in  his  favour,  I  think 
it  supports  the  case  of  the  appellant.  Erlanger  was  an 
undoubted  promoter ;  the  intention  to  form  a  company  to 
take  over  the  property  was  clearly  part  of  his  scheme 
from  the  beginning,  and  yet  Lord  Cairns,  in  his  judgment 
says  (at  p.  1235) :  that  in  buying  the  property,  he  and  his 
associates  did  not  act  in  or  occupy  any  fiduciary  position 
whatever,  that  they  were,  after  their  purchase  was  made, 
perfectly  free  to  do  with  the  land  whatever  they  liked  ;  to 
use  it  as  they  liked,  and  to  sell  it  how  and  to  whom  and 
for  what  price  they  liked.  Ladywell  Mining  Co.  v.  Brookes, 
35  Ch.  D.  400,  cited  by  Mr.  Haverson,  is  another  case 
to  the  same  effect,  a  very  much  stronger  case  in  its  circum- 
stances than  the  present,  as  I  think,  in  favour  of  the  view 
that  the  promoters  bought  for  the  company,  and  it  was 
held  not  to  have  been  the  case. 

There  having  been  here  a  sale  of  the  property  on  certain 
terms,  and  rescission  not  being  possible,  the  transaction 
must  stand  in  its  entirety,  and  the  effect  is,  that  all  the 
shares  taken  by  Dr.  Sloan,  including  his  original  subscrip- 
tion of  150  shares,  must  be  regarded  as  paid  up  shares. 

The  appeal  must  be  allowed,  and  the  order  appealed  from, 
as  well  as  the  original  order  of  the  learned  Master,  must  be 
discharged  with  costs. 
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Ferguson,  J. :—  J udgment. 

Ferguson,  J.. 

I  agree  in  the  conclusions  arrived  at  by  Mr.  Justice 
Osier,  and  Mr.  Justice  Maclennan,  and  for  this  reason  I  do 
not  feel  called  upon  to  write  here  at  as  great  length  as 
perhaps  I  otherwise  should. 

The  ground  on  which  it  is  sought  to  make  the  appellant 
Dr.  Sloan  liable  as  a  contributory  is,  as  it  is  alleged,  that  the 
126  shares  alluded  to  have  not  been  paid  for,  and  are  not 
"  paid  up  "  shares.  I  need  not  state  how  these  shares  came 
to  be  separated  or  singled  out  from  the  larger  number  of 
shares,  as  this  has  been  done  in  former  judgments.  It  was 
not  disputed  that  when  the  company  is  one  incorporated 
under  the  Ontario  Act,  as  this  company  was,  payment  for 
shares  may  take  place  in  kind,  as  well  as  in  cash. 

The  contention  of  the  appellant  is  that  these,  as  well  as 
the  other  shares,  were  fully  paid  for  by  the  conveyance  of 
the  property,  the  factor}',  on  the  21st  day  of  March,  1890,  to 
the  company,  the  respondents  contending  that  this  could 
not  be  the  case  because  the  property  was  then  already  the 
property  of  the  company,  a  proposition  that  could  only  be 
made  out  by  shewing  that  the  purchase  of  the  property  by 
the  appellant  was  in  law,  that  is,  in  view  of  a  Court  of 
Equity,  a  purchase  for,  on  behalf  of,  or  for  the  benefit  of 
the  company,  and  this  could  only  rest  upon  the  existence 
of  a  trust  or  such  a  fiduciary  relationship  between  the 
appellant  and  the  company  at  the  time  of  the  purchase  by 
the  appellant  as  would  entitle  the  company  to  sslj  that 
the  purchase  was  really  for  them.    Nothing  appears  to 
have  occurred  after  the  purchase  by  the  appellant,  and 
before  the  conveyance  by  him  to  the  company,  to  entitle 
the  company  to  say  that  they  were  the  owners  of  the  pro- 
perty at  law  or  in  equity,  if  it  is  assumed  that  the  company 
did  not  become  such  owners  by  virtue  of  the  purchase  by 
the  appellant  Dr.  Sloan. 

Mr.  Hellmuth,  counsel  for  the  respondent,  during  his 
argument,  plainly  asserted  that  the  property  was  the  pro- 
perty of  the  company  at  the  time  of  the  sale  and  conve}'- 


78 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,  ance  of  it  to  them  b}^  Dr,  Sloan ;  and  further  said  and 
aFerguson,  J.  conceded,  tliat  if  this  were  not  so,  he  could  not  succeed  in 
his  contention  on  behalf  of  the  respondent ;  saying  after- 
wards in  his  argument  that  the  case  Erlanger  v.  New 
Sombrero  PhosphaAe  Co.,  3  App.  Cas.  1218,  was  the  strong- 
est authority  in  favour  ofdiis  contention  in  this  regard. 

One  is  pleased  to  observe  in  reading  the  judgments  of 
the  learned  Master  and  my  brother  Meredith,  that  notwitli- 
standing  Dr.  Sloan's  large  interest  in  the  contention  the 
fullest  credence  seems  to  have  been  given  to  his  testimony. 
What  he  says  on  the  immediate  subject  is,  that  when  Hess 
was  talking  with  him  respecting  the  building  of  a  factory, 
and  after  he  had  told  Hess  that  he  did  not  want  to  run  a 
factory,  Hess  said  to  him  that  the  project  was  that  when 
the  factory  was  erected,  if  it  was  satisfactor}^,  there  could 
be  a  joint  stock  company  formed  to  run  it,  and  that  was 
the  object  with  which  he  went  into  the  enterpr  ise. 

Again,  he  says  :  Of  course  when  I  agreed  to  erect  the 
factory  I  said  I  would  not  run  it,  and  they  said  they  could 
form  under  the  Limited  Liability  Act  a  stock  company  to 
run  it."  He  further  says  that  there  was  no  agreement 
between  him  and  Hess,  oi*  anybody  else,  which  compelled 
him  to  build  the  factory.  He  says  that  there  was  no 
agreement  to  the  effect,  but  there  was  an  understanding 
that  they  (the  Hesses  I  think)  were  to  form  a  joint  stock 
company  to^take  the  factory  after  it  was  put  up. 

Emile  Hess  says,  being  asked  :  "  Now,  you  had  the  estab- 
lishment of  a  joint  stock  company  in  your  mind  from  the 
very  time  you  went  out  there  in  the  first  instance  ?  Not 
at  all,  we  were  talking  that  we  were  wanting  to  establish 
-a  company.  My  father  and  I  w^anted  to  get  into  work  of 
some  kind,  but  we  didn't  say.  I  told  him  (Dr.  Sloan)  that 
the  probabilities  were  that  a  joint  stock  company  would 
be  formed." 

It  seems  to  be  under  these  circumstances  that  the  ap- 
pellant purchased  the  land  on  which  he  erected  the  factory 
that  he  afterwards  sold  and  conveyed  to  the  company. 
A  passage  in  the  head  note  of  the  case  Erlanger  v.  New 


xxl] 


RE  HESS  MANUFACTURING  CO. 


79 


Sombrero  Phosphate  Co.,  3  App.  Cas.  1218,  is:  "Persons  Judgment, 
who  purchase  property  and  then  create  a  company  to  pur-  FERausoN,  J. 
chase  from  them  the  property  they  possess,  stand  in  a  fidu- 
ciary position  towards  that  company,  and  must  faithfully 
state  to  the  company  the  facts  which  apply  to  the  property, 
^nd  would  influence  the  company  in  deciding  on  the  reason- 
^tbleness  of  acquiring  it."  But  that  statement  does  not 
a,ppear  to  me  to  apply  to  the  present  case.  True  it  is,  that 
the  contract  of  sale  to  the  company  was  not  in  that  case 
sustained,  but  the  decision  proceeded  upon  the  facts  of  the 
transaction  of  the  sale  of  the  propert}^  to  the  company. 

In  the  present  case,  it  is  conceded  that  there  cannot  be 
-a  rescission  of  the  sale  by  Dr.  Sloan  to  the  company,  and 
there  does  not  appear  to  me  to  be  any  good  ground  for  such 
a;  rescission,  even  if,  in  the  circumstances,  it  could  take 
place.  Looking  at  the  facts  of  that  case,  so  far  as  they 
appear  to  shew  any  relationship  between  the  purchase  b}^ 
■the  syndicate  and  the  sale  to  the  company  subsequently 
formed,  as  stated  by  Lord  Penzance,  at  p.  1227,  and  by 
Lord  Carins,  at  p.  1235,  and  what  is  said  by  the  other 
learned  Judges,  one  would  say,  that  in  that  case  there  were 
stronger  grounds  for  saying  that  there  was  a  relationship 
creating  a  fiducial  y  character,  a  trust,  than  there  are  in 
the  present  case,  and  yet,  it  was  held,  that  there  was  not 
a  fiduciary  relationship  or  trust  such  as  would  entitle 
the  company  to  say  that  the  property  had  been  purchased 
by  the  syndicate  foi-  them,  or  that  the  company  was  entitled 
to  any  advantage  or  profits  arising  from  the  purchase  by 
the  syndicate.  The  learned  Judges  seem  to  be  most  em- 
phatic in  stating  this,  and  it  seems  clear  to  me,  that  al- 
.though  the  sale  to  the  company  was  not,  for  the  reasons  I 
have  before  alluded  to,  sustained,  yet  the  branch  of  that 
-case  that  has  any  application  to  the  matter  at  present  in 
contention  hei  e,  instead  of  being  an  authorit}'  against  the 
appellant,  is  an  authority  strongly  in  his  favour.  I  may 
here  refer  to  the  language  of  Lord  Cairns  on  this  subject, 
at  p.  1235  ;  Lord  Hatherle3' ,  at  p.  1242  ;  and  Lord  Gordon, 
at  p.  1 283. 
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Judgment  In  the  case  Ladywell  Mining  Co.  v.  Brookes,  35  Ch.  D. 
rERGPsoN,  J.  400,  decided  by  the  Court  of  Appeal,  it  was,  as  in  the 
present  case,  not  possible  to  rescind  the  contract  of  sale  to 
the  company,  and  a  trust  or  fiduciary  relationship  in  the 
acquiring  of  the  property  by  those  who  sold  it  to  the  com- 
pany was  sought  to  be  made  out  so  as  to  entitle  the  com- 
pany to  what  were  called  the  "secret  profits,"  made  by  the 
vendors  on  their  sale  to  the  company.  In  that  case  the 
law  on  the  subject  seems  to  have  been  very  thoroughly 
examined,  and  the  plaintiffs'  case  failed.  The  case  seems 
to  me  much  like  the  present  case.  I  ma}^  l  ef  er  to  a  passage 
in  the  judgment  of  Cotton,  L.  J.  (p.  409) :  "  It  is  undoubted 
that  at  that  time — the  first  of  February,  (this  was  the  time 
of  the  purchase  by  those  who  sold  to  the  company)  and  even 
before  that — Palin  and  his  friends  did  contemplate  forming 
a  company,  and  did  contemplate  not  themselves  working 
this  mine,  but  dealing  with  it  in  the  way  of  selling  it  at  an 
increased  price  to  the  company  to  be  formed.  But  no  part 
of  that  purchase  money  was  to  be  provided  for  out  of  the 
funds  of  the  companj^,  or  to  consist  of  shares  in  the  company  ; 
and,  in  my  opinion,  it  is  not  sufficient  for  the  appellants  to 
shew  that  it  was  contemplated  that  the  company  should  be 
formed,  or  even  that  it  was  contemplated  at  the  time  when 
Palin  bought  this  mine  that  he  should  sell  to  a  company, 
and  that  he  should  not  work  it  himself,"  the  learned  Judge 
referring  to  Governs  Case,  1  Ch.  D.  182,  and  Erlanger  v.. 
New  Scmhrero  Phosphate  Co.,  3  App.  Cas.  1218. 

A  fter  having  been  at  some  pains  in  examining  the  autho- 
rities referred  to  by  counsel,  in  what  I  consider  able  argu- 
ments, 1  have  not  found  any  statement  or  exposition  of  the 
law  upon  the  precise  subject  in  hand  here  at  variance  with 
the  cases  I  have  referred  to  above,  and  it  is  to  be  borne  in 
mind,  that  one  of  these  cases  is  in  the  House  of  Lords  and 
the  other  in  the  Court  of  Appeal. 

I  agree  that  the  appeal  should  be  allowed. 
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HAGARTY,  C.  J.  0.  :—  Judgment. 

Hagarty^ 

I  give  my  opinion  with  some  distrust  of  my  own  judg-     ^  J  O- 
ment,  as  it  is  opposed  to  that  of  the  majority  of  the  Court. 

I  agree,  however,  in  the  conclusions  arrived  at  by  the 
learned  Master  in  Ordinary,  and  affirmed  in  the  Court 
below  by  Mr.  Justice  Meredith. 

The  position  of  Doctor  Sloan  in  the  acquisition  of  the 
land  for  the  factory,  and  in  the  cotemporaneous  formation 
of  the  joint  stock  company,  is  very  clearly  shewn,  and  is 
admitted  by  himself  with  commendable  frankness. 

He  may  have  been  a  mere  instrument  in  the  hands  of 
the  Hess  family,  but  all  the  evidence  on  this  head  seems 
to  me  irresistibly  to  shew  that  he  was  not  acting  as  an 
independent  purchaser  of  property,  or  as  builder  of  a  fac- 
tory, but  for  the  express  purpose  of  the  use  and  business 
of  a  company  then  in  process  of  formation. 

That  Dr.  Sloan  comes  within  the  definition  given  of  a 
promoter  of  this  company,  seems  to  me  to  be  beyond  all 
doubt. 

He  tells  us  distinctly  that  he  had  no  idea  of  personally 
entering  into  any  furniture  business,  or  of  erecting  or  run- 
ning a  factory  for  any  such  purpose,  he  only  wanted  to 
help  his  son-in-law  and  his  father. 

The  idea  was  first  started  by  his  son-in-law  E.  Hess, 
who  came  to  him  and  suggested  the  formation  of  a  joint 
stock  company  ;  that  he  should  lend  his  name,  and  find 
the  means  to  build  the  factory  and  procure  a  site ;  that  he 
agreed,  and  his  son-in-law  went  to  procure  a  site.  At  this 
time  the  appellant  lived  in  the  county  of  Huron. 

E.  Hess  accordingly  bought  the  land  in  the  appellant's 
name  by  contract  dated  23rd  September,  1889.  The  ex- 
pressed consideration  was  that  the  appellant  should  put 
up  a  factory  within  a  named  time,  if  not,  he  was  to  pay 
$3,000  for  the  land. 

On  September  30th  the  appellant  signed  the  petition 
for  the  letters  patent. 

The  factory  was  erected  by  the  appellant's  money,  his 
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Judgment,  son-in-law  apparently  managing  the  affair,  and  drafts  on 
Hagabty,  the  appellant  for  the  outlay  were  honoured  by  him. 
C.J.O.  October  14th  we  find  E.  Hess  writing  to  the  munici- 

pality asking  for  hydrants  to  be  placed  for  use  of  the 
premises.  He  signs  the  letter  in  the  appellant's  name  as 
agent  for  the  company. 

On  the  27th  November  the  charter  was  granted.  It 
recites  the  petition  of  the  appellant  and  others,  and  states 
that  he  has  subscribed  $7,500  of  stock — nothing  paid 
thereon. 

He  was  named  a  director,  and  so  continued  to  27th 
January. 

I  take  from  the  learned  Master's  report  what  was  next 
done : — 

"  The  factory  was  built  at  a  cost  to  Dr.  Sloan  of  about 
$7,300,  to  which  further  sums  were  contributed  by  mem- 
bers of  the  Hess  family,  and  the  land  was  thereupon  con- 
veyed to  Dr.  Sloan  free  of  the  charge  of  $3,000.  Dr.  Sloan 
then  mortgaged  the  property  for  $7,000,  which  repaid  all 
his  advances  except  about  the  sum  of  $300.  While  the 
factory  was  being  erected  Dr.  Sloan  and  others  applied  for 
a  charter  of  incorporation  for  the  '  Hess  Manufacturing 
Company  of  West  Toronto  Junction,  Limited/  and  in 
November,  1889,  Letters  Patent  were  issued  incorporat- 
ing the  company,  and  constituting  Dr.  Sloan  one  of  the 
directors.  He  appears  to  have  held  office  as  such  director 
up  to  the  27th  January,  1890,  when  a  new  board  was 
elected  at  a  meeting  of  the  shareholders.  At  the  same 
meeting,  at  which  he  has  been  stated  to  hav^e  been  repre- 
sented by  his  agent,  the  following  agreement  is  recited  in 
one  of  the  resolutions  entered  in  the  minute  book  (p.  401) : 
'  Whereas  arrangements  have  been  made  with  Dr.  William 
Sloan,  of  the  village  of  Blythe,  in  the  county  of  Huron,  for 
the  purchase  for  the  purposes  of  the  company  of  part  of 
lot  one  in  the  town  of  West  Toronto  Junction  (describing 
it);  And  whereas  the  said  Dr.  Sloan  has  agreed  to  sell 
such  land  and  buildings  to  the  company  for  the  sum  of 
$25,000,  payable  as  follows — The  company  to  assume  a 
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mortgage  of  S7,000  on  the  said  land,  and  to  issue  to  the  Judgment, 
said  Dr.  Sloan  $18,000  of  paid  up  capital  stock  of  the  hagarty, 
company;  the  subscription  of  $7,500  of  the  said  capital  C.J.O, 
stock  by  Dr.  Sloan  to  be  included  in  such  issue  of  paid  up 
stock  for  $18,000,  and  such  subscription  of  $7,500  to  be 
merged  therein;    Resolved  that  the  shareholders  accept 
the  terms  of  sale  as  herein  stated  with  the  said  Dr.  Sloan, 
and  the  directors  of  the  company  are  hereby  empowered 
and  authorized  to  carry  out  such  purchase  and  pass  any 
necessary  by-laws,  and  execute  all  documents,  and  make 
such  entries  in  the  books  as  are  necessary  to  effectuate  the 
same.'    A  by-law  was  subsequently  passed  in  the  terms  of 
this  resolution,  and  $18,000  worth  of  paid  up  shares  in  the 
capital  stock  of  the  company  were  entered  in  the  books  to 
the  credit  of  Dr.  Sloan.    There  were  four  persons  present 
at  the  meeting  of  the  27th  January,  1890,  viz. — H.  B- 
Morphy,  E.  G.  Hess,  William  Hess  and  Elizabeth  Hess,  and 
E.  G.  Hess  as  proxy  for  four  others.   Dr.  Sloan  states  that 
he  did  not  know  how  the  figures  were  arrived  at.  With 
the  exception  of  the  sum  of  about  $300  all  advances  by 
Dr.  Sloan  for  the  building  of  the  factory  had  then  been 
repaid  by  the  mortgage  loan  of  $7,000  assumed  by  the 
company.    The  liquidator  contends  that  Dr.  Sloan  gave 
no  consideration  for  the  $18,000  worth  of  paid  up  shares 
in  the  capital  stock  of  the  company,  and  that  he  is  now 
liable  to  pay  that  amount  as  a  shareholder  in  the  com- 
pany." 

On  the  21st  March  there  was  a  meeting  of  directors  : 
present,  W.  Hess,  E,  Hess  and  W.  Sloan,  a  son  of  defen- 
dant. The  by-laws  were  considered,  and  a  special  general 
meeting  of  shareholders  was  called  for  April  26th. 

There  is  an  entry  in  the  margin  of  the  minute  book 
that  the  by-laws  were  confirmed  at  a  shareholders'  meeting 
on  April  26th,  but  no  entry  of  such  meeting  appears.  And 
another  marginal  note,  at  p.  16  of  the  minute  book,  makes 
a  like  statement  as  to  a  meeting  of  shareholders  on  the 
.28th  April,  but  no  formal  entry  appears. 

No  evidence  shews  any  meeting  of  shareholders  called 
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Judgment,  or  held  for  approval  or  disapproval  of  the  purchase  from 
Hagarty,  Dr-  Sloan,  araounting  to  a  valid  ratification  of  what  was 
CJ.O.  done. 

I  do  not  think  it  necessary  or  relevant  to  discuss  the 
question  of  the  value  of  the  property  conveyed  by  the 
appellant  to  the  company. 

It  is  established,  I  think,  very  clearly,  that  the  property 
was  acquired  for  the  express  purpose  and  use  of  the  com- 
pany to  be  formed  ;  that  the  appellant  was  a  joint  adven- 
turer in  the  proposed  undertaking ;  and  in  the  words  of 
Cotton,  L.  J.,  "  any  purchase  made  by  him  of  property 
available  for  the  company  must  be  considered  as  a  purchase 
made  by  him  as  a  trustee  for  the  company." 

The  principles  governing  such  a  case  as  that  before  us 
are  set  forth  very  luminously  in  such  cases  as  the  well 
known  Erlanger  v.  New  Sombrero  Phosphate  Co.,  8  App. 
Cas.  1218,  followed  by  many  others  noted  in  the  judgments 
below. 

The  appellant  being  placed  in  the  fiduciary  position, 
cannot  derive  any  profit  or  personal  benefit  from  his  pur- 
chase. The  company  take  it  from  him  at  cost.  He  is  to 
be  relieved  from  all  lawful  expenditure  by  him  in  its 
acquisition,  but  he  cannot  receive  or  retain  as  paid  up 
shares  in  the  joint  adventure  a  sum  of  some  $18,000  over 
his  expenditure  on  the  joint  account. 

I  refer  to  some  remarks  of  Lord  Blackburn,  at  p.  1273,, 
as  to  the  propriety  of  having  an  unbiassed  board  of  direc- 
tors to  form  a^proper  judgment  on  such  a  matter  as  this 
purchase. 

The  term  "promoter"  has  been  often  defined.  In  Healey's 
Joint  Stock  Companies,  2nd  ed.,  at  p.  33,  many  instances 
are  given.  In  England  it  has  a  statutable  definition  ;  it 
is  "  to  apply  to  every  person  acting  by  whatever  name  in 
the  forming  and  establishing  of  a  company  at  any  period 
prior  to  the  company  obtaining  a  certificate  of  complete 
registration." 

In  Emma  Silver  Mining  Co.  v.  Lewis,  4  C.  P.  D,  396,  Lind- 
leji      says  (p.  407) :  "  As  used  in  connection  with  com- 


XXI.] 


EE  HESS  MANUFACTURING  CO. 


85 


panics  tha  term  '  promoter '  involves  the  idea  of  exertion  Judgment, 
for  the  purpose  of  getting  up  and  starting  a  company  (of  Hagarty, 
what  is  called, '  floating '  it),  and  also  the  idea  of  some  duty     C.  J.O. 
towards  the  company  imposed  by  or  arising  from  the 
position  which  the  so-called  promoter  assumes  towards  it." 

In  In  re  Ambrose  Lake  Tin  Mining  Co.,  14  Ch.  D.  390,  at 
p.  398,  Cotton,  L.  J.,  says  :  "(If)  at  the  time  the  so-called  ven- 
dor acquired  the  property  he  either  acquired  it  for  the  com- 
pany, or  was  in  such  a  position  of  fiduciary  relation  to  the 
company  that  any  purchase  made  by  him  of  property 
available  for  the  company  must  be  considered  as  a  purchase 
made  by  him  as  a  trustee  for  the  company ;  in  that  case  what 
the  Court  does  is  to  go  back  to  the  original  purchase  made 
by  the  person  who  afterwards  purports  to  sell  to  the  com- 
pany at  an  advanced  price,  and  to  say  this  was  already 
the  company's  at  the  price  which  you  originally  gave  for 
it  when  you  were  a  trustee  for  the  company.  That  price 
you  are  entitled  to  receive  out  of  the  coffers  of  the  com- 
pany, and  anything  else  is  a  sum  paid  to  you  for  nothing, 
which  you  are  not  entitled  to  retain." 

This  case  is  commented  and  relied  on  by  Pearson,  J.,  in 
In  re  Cape  Breton  Go,,  26  Ch.  D.  221,  at  p.  230.  See  also 
the  same  case,  29  Ch.  D.  795,  and  in  the  Lords,  sub  nom. 
Cavendish  v.  Fenn^  ]  2  App.  Cas.  652,  and  Ladywell  Mining 
Co.  V.  Brookes,  35  Ch.  D.  400.  See  also  Bland's  Case,  [1893] 
2  Ch.  612. 

I  refer  also  to  the  remarks  of  Cotton,  L.  J.,  in  Bagnall  v. 
Carlton,  4  Ch.  D.  371,  at  p.  406,  and  as  to  the  rights  of 
future  shareholders :  Lindley's  Law  of  Companies,  5th  ed.,  p 
370,  and  per  Sir  Geo.  Jessel,  M.  K,  in  Erlanger  v.  New 
Sombrero  Phosphate  Co.,  5  Ch.  D.  73,  at  p.  113. 

I  hold  the  appellant  liable  to  pay  the  shares  held  by  him 
over  and  above  the  shares  to  recoup  him  up  to  his  expen- 
diture for  the  purposes  of  the  company. 

I  consider  him  as  proved  beyond  controversy  to  have  ac- 
quired the  property  as  a  promoter  or  agent  for  the  common 
purposes  of  the  company  which  he  was  actively  engaged 
in  getting  up,  and  that  he  could  not  claim  or  hold  it  as 
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Judgment,  exclusively  his  own ;  that  before  and  at  the  time  of  his 
Hagabty,  entering  into  the  contract  of  purchase  he  was  engaged  in 
C.J.O.     getting  up  such  company,  and  that  whatever  might  be  its 
value  it  was  all  for  the  benefit  of  his  co-adventurers  ;  that 
he  was  a  provisional  director  from  the  beginning  and  dur- 
ing the  erection  of  the  factory. 

In  the  prospectus  issued  15th  March  it  is  stated  that  the 
value  of  the  land  and  buildings  "at  actual  cost  to  the  com- 
pany "  was  $25,000.  The  true  cost  should  have  been 
something  over  $7,000. 

A  week  after  this  (21st  March),  the  appellant  conveyed 
this  property  to  the  company.  Most  of  the  other  existing 
shareholders,  chiefly  the  relatives  and  members  of  the  Hess 
family,  seem  to  have  fully  approved  of  all  this. 

We  have  to  look  to  the  interest  of  future  shareholders  ; 
the  directors  owed  a  duty  to  them  beyond  that  to  the  othei- 
nominal  shareholders. 

When  the  company  is  to  be  wound  up,  and  the  assets 
are  to  be  made  available  as  far  as  possible  for  payment  of 
creditors,  it  becomes  an  important  enquiry  whether  a 
quantity  of  shares  stated  to  be  paid  up  are  really  entitled 
to  be  treated  as  such. 

T  fully  accept  the  test  suggested  by  Cotton,  L.  J.,  in 
Ladywell  Mining  Co.,  v.  Brookes,  35  Ch.  D.  400,  at  p.  411 : 
"  In  my  opinion  it  must  be  for  the  plaintiffs  to  make  out  that 
at  the  time  when  this  purchase  was  made,  Palin  and  his 
friends  (the  purchasers)  were  so  acting  (I  do  not  call  them 
by  the  name  of  '  promoters'),  as  that  they  were  in  a  position 
which  prevented  them,  if  the  company  was  afterwards 
formed — and  I  do  not  make  any  distinction  between  the 
company  intended  at  the  time  and  any  company  to  be 
formed — from  selling  the  mine  to  the  company,  because 
the  company  had  already  acquired  a  right  to  say  that  the 
purchase  made  by  them  was  made  for  the  company." 

I  rest  my  opinion  wholly  on  the  ground  on  which  this 
very  learned  Judge  places  the  right  to  recover. 

My  difference  with  my  learned  brothers  is  simply  in  our 
respective  views  of  the  evidence. 
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If  that  evidence  do  not  shew  that  this  appellant  did  Judgment, 
buy  for  the  intended   company,  and   did  expend  his  Hagarty, 
money  in  erecting  the  factory  for  the  company  after  the      ^-^  0. 
organization  of  the  company,  then  I  am  unquestionably 
wrong. 

Appeal  alloived  with  costs, 
Hagarty,  C.  J.  0.,  dissenting. 


McKiBBON  V.  Feegan. 

Life" Insurance — Husband  and  Wife — Will — R.  S.  O.  ch.  136,  sec.  5 — 
Executors  and  Administrators — Form  of  Judgment — Pkne  Adm'inis- 
travit — Assets  Quando. 

A  bequest  of  a  policy  of  life  insurance  to  the  testator's  wife  is  a  valid 
declaration  of  trust  within  the  meaning  of  R.  S.  0.  ch.  136,  sec.  5. 

Be  Lynn,  Lynn  v.  Toronto  General  Trusts  Company,  20  O.  R.  475,  and 
Beam  v.  Beam,  24  O.  R.  189,  approved. 

Judgment  of  the  County  Court  of  Prince  Edward  on  this  point  ajfirmed, 
OsLER,  J.  A.,  dissenting. 

The  practice  in  force  before  the  Judicature  Act,  under  which  a  plaintiff 
taking  issue  on  and  failing  on  an  executor's  plea  of  p/e7ie  administravit, 
could  not  have  judgment  of  assets  quando,  no  longer  exists,  and  it  is 
now  proper  to  give  a  plaintiff  judgment  of  assets  quando,  if  his  debt  be 
established  and  such  a  judgment  be  desired. 

Judgment  of  the  County  Court  of  Prince  Edward  on  this  point  reversed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement, 
of  the  County  Court  of  Prince  Edward. 

The  defendant  was  the  executrix  of  the  will  of  John 
W.  Feegan,  and  the  plaintiff  brought  the  action  to  recover 
the  sum  of  $116.75,  alleged  to  have  been  due  by  the  testa- 
tor to  him. 

The  defendant  admitted  that  she  was  executrix  but  dis- 
puted the  indebtedness  and  pleaded  plene  administravit. 
There  was  no  formal  joinder  of  issue,  and  the  action  came 
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Statement,  on  for  trial  on  the  14tli  of  June,  1893,  at  Picton,  before  his 
Honour  Judge  Merrill.  The  debt  was  contested  but  suffi- 
ciently established  ;  and  there  was  also  a  contest  as  to 
the  existence  of  assets.  It  was  shewn  that  the  testa- 
tor, while  married,  had  effected  two  policies  of  insur- 
ance on  his  life,  one  of  which  was,  in  terms,  payable 
to  the  defendant,  and  the  other  to  the  testator.  By  his 
will,  made  on  the  23rd  of  March,  1892,  he  directed  all  his 
just  debts,  funeral  and  testamentary  expenses,  to  be  paid 
and  satisfied  as  soon  as  conveniently  might  be  after  his 
decease,  and  then  proceeded  as  follows : — 

"  Save  and  except  as  hereinafter  mentioned,  I  give,  devise 
and  bequeath  all  my  real  and  personal  estate,  of  which  I 
may  die  possessed  of  or  interested  in  the  manner  following, 
that  is  to  say,  unto  my  beloved  wife  Eliza  Feegan,  so  long 
as  she  shall  remain  my  widow,  and  in  the  event  of  her 
marriage,  the  said  property,  real  and  personal,  shall  be 
equally  divided  between  such  of  my  children  as  shall  be 
living  at  the  time  of  her  marriage,  and  in  the  event  of  her 
never  marrying  after  my  decease,  she  shall  have  full  and 
absolute  power  and  authority  to  dispose  of  my  said  proper- 
t}^,  real  and  personal,  by  will,  as  to  her  shall  seem  best. 

The  policies  of  insurance  I  hold  in  the  Ancient  Order  of 
United  Workmen  and  the  Select  Knights,  in  all  amounting 
to  $4000,  shall  pass  under  the  above  bequest,  and  all  other 
property,  real  and  personal,  shall  also  pass  thereunder,  save 
and  except  my  chest  of  joiner's  tools,  which  I  especially 
give  and  bequeath  unto  my  son  Benjamin  Feegan,  abso- 
lutely." 

The  learned  County  Court  Judge  held,  following  Re 
Lynn,  Lynn  v.  Toronto  General  Trusts  Company,  20  0.  R. 
475,  that  the  will  constituted  a  declaration  by  the  testator 
that  the  policy  in  question  was  for  the  benefit  of  his  wife. 
It  was  admitted  that  no  other  assets  had  come  to  the 
hands  of  the  defendant,  and  the  learned  Judge  dismissed 
the  action  with  costs,  reserving  leave  to  the  plaintiff  to 
bring  another  action  if  assets  should  thereafter  be  dis- 
covered. 
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The  plaintiff  appealed,  and  tlie  appeal  was  argued  before  Argument. 
Hagarty,  C.  J.  0.,  and  Osler,  and  Maclennan,  J J.A.,  on 
the  16th  of  November,  1898. 

G.  H.  Widdifield,  for  the  appellant.  The  learned 
Oounty  Court  Judge  has  followed  the  case  of  Re  Lynn, 
Lynn  v.  Toronto  General  Trusts  Company, 20  O.  R..  475,  but 
that  case  is  distinguishable,  because  the  certificate  of 
insurance  in  question  there  was,  on  its  face,  payable  to  the 
devisees  of  the  insured.  If  that  case  has  the  effect  of  de- 
ciding that  a  bequest  by  will  is  a  sufficient  declaration 
within  the  statute,  it  is  submitted  that  the  decision  is 
wrong.  The  statute  clearly  contemplates  some  irrevocable 
declaration  of  trust  and  not  a  mere  revocable  instrument, 
such  as  a  bequest  by  will  would  be.  If,  however,  a  bequest 
by  will  could,  under  any  circumstances,  be  sufficient,  the  be- 
quest here  in  question  is  not  enough.  The  direction  as  to 
payment  of  debts  is  the  key  to  the  interpretation  of  the 
will,  and  these  policies  are  given  as  assets  for  the  payment 
of  debts.  At  any  rate,  the  Judge  was  wrong  in  dismissing 
the  action  with  costs.  He  should  have  entered  judgment 
in  favour  of  the  plaintiff  assets  quando  with  costs,  giving 
to  the  defendant,  if  he  saw  fit,  the  costs  of  the  issue  on 
which  she  succeeded. 

Hoyles,  Q.C.,  for  the  respondent.  It  was  shewn  that 
there  were  no  assets  except  the  policy  in  question,  and  it 
was  therefore  useless  to  give  a  judgment  assets  quando. 
Besides,  the  plaintiff  took  issue  on  the  plea  of  plene  ad- 
ministravit,  and  it  was  too  late  after  failing  on  that  plea 
to  ask  for  judgment  of  assets  quando  :  Williams'  Law  of 
Executors,  7th  ed.,  p.  1979.  On  the  question  of  the  effect 
of  the  bequest  of  a  policy,  the  decision  is  clearly  right. 
The  Lynn  Case  is  directly  in  point,  and  is  rightly  decided. 
The  language  of  the  Act  is  very  wide.  It  speaks  of  an 
"  instrument  in  writing  "  which  a  will  of  course  is,  and  the 
possibility  of  revocation  is  no  objection.  The  will  would 
only  take  effect  from  the  time  of  death,  and  therefore 
when  it  once  takes  effect,  it  is  irrevocable.    If  the  will  is 
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Argument,  revoked  in  the  lifetime  of  the  maker,  then,  o£  course,  there 
is  no  declaration  of  trust.  It  is  only  at  the  time  of  the 
testator's  death  that  the  question  can  arise  at  all,  and  then 
the  irrevocable  instrument  points  out  the  destination  of 
the  insurance  moneys.  The  mere  naked  direction  to  pay 
debts  cannot  be  construed  to  be  a  devise  of  the  policy  in 
trust  for  that  purpose. 

C.  H.  Widdifield,  in  reply. 

December  22nd,  1893.    Hagarty,  C.J.O.  :— 

Not  without  some  hesitation  I  have  arrived  at  the  con- 
clusion that  this  appeal  fails. 

The  Legislature  has  sanctioned  the  principle  that  a  man 
may  provide  for  his  wife  and  children  at  the  possible 
expense  of  his  creditors,  and  may  devote  his  earnings  to 
keep  up  insurances  which  are  unassailable  by  those  to 
whom  he  may  be,  or  may  die,  heavily  indebted. 

Section  5  of  R.  S.  0.  ch.  136,  allows  a  man  to  endorse 
upon  any  policy  effected  by  him  on  his  life,  or  to  make  by 
any  writing  identifying  the  policy  by  number  or  otherwise, 
a  declaration  that  the  policy  is  for  the  benefit  of  his  wife,  or 
of  his  wife  and  children,  and  declares  that  such  policy  shall 
enure  and  be  deemed  a  trust  for  the  benefit  of  his  wife  for 
her  separate  use  and  of  his  children,  etc.,  and  that  the 
money  payable  thereunder  shall  not  be  subject  to  the  con- 
trol of  the  husband  or  of  his  creditors. 

The  learned  Chancellor  has  decided  that  it  is  sufficient 
to  make  the  declaration  as  to  an  existing  insurance  by 
will 

Looking  at  the  general  scope  and  bearing  of  the  legisla- 
tion, I  am  unable  to  say  that  such  decision  is  wrong. 

There  is  no  doubt  but  that  our  so  holding  may  have  the 
effect  of,  in  some  cases,  making  the  trust  for  his  wife  and 
children  revocable,  which  it  might  not  be  when  endorsed 
on  the  policy  under  the  statute. 

So  long  as  it  can  be  done  by  will,  it  must  necessarily  be 
revocable.  The  answer  would  seem  to  be  that  it  can  only 
be  effectually  done  by  a  last  will. 
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Here  the  testator  could  have  had  the  trust  endorsed  or  Judgm^t. 
made  the  necessary  declaration  effectually  the  day  before  Hagarty, 
he  died.  C.J.O. 

I  do  not  see  my  way  to  holding  that  he  cannot  equally 
do  so  by  will.    His  death  closes  all  question  of  revocation. 

He  could  equally  defeat  all  claims  of  creditors  by  mak- 
ing the  required  endorsement  or  declaration  as  by  making 
it  by  will. 

His  making  the  declaration  in  the  present  form  is  worth- 
less unless  and  until  it  appears  as  his  last  will,  and  as  an 
irrevocable  creation  of  the  trust. 

I  cannot  see  that  in  substance,  a  revoked  will  differs 
from  an  ineffectual  or  defective  attempt  to  declare  a  trust 
on  an  existing  policy. 

On  the  whole,  I  agree  in  substance  with  the  learned 
Chancellor's  judgment. 


OSLER,  J.  A. : — 


I  am  of  opinion  that  the  defendant  fails  on  the  defence 
of  plene  administravit. 

The  testator  had,  in  his  lifetime,  effected  two  policies  of 
insurance  on  his  life  :  one  in  a  society  called  the  Ancient 
Order  of  United  Workmen,  which,  by  its  terms,  was  pay- 
able to  his  wife,  the  defendant,  and  respecting  which  no 
question  arises ;  and  another  in  an  Association  called  the 
Select  Knights,  of  some  unknown  Order.  By  his  will  he 
devised  and  bequeathed  his  estate  as  follows  (reading  the 
will  as  already  set  forth). 

The  defendant,  relying  upon  the  bequest  to  her  in  the 
will  of  the  policy  in  the  Select  Knights,  as  a  declaration  by 
the  deceased  of  her  interest  in  it  within  the  meaninsr  of  R.. 
S.  O.  ch.  136,  sec.  5,  contends  that  such  policy  is  not  part  of 
the  testator's  estate,  and  if  her  contention  is  right,  as  the 
learned  Judge  of  the  County  Court  has  held,  there  are, 
practically,  no  available  assets,  and  her  plea  is  substantially 
proved.  That  section  enacts,  that  in  the  case  of  a  policy  of 
insurance  effected  by  a  man  on  his  life,  if  he  has  hereto- 
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Judgment,  fore  endorsed,  or  may  hereafter  endorse,  or  by  any  writing 
OsLER,  identifying  the  policy  has  made  or  may  hereafter  make,  a 
declaration  that  the  policy  is  for  the  benefit  of  his  wife,  or 
of  his  wife  and  children,  or  any  of  them,  such  policy  shall 
enure  and  be  deemed  a  trust  for  the  benefit  of  his  wife  for 
her  separate  use,  and  of  his  children,  or  any  of  them,^ 
according  to  the  intent  so  expressed  or  declared,  and  so 
long  as  any  object  of  the  trust  remains,  the  money  payable 
under  the  policy  shall  not  be  subject  to  the  control  of  the 
husband  or  his  creditors  or  form  part  of  his  estate  when 
the  sum  secured  by  the  policy  becomes  payable ;  but  this 
shall  not  be  held  to  interfere  with  any  pledge  of  the 
policy  prior  to  such  declaration. 

The  endorsement  or  writing  mentioned  in  this  section, 
appears  to  me  to  import  something  by  which  a  trust  i& 
irrevocably  created  for  the  beneficiaries  therein  named,, 
subject  only  to  be  varied  as  by  that  section  and  section  6  is 
provided  ;  something  of  eflBcacy  as  high,  and  dedication  as 
final,  as  would  be,  by  force  of  the  same  section,  the  expres- 
sion of  the  trust  in  the  body  of  the  policy.    The  intention 
of  the  Legislature  was  that  the  policy  so  declared  should 
be  no  longer  available  to  the  assured  for  his  owri  purposes. 
He  must  determine  what  he  will  do  in  respect  of  it.  He 
may  take  advantage  of  the  Act  and  devote  it  to  the  use 
of  the  wife  and  children,  in  which  case  it  is  no  longer 
subject  to  his  control  or  that  of  his  creditors,  and  it 
will  not  form  part  of  his  estate  when  the  sum  secured  by 
it  becomes  payable.    On  the  other  hand,  he  may  retain  it 
within  his  own  control  so  as,  for  example,  to  pledge  it  if 
need  be,  or  assign  it  to  his  creditors,  or  deal  with  it  in  any 
other  way  in  which  a  man  may  deal  with  his  own  property. 
,    If  he  only  disposes  of  it  by  will,  that  is  a  form  of  disposi- 
tion which  does  not  come  into  eflect  until  his  death,  and 
until  that  moment  it  has  remained  subject  to  his  con- 
trol and  to  the  claims  of  his  creditors,  and  when  he  died  it 
formed  part  of  the  estate  left  behind  him.    That  he  had 
made  a  disposition  of  it  by  his  will  would  be  no  answer  to 
a  creditor  seeking  the  benefit  of  it  in  his  lifetime,  and  it 
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seems  very  like  begging  the  question  to  say  that  it  is  only  Judgment, 
his  last  will  which  takes  effect,  for  the  declaration  which  Osler, 
the  fifth  section  speaks  of  is  evidently  one  which  takes 
effect  from  the  moment  it  is  made,  importing  something 
which  has  become  effectual  in  the  declarant's  lifetime,  not 
an  instrument  which  only  becomes  irrevocable  by  his 
death,  and  which  in  the  meantime  leaves  him  the  benefit 
of  the  policy  for  his  own  purposes,  free  to  alter  and  revoke 
the  declaration  and  make  any  other  disposition  he  may 
please  of  it. 

The  special  power  which  the  Act  confers  to  vary  and 
alter  from  time  to  time  the  appointment  made  by  the 
original  declaration  is  also  strong  to  shew  that  such  declara- 
tion is  something  which  has  taken  effect  in  the  declarant's 
lifetime,  which  the  Act  specially  permits  him,  but  only 
within  certain  limits,  to  modify.  It  is  most  significant  that 
the  Act  says  nothing  about  making  a  declaration  by  will. 
It  would  have  been  the  most  natural  thing  to  provide  for 
had  it  been  intended  that  the  insured  should  be  able  to 
retain  the  policy  within  his  own  control  during  his  life, 
and  then  by  his  will  withdraw  it  from  his  creditors.  This 
too  is  emphasized  by  section  11,  the  only  one  in  which  a 
w^ill  is  referred  to.  That  section  permits  the  assured  by  the 
policy  or  by  his  will  or  by  any  writing  under  his  hand  to 
appoint  a  trustee  of  the  policy  money,  and  from  time  to 
time  to  revoke  the  appointment  in  like  manner  and  ap- 
point a  new  trustee,  etc.  This  is  an  instrument  quite 
different  from  and  for  other  purposes  than  the  declaration. 
It  is  something  revocable  and  apart  from  the  irrevocable 
disposition  w^hich  this  section  and  the  following  assume  to 
have  been  already  made  by  the  policy  or  other  writing, 
but  which,  as  regards  the  administration  of  the  trust 
thereby  created,  may  be  thus  controlled  by  the  appoint- 
ment of  a  trustee. 

I  refer  also  to  sections  8  and  9  of  the  Act  as  consistent 
only  with  the  construction  which,  I  think,  section  5  re- 
quires, namely,  a  declaration  or  disposition  inter  vivos, 
indefeasible,  except  within  the  limits  specially  permitted 
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Judgment.  \yy       j^qi  .  g^^d  section  28  should  also  be  noticed,  which 
OsLEB,     enacts  that  nothing  in  the  Act  shall  restrict  or  interfere 
J"^-      with  the  right  of  any  person  to  effect  or  assign  a  policy 
for  the  benefit  of  his  wife  and  children,  or  some  of  them 
in  any  other  mode  allowed  by  law. 

I  have  read  the  cases  of  He  Lynn,  Lynn  v.  Toronto 
General  Trusts  Gom,pany,  20  0.  R.  475,  and  Beam  v. 
Beam,  24  0.  K  189,  in  which  a  different  view  of  the 
Act  is  taken  from  that  which  I  have  expressed,  but  with 
all  deference  I  am  unable  to  agree  with  that  view  for  the 
reasons  above  given. 

The  amendment  made  by  53  Vic.  ch.  39  (0.)  to  section  5 
of  the  principal  Act,  does  not  affect  the  construction  of 
that  section  on  this  point. 

Under  the  English  Acts  of  1870,  1882,  the  trust  for  the 
wife  or  children  must  appear  on  the  face  of  the  policy ; 
there  seems  no  power  to  make  a  subsequent  declaration 
such  as  our  Act  admits  of. 

As  I  think  the  plaintiff  ought  to  succeed  altogether  on 
the  plea  of  plene  administravit,  it  seems  hardly  necessary 
to  express  an  opinion  as  to  whether,  assuming  that  he  fails, 
he  should  still  have  judgment  of  assets  quando.  No  doubt 
under  the  former  system,  where  the  plaintiff  instead  of 
submitting  to  the  plea  and  taking  judgment  of  assets 
quando,  took  issue  and  failed,  the  defendant  was  entitled, 
as  he  would  still  be  entitled,  to  the  general  costs  of  the 
cause  as  having  succeeded  on  a  plea  in  bar,  the  action  hav- 
ing been  brought  to  recover  judgment  against  and  execu- 
tion out  of  the  assets. 

But  the  plea  was  an  admission  of  the  debt,  and  whether 
the  plaintiff  submitted  to  it  taking  judgment  of  assets 
quando  or  took  issue  upon  it,  and  was  defeated,  he  was 
equally  entitled,  on  assets  subsequently  coming  to  defen- 
dant's hands,  to  reach  them  by  means  of  a  sci.  fa.  So 
that  it  might  be  said  that  judgment  of  assets  quando  was 
appropriate  in  either  case,  though  it  may  not  have  been 
usual  to  award  it  where  the  plaintiff  chose  to  take  issue. 
I  do  not  find  that  actually  decided  in  any  case.    But  if  a 
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fa.  would  lie  to  reach  subsequent  assets  as  well  Judgment 
where  the  plaintiff  submitted  to  the  plea  as  where  he  Oslbr, 
took  issue  on  it  and  was  defeated,  I  cannot  see  why  judg- 
ment  of  assets  quando  might  not  have  been  awarded  in 
both  cases,  i£  it  was  necessary  in  either.  Under  the 
present  system  there  can  be  no  reason  why  the  judgment 
should  not  be  moulded  so  that  while  the  defendant  is 
given  all  he  is  entitled  to,  that  is,  the  general  costs  of  the 
cause,  the  plaintiff  should  also  have  judgment  of  assets  in 
futuro  if  he  thinks  it  desirable,  so  as  to  reach  them  by 
means  of  a  sci.  fa.,  or  whatever  is  now  the  appropriate 
proceeding.  I  refer  to  Edwards  v.  Bethel,  1  B.  &  Aid.  pp. 
255,  257, 25er  Manning,  Ser^eajUt,  arguendo,  and  per  Bayley, 
J. ;  Foster  on  Scire  Facias,  p.  201  ;  Tidd's  Practice,  9th 
ed.,  p.  1113. 

I  think  the  appeal  should  be  allowed  altogether  and 
judgment  entered  for  the  plaintiff 

Maclennan,  J.  A.  :— 

I  think  that  under  the  Judicature  Act,  and  having 
regard  to  the  change  in  the  law  making  all  debts  of  de- 
ceased persons  in  case  of  a  deficiency  of  assets  payable 
pari  passu,  K  S.  0.  ch.  110,  sec.  32  ;  Bank  of  British 
North  America  v.  Mallory,  17  Gr.  102,  the  proper  judg- 
ment in  all  actions  in  the  High  Court  against  executors  or 
administrators,  when  there  is  a  recovery  of  money,  and 
assets  are  not  admitted,  is  the  judgment  which  was  always 
pronounced  in  Chancery  in  such  cases,  namely,  a  judgment 
for  payment  in  a  due  course  of  administration,  or  in  other 
words,  a  judgment  for  the  administration  of  the  estate. 
But  this  is  an  action  in  a  County  Court  which  has  no 
equitable  jurisdiction,  and  in  which  therefore  no  judgment 
for  administration  could  be  pronounced. 

The  question,  therefore,  is,  whether  the  defendant  has 
proved  her  plea  of  plene  administravit.  The  plaintiff  has 
proved  his  debt,  and  unless  the  defendant  has  proved  her 
plea,  he  is  entitled  to  judgment. 

13 — VOL.  XXI.  A.  R. 
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Judgment.  The  question  turns  in  the  first  place  upon  this,  whether 
Maclen¥an,  a  sum  of  $2,000  received  by  the  defendant  on  a  life  insur- 
^*  ance  policy  in  the  name  of  her  husband  in  a  society  called 
the  Select  Knights,  is,  under  the  will,  assets  in  her  hands 
for  the  payment  of  debts.  It  was  contended  that  the 
writing  mentioned  in  section  5  of  the  Act  relating  to  in- 
surances for  the  benefit  of  wives  and  children,  whereby  a 
declaration  is  authorized  to  be  made  in  their  favour,  does 
not  include  a  will. 

The  point  has  been  decided  adversely  to  this  contention 
by  the  learned  Chancellor  in  Re  Lynn,  Lynn  v.  Toronto 
General  Trusts  Company,  20  0.  R.  475,  and  I  agree  with 
that  decision. 

The  language  used  in  the  Act  is,  "  any  writing,"  which, 
in  terms,  includes  a  will,  and  unless  some  good  reason  can 
be  assigned  for  excluding  a  will,  a  declaration  by  will 
must  be  within  the  Act.  I  am  unable  to  discover  any 
such  reason.  What  is  suggested  is,  that  a  will  is  re- 
vocable, and  that  the  Legislature  did  not  intend  the  declar- 
ations which  it  authorized  to  be  revocable.  I  do  not  find 
anything  in  the  Act  which  forbids  a  revocable  declara- 
tion. There  is  nothing  express  to  that  effect,  and  I  see 
nothing  from  which  to  imply  it.  The  Legislature  in- 
tended to  enable  a  husband  and  father  to  make  a  pro- 
vision for  his  wife  and  family,  for  their  benefit  after  his 
death,  and  not  before.  He  may  make  it  at  any  time ; 
may  wait  until  he  is  in  extremis,  and  if  he  might,  as  he 
may,  make  it  by  writing  other  than  a  will  just  before 
death,  why  might  he  not  do  it  by  will  ?  The  Act  enables 
him  to  settle  the  whole  policy,  or  several  policies.  Why 
should  he  not  therefore  be  able  to  settle  part  of  a  policy,  or 
the  whole  policy,  for  a  limited  time,  as  for  a  year  or  two 
years  in  case  of  his  death  during  that  period,  but  not  after- 
wards ?  I  see  no  evidence  in  the  language  used  that  the 
Legislature  intended  to  limit  or  restrict  the  power  of  settle- 
ment on  the  part  of  the  husband  in  favour  of  his  wife  and 
children.  He  may  settle  it  absolutely,  and  as  the  greater 
includes  the  less,  I  think  he  may  settle  it  with  any  quali- 
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fication  not  expressly  forbidden.  It  may  be  argued,  that  Judgment, 
section  6,  and  the  amendment  thereof,  by  51  Vic.  ch.  22,  sec.  Maclennan, 
3  (0.),  and  53  Vic.  ch.  39,  sec.  6  (0.),  indicate  the  intention 
of  the  Legislature  that  the  settlement  authorized  by  section 
5  was  to  be  an  absolute  and  not  a  revocable  settlement.  I 
think  the  answer  to  that  is  that  section  6  is  intended  to  en- 
able the  settlor  to  change  and  vary  the  settlement,  even  in 
those  cases  in  which  he  has  made  it  absolutely  and  has  not 
reserved  any  power  of  revocation  or  variation.  That,  I 
think,  was  its  evident  object  and  purpose.  It  was  enacted 
three  years  after  the  other  section,  and  it  is  made  to 
extend  to  policies  which  had  been  made  before  as  well  as 
to  those  to  be  made  after  it  came  into  force. 

I  therefore  think  that  so  far  as  this  policy  was  settled 
upon  the  wife  and  children  by  the  will,  it  cannot  be  made 
available  for  the  satisfaction  of  the  plaintiff's  judgment 
and  is  not  assets  unad ministered. 

I  am,  however,  of  opinion  that  the  policy  is  not  wholly 
settled  upon  the  wife  and  children  of  the  testator.  The  will 
gives  it  to  the  widow  during  her  widowhood,  and  upon  her 
marrying  again  gives  it  to  the  children.  But  then  it  says 
if  she  should  not  marry  again  she  may  dispose  of  it  by  her 
will  as  to  her  shall  seem  best.  The  widow  therefore  has  a 
clear  interest  settled  upon  her,  which  is  indefeasible,  that  is 
the  income  of  the  money  until  she  marries  again.  The  chil- 
dren have  only  a  contingent  interest,  that  is,  the  money  goes 
to  them  if  their  mother  marries  again,  but  not  otherwise. 
If  she  does  not  marry  again,  it  goes  as  she  may  appoint 
by  will.  I  think  the  authorities  shew  that  the  widow 
does  not  take  an  absolute  interest  in  the  event  of  her  not 
marrying  again.  She  has  at  the  most  merely  an  estate  for 
life,  with  a  power  of  appointment  by  will,  and  she  may 
appoint  to  strangers:  Tomlinson  v.  Dighton,  1  P.  Wms. 
149 ;  S.  0.  1  Salk.  239  ;  Thorley  v.  Thorley,  10  East  438  ; 
Bradly  v.  Westcott,  13  Ves.  at  p.  453;  Reith  v.  Sey- 
mour, 4  Russ.  263 ;  In  re  MaxwelVs  Will,  24  Beav. 
246.  The  will,  therefore,  has  left  a  contingent  interest 
in  this  fund  which  is  not  settled  upon  either  the  wife 
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Judgment,  or  children,  and  that  contingent  interest  is,  therefore, 
Maclennan,  not  beyond  the  reach  of  creditors.  If  the  widow  should 
^'  die  at  any  time  without  marrying  again,  the  money  would 
at  once  become  available  for  the  plaintiff's  judgment.  On 
the  other  hand,  she  may  live  to  a  great  age  without  mar- 
rying, in  which  case  the  plaintiff  would  have  to  wait, 
unless  the  contingent  interest  could  be  sold.  Or  she  might 
marry,  and  in  that  case  the  plaintiff  could  get  nothing. 

There  being  this  contingent  interest  in  the  insurance 
money,  which  is  not  put  beyond  the  reach  of  creditors,  the 
question  arises  how  it  affects  the  defendant's  plea.  If  that 
interest  is  legal  assets  in  her  hands,  then  the  plea  is  dis- 
proved, but  if  it  is  equitable  assets  only,  then  it  does  not 
help  the  plaintiff.  Without  entering  upon  a  discussion  of 
the  nice  distinctions  between  legal  and  equitable  assets  or 
citing  the  cases,  I  think  the  proper  conclusion  is,  that 
this  interest  is  legal  assets,  but  that  it  has  not  come  to  the 
hands  of  the  defendant  as  administratrix.  It  is  a  contin- 
gent interest ;  until  the  contingency  happens  it  is  not  avail- 
able for  the  purposes  of  the  estate  ;  it  does  not  become  an 
interest  in  possession,  and  moreover  the  contingency  may 
never  happen.  On  the  other  hand,  the  contingency  may 
happen  at  any  time,  to-day,  or  next  month,  by  the  widow's 
death  unmarried,  and  whenever  it  does,  the  fund  is  in 
possession  and  available  for  the  creditor.  It  may  be  that 
in  an  administration  suit  this  contingent  interest  would  be 
ordered  to  be  sold  instead  of  waiting  the  event,  but  I  do 
not  think  that  makes  it  equitable  assets.  That  is  deter- 
mined by  its  plain  character,  when  it  falls  into  possession, 
if  that  ever  happens. 

Now  the  rule  is  that  an  executor  is  not  chargeable  with 
legal  assets  until  they  have  come  into  his  hands,  until  he 
has  reduced  them  into  possession,  and  therefore  I  think 
this  defendant  is  not  chargeable  with  this  interest,  to  dis- 
prove her  plea  of  plene  administravit,  and  that  it  must  be 
found  in  her  favour. 

What  then  ought  to  be  done  ?  The  learned  Judge  has 
dismissed  the  action.    There  is  authority  under  the  old 
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practice  for  what  the  learned  Judge  did,  and  it  was  held  Judgment, 
that  while  a  plaintiff  could  always  confess  a  plea  of  'plene  maclennak, 
administravit,  or  plene  administravit  prceter,  and  at 
once  take  judgment  of  assets  quando,  yet,  if  he  took  issue 
on  the  plea  and  failed,  he  could  not  have  judgment  against 
future  assets :  Williams'  Law  of  Executors,  7th  ed.,  p. 
1979  ;  Noell  v.  yelson,  2  Wms.  Saund.  226.  There  seems 
to  be  no  reason  for  that  rule  but  the  old  strictness  with 
which  parties  were  held  to  their  pleadings,  which,  fortu- 
nately, no  longer  governs  our  proceedings.  Therefore,  I 
think,  the  learned  Judge  was  wrong  in  not  giving  the 
plaintiflf  judgment  for  assets  in  futuro,  in  order  that  he 
might  be  in  a  position  when  and  if  this  contingent 
interest  falls  into  possession,  to  make  it  available  for  the 
payment  of  his  debt. 

I  think,  therefore,  the  appeal  should  be  allowed  with 
costs ;  that  the  plaintiff  should  have  judgment  of  assets 
quando  for  his  debt,  and  the  defendant  judgment  on  her 
plea  of  plene  administravit.  There  should  be  no  costs  up 
to  and  inclusive  of  the  trial ;  but  the  plaintiff  should  have 
all  usual  costs  subsequent  to  the  entry  of  judgment. 


Appeal  allowed  in  part  with  costs. 
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BrYCE  V.  LOUTIT  ET  AL. 

Nuisance — Water — Municipal  Corporations — Arbitration  and  Award — 
A ppoin tment  of  A rbitrator — Submission — Practice — Appeal — A ppeal 
Book — Costs. 

The  defendants  the  corporations  of  two  townships,  without  being  bound 
to  do  so,  built  a  culvert  under  the  highway  between  the  town- 
ships, to  which  the  other  defendant,  the  owner  of  lands  adjoining  one 
side  of  the  highway,  in  order  to  carry  off  the  surface  water  of  his  lands, 
built  a  drain,  and  subsequently  a  "  gangway  "  of  stones  for  the  conve- 
nience of  access  to  the  highw^ay,  which  had  the  effect  of  damming  the 
water  on  his  land.  He  afterwards  made  an  opening  in  the  *'  gang- 
way," and  the  water  suddenly  rushing  through  the  culvert,  flooded  the 
plaintiff's  land  on  the  other  side  of  the  highway,  which  was  also  con- 
nected with  the  culvert  by  a  receiving  drain,  through  which  he  had 
theretofore  permitted  the  water  in  its  ordinary  course  to  flow  : — 

Held,  that  the  defendants  the  corporations  were  not,  but  that  the  other 
defendant  was,  liable  for  the  damage  sustained  by  the  plaintiff. 

The  provisions  of  a  submission  to  arbitration  in  reference  to  the  appoint- 
ment of  a  third  arbitrator  must  be  strictly  followed.  Where,  there- 
fore, a  submission  provided  that  the  third  arbitrator  should  be  appoint- 
ed by  writing  endorsed  thereon  under  the  hands  of  the  arbitrators 
therein  named  and  the  appointment  was  not  so  endorsed,  the  award  was 
held  invalid. 

The  costs  of  printing  unnecessary  material  disallowed. 
Judgment  of  Galt,  C.  J. ,  reversed  in  part. 

Statement.       This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  Galt,  C.  J. 

The  plaintiff  was  the  owner  of  lands  adjoining  the  high- 
way between  the  townships  of  Culross  and  Tiirnberry, 
and  the  defendant  was  the  owner  of  lands  on  the  opposite 
side  of  this  highway.  The  defendant,  to  carry  off  the  sur- 
face water  from  his  land,  made  a  drain  leading  to  the  high- 
way, and  the  corporations  built  a  small  culvert  under  the 
highway  as  a  passage  for  the  water.  The  plaintiff  allowed 
the  water  to  be  discharged  on  his  land,  and  built  a  drain 
connecting  with  the  culvert,  to  carry  it  through  his  lot. 
After  this  had  gone  on  for  some  time,  the  defendant 
built,  for  convenience  of  access,  what  was  described  as 
a  "  gangway/'  from  his  land  to  the  travelled  portion  of 
the  highway,  which  was  about  three  feet  higher  than 
the  surrounding  land.  This  had  the  effect  of  damming 
back  a  considerable  quantity  of  water  on  his  land,  and 
on  the  untravelled  portion  of  the  highway ;  the  over- 
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flow  escaping  as  before  by  the  culvert  into  the  plaintiff's  Statement, 
drain.  In  April,  1889,  the  defendant  made  a  small  open- 
ing in  the  gangway  to  let  the  water  off,  but  the  pressure 
proving  too  great,  the  gangway  was  broken  away,  and  the 
water  rushed  through  the  culvert  into  the  plaintiff's  drain, 
which  was  too  small  to  carry  it  off,  and  much  damage 
was  done  to  his  land. 

An  agreement  for  arbitration  was  entered  into,  the 
submission  providing  that  the  third  arbitrator  should  be 
appointed  by  writing  endorsed  thereon  under  the  hands 
of  the  two  arbitrators  therein  named.  No  appointment 
was  so  made,  but  a  third  arbitrator  was  chosen  and 
an  award  was  made  which  the  plaintiff  refused  to  abide 
by,  and  he  brought  this  action,  which  was  referred  to  a 
referee  for  inquiry  and  report.  The  referee  found  in  favour 
of  the  plaintiff,  and  assessed  the  damages  at  $223.75, 
but  his  report  was  set  aside  by  Galt,  C.  J. 

The  plaintiff  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  O.,  Boyd,  C,  and  Osler,  and 
Maclennan,  JJ.A.,  on  the  22nd  of  November,  1893. 

Garroiu,  Q.  C,  for  the  appellant.  There  is  a  clear  right 
of  action  here  against  the  defendant  Lou  tit.  He  has  chosen 
to  dam  up  on  his  land  the  surface  water,  and  that  water 
having  escaped  owing  to  his  negligence,  he  is  responsible 
for  the  resulting  damages :  Rylands  v.  Fletcher,  L.  R.  3  H. 
L.  330.  It  is  no  answer  to  this  claim  to  say  that  the  ap- 
pellant acquiesced  in  the  water  being  drained  upon  his 
land.  Loutit  had  no  legal  right  to  send  the  surface  water 
upon  the  appellant's  land,  and  the  appellant  owed  no  duty 
to  Loutit  to  receive  it  upon  his  land  :  McGillivray  v. 
Millin,  27  U.  C.  E.  62  ;  Grewson  v.  Grand  Trunk  R  W.  Go., 
27  U.  C.  R.  68,  and  by  building  a  drain  to  carry  off  the 
surface  water  and  to  that  extent  acquiescing  in  the  pro- 
ceedings of  the  defendant  Loutit  the  appellant  has  not 
debarred  himself  from  complaining  of  the  damage  resulting 
from  the  breaking  of  the  dam.  The  right  of  action  against 
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Argument,  the  townships  is  equally  clear.  They  have  not  only  ac- 
quiesced in  the  damming  up  of  the  water,  and  are  therefore 
liable  on  the  same  principle  as  Loutit  for  the  sudden  escape 
of  that  water,  but  they  have  in  addition  neglected  their 
statutory  duty  of  keeping  the  highway  in  repair.  The 
result  of  the  building  of  the  gangway  by  Loutit  has  been 
to  close  the  culvert  and  allow  the  waters  to  accumulate, 
and  had  the  townships  seen  that  the  culvert  was  kept 
properly  open,  the  undue  accumulation  of  water  could  not 
have  taken  place.  By  this  non-repair  of  the  highway  the 
plaintiff  has  been  specially  injured,  and  therefore  an  action 
lies  :  Castor  v.  Uxbridge,  39  U.  C.  K  113  ;  Duck  v.  loronto, 
5  0.  R.  295 ;  McKelvin  v.  London,  22  0.  R.  70.  It  may 
be  said  that  the  statutory  obligation  to  repair  exists  only 
in  favour  of  those  who  use  the  highway  for  the  purpose  of 
travel,  but  that  is  too  narrow  a  construction  and  apart 
from  the  statute  there  is  a  common  law  obligation  to 
repair,  and  the  breach  of  the  duty  is  sufficient  evidence 
of  negligence  to  support  the  action.  Moreover  the  pond 
was  a  nuisance  created  by  the  joint  act  of  all  the  respon- 
dents, and  all  the  respondents  are  liable  :  Thorpe  v.  Brum- 
fitt,  L.  R.  8  Ch.  650 ;  Humphries  v.  Cousins,  2  C.  P.  D.  289. 

Gassels,  Q.  C,  and  P.  Holt,  for  the  respondents  the 
townships.  It  is  impossible  to  hold  the  townships  liable 
for  the  consequences  of  the  acts  of  the  defendant  Loutit. 
They  in  no  way  contributed  to  the  injury,  and  were  under 
no  obligation  whatever  to  build  or  maintain  a  culvert  at 
the  point  in  question.  The  highway  was  kept  in  proper 
repair  for  travel,  and  the  mere  fact  that  water  was  dammed 
up  at  one  side  of  the  highway  on  its  untravelled  part  in  no 
way  constituted  non-repair  of  the  road.  The  case  is  not 
distinguishable  from  Ward  v.  Caledon,  19  A.  R.  69. 

Aylesworth,  Q.  C,  for  the  respondent  Loutit.  The  injury 
has,  in  fact,  resulted  from  the  carelessness  of  the  plaintiff 
himself  and  from  the  defective  mode  of  construction  of  hia 
drain,  and  had  he  kept  it  in  proper  order  and  in  the  same 
condition  in  which  it  had  been  kept  for  many  years  before 
the  injury  complained  of,  no  damage  would  have  resulted. 
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At  any  rate,  the  matters  in  question  between  the  parties  Argument, 
have  been  fully  dealt  with  by  the  arbitrators  to  whom  the 
questions  have  been  referred,  and  the  plaintiff  is  bound  by 
the  award. 

GarroWy  Q.  C,  in  reply.  The  third  arbitrator  was  not 
appointed  in  accordance  with  the  terms  of  the  submission, 
and  therefore  the  award  is  invalid. 

February  28th,  1894.    Osler,  J.  A.  :— 

The  plaintiff,  in  my  o|>inion,  fails  to  prove  anything 
which  can  fasten  liability  upon  the  defendants,  the  cor- 
porations of  Culross  and  Turn  berry.  A  body  of  water  had 
accumulated  partly  on  the  highway  and  partly  on  the 
land  of  the  defendant  Loutit,  in  consequence  of  the  con- 
struction by  the  latter  of  the  gangway  leading  from  the 
end  of  his  lane  to  the  highway,  which  had  the  effect 
of  stopping  up  the  mouth  of  the  culvert  through  which 
the  waters,  accumulating  at  that  point,  had  for  some  time 
been  accustomed  to  pass  gradually  away.  But  it  was  not 
proved  either  that  the  corporations  had  authorized  the  con- 
struction of  the  gangway  or  had  taken  any  part  in  letting 
loose  the  waters  which  had  been  confined  by  it.  So  far 
as  those  waters  obstructed  the  highway  or  rendered  it  out 
of  repair,  the  defendants,  the  corporations,  might  have  been 
responsible  to  any  one  affected  thereby.  But  the  act  of 
letting  off  the  water  was  that  of  the  defendant  Loutit 
alone,  and  it  was  this  and  this  only  which  caused  the 
damage  complained  of.  The  case  of  Ward  v.  Caledon, 
19  A.  R.  69,  is  not  distinguishable  from  the  present  case 
in  this  respect ;  and  on  the  principles  there  laid  dow^n, 
I  am  of  opinion  that  the  townships  are  not  responsible. 
They  were  not  bound  to  have  or  to  maintain  a  culvert  at 
the  point  in  question  to  I'et  the  waters  pass  across  the  road 
into  the  plaintiff's  drain,  any  more  than  the  plaintiff  was 
bound  to  receive  such  waters  in  that  manner.  And  if,  in 
consequence  of  the  act  of  the  defendant  Loutit  in  stopping 
up  the  culvert,  the  waters  gathered  on  his  land  and  on 
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Judgment,  the  highway,  a  thing  in  itself  not  injurious  to  the  plaintiflf, 
OsLER,  on  what  principle  can  the  defendant  corporations  be  held 
responsible  for  his  equally  unauthorized  act,  in  reraov- 
ing  the  obstruction,  and  thus  suddenly  discharging  the 
waters  into  the  culvert  and  so  into  the  plaintiff's  drains 
in  a  manner  for  which  they  were  not  constructed,  and  in 
quantities  beyond  their  capacity  to  safely  receive  ?  As  to 
these  defendants,  I  think  the  judgment  of  the  learned 
Chief  Justice  must  be  affirmed  and  the  appeal  dismissed. 

The  case  of  the  defendant  Loutit  stands  in  a  different 
position.  The  plaintiff  had  for  many  years  permitted  the 
townships  to  discharge,  by  means  of  the  culvert,  the 
surface  water  which  reached  that  point  from  the  defen- 
dant's land  and  the  road  into  his  land  through  the  drain 
which  he  had  constructed  to  receive  it.  He  was  not 
obliged  to  submit  to  the  water  being  thus  gathered  to  a 
point  and  discharged  upon  his  land  through  this  culvert, 
but  he  did  so  submit,  and  therefore,  to  the  extent  and  in 
the  manner  in  which,  previous  to  the  act  of  the  defendant 
Loutit,  they  had  been  in  the  habit  of  discharging  them- 
selves through  the  culvert,  and  into  his,  the  plaintiff's, 
drain,  he  could  not  complain ;  and  his  drain  would  appear 
to  have  been  sufficient  to  carry  away  the  water  so  coming 
upon  him.  Loutit,  however,  for  his  own  purposes,  and  to 
give  himself  a  more  convenient  access  to  the  road  from 
his  lane,  which  came  out  upon  the  road  opposite  the  end  of 
the  culvert,  constructed  what  has  been  called  a  gangway,  of 
stones,  leading  from  the  end  of  his  lane  across  the  high- 
way up  to  the  end  of  the  culvert,  the  effect  of  which  was, 
in  course  of  time,  to  block  up  the  culvert  and  prevent  the 
surface  water  from  passing  through  it  as  it  had  formerly 
done.  The  result,  of  course,  was  that  at  certain  seasons  it 
formed  a  pond  of  considerable  size  on  the  side  of  the  road 
and  extending  back  upon  the  defendant's  land. 

On  the  20th  April,  1889,  the  defendant  removed  some 
of  the  stones  from  his  gangway  for  the  purpose,  as  it 
would  seem,  of  lettinof  off  the  water  which  had  thus 
accumulated,  and  the  whole,  or  nearly  the  whole  of  it,  was 
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in  a  very  short  time  discharged  in  some  way,  through  the  Judgment, 
culvert  or  otherwise,  upon  the  plaintiff's  land,  entering  his 
drains  and  bursting  them  and  doing  considerable  damage.  "^-^ 
The  proper  inference,  I  think,  is,  even  if  the  report  of  the 
referee  is  not  very  clear  upon  that  point,  that  they  were 
discharojed  throuofh  the  culvert ;  but  that  is  not  material 
if  in  fact  they  were  set  free  by  the  defendant  and  dis- 
charged in  a  body  upon  the  plaintiff's  land.  The  plain- 
tiff's drains  were  not  constructed  to  receive  or  to  with- 
stand the  pressure  of  a  large  body  of  water  suddenly 
entering  them,  nor  was  he  bound  to  receive  water  sent 
down  upon  him  in  such  a  manner  :  McGillivray  v.  Millin, 
27  U.  C.  R.  62  ;  Grewson  v.  Grand  Trunk  R.  W.  Go.,  27 
U.  C.  R.  68.  It  was  this  which  caused  the  injury  he  com- 
plains of,  and  if  the  facts  were  as  I  have  stated,  his  cause 
of  action  against  the  defendant  Loutit  is  abundantly  clear. 
See  Baivd  v.  Williamson,  15  C.  B.  N.  S.  376  ;  West 
Gumherland  Iron  and  Steel  Go.  v.  Kenyon,  11  Ch.  D. 
782,  789 ;  Fletcher  v.  Rylands,  3  H.  &  C.  at  p.  789,  per 
Bramwell,  B. 

The  case  is  one  in  which  the  findings  of  the  referee 
who  heard  the  witnesses,  and  saw  the  premises,  ought 
to  be  adhered  to  if  there  is  any  reasonable  evidence 
to  support  them.  That  there  is  such  evidence,  I  am, 
after  a  careful  perusal  of  the  appeal  book,  quite  satis- 
fied. The  case  for  the  defendant  is  that  there  really  was 
no  overflow  or  resulting  damage  at  all,  or  if  there  was, 
that  it  was  the  fault  of  the  plaintiff's  drains,  that  they 
could  not  carry  it  away.  On  the  first  point  there  is  cer- 
tainly an  extraordinary  discrepancy  in  the  evidence,  to 
some  extent,  perhaps,  accounted  for  by  the  fact  that  most 
of  the  defendant's  witnesses  did  not  see  the  premises  until 
some  time  after  the  event.  As  to  the  second,  1  have  ah-eady 
said  that  the  defendant  cannot  assert  a  duty  or  servitude 
on  the  plaintiff's  part  to  provide  for  or  receive  surface 
waters  discharged  upon  him  in  the  manner  found  by  the 
referee.  The  judgment  of  the  Court  below  seems  to 
proceed  upon  the  latter  ground  and  with  all  respect  I  am 
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Judgment,   obliged  to  think  it  erroneous :  I^ield  v.  London  <&}  North 
"o^,     Western  R.  W.  Co.,  L.  K.  10  Exch.  at  p.  7. 
J. A.  rpj^g  Q^iy  Q^her  point  which  seems  to  require  notice  is 

the  defence  that  the  matters  in  question  in  the  action  have 
been  dealt  with,  and  disposed  of,  by  an  award  between 
the  parties.  The  referee  has  held,  and  I  agree  with  him, 
that  the  award  is  invalid,  on  the  ground  that  the  third 
arbitrator  was  not  appointed  as  required  by  the  submission, 
viz.,  by  writing  endorsed  thereon,  under  the  hands  of  the 
two  arbitrators  named  therein.  Had  it  been  shewn  that 
the  parties  had  proceeded  with  the  arbitration  knowing 
thatjthere  had  been  no  valid  appointment  of  a  third  arbitra- 
tor, we  might  have  had  to  consider  how  far  the  award  could 
be  supported,  as  having  been  made  upon  a  parol  submission, 
but  nothing  of  that  kind  appears.  No  authority  has  been 
cited,  or  found,  which  supports  the  award  against  the  ob- 
jection opposed  to  it.  See  Still  v.  Halford,  4  Camp.  17; 
Oliver  v.  Collings,  11  East  367;  Russell's  Law  of  Arbitra- 
tion, 7th  ed.,  pp.  214,  234. 

As  respects  the  defendant  Loutit,  the  appeal  must  be 
allowed  and  with  the  usual  result  as  to  costs.  The 
appeal  book,  however,  invites  the  attention  of  the  tax- 
ing officer,  as  it  appears  to  me  to  contain  much  unne- 
cessary matter.  The  submission  and  award  are  twice 
printed  at  length,  and  there  is  much  so-called  evidence 
which  might,  with  ordinary  care,  in  settling  the  book,  have 
been  judiciously  omitted.  On  the  whole,  we  think  it  may 
save  the  parties  some  expense,  and  the  taxing  officer  some 
trouble,  if  we  direct  that  one-third  of  the  appeal  book  shall 
be  disallowed  on  the  taxation,  which  will  include  as  well 
what  should  not  have  appeared  in  the  appeal  book  at  all,  as 
so  much  of  it  as  relates  to  the  case  against  the  two  corpora- 
tion defendants  as  against  whom  the  appeal  is  dismissed. 

Maclennan,  J.  A.  : — 

I  am  of  opinion  that  this  appeal  should  be  allowed 
as  against^the  respondent  Loutit,  and  that  it  should  be 
dismissed  as  against  the  defendants  the  townships. 


XXI.] 


BRYCE  V.  LOUTIT. 


107 


There  was  no  natural  watercourse  at  the  place  where  Judgment, 
the  culvert  was  made,  and  therefore  the  plaintiff  was  Maclei^nak, 
not  obliged  to  allow  the  water  which  accumulated  either  on 
the  highway  or  on  the  defendant's  land  to  flow  upon  his 
land,  or  to  pass  through  his  drains :  McGillivray  v.  Millin, 
27  U.  G.  R.  62  ;  Grewson  v.  Or  and  Trunk  R.  W.  Co.,  27 
U.  G.R.  68;  Barhy  v.  Crowland,  88  U.  C.  K  338;  and  if 
either  the  municipalities  or  the  defendant  Lou  tit  desired  to 
obtain  the  privilege  of  draining  through  the  plaintiff's  land 
they  could  not  do  so  without  taking  the  steps  prescribed  by 
law  for  that  purpose.  Unless  they  did  so  he  could  bank  up 
his  land  so  as  to  prevent  any  water  flowing  upon  it  either 
from  the  road,  or  from  the  land  on  the  opposite  side. 

It  seems  that  some  twelve  or  fourteen  years  before  the 
trial,  and  a  year  or  two  after  the  culvert  had  been 
renewed,  the  plaintiff  had  made  a  connection  between  a 
drain  on  his  land,  and  the  road  ditch,  whereby  the  water 
which  came  across  the  road  through  the  culvert  could  and 
did  pass  into  his  drains.  As  long  as  he  left  that  connection 
open  he  could  not  complain  of  the  water  which  thereby 
reached  his  land,  even  if  by  a  sudden  flood  from  rain  or 
melted  snow  it  came  in  such  a  quantity  and  with  such 
violence  as  to  do  him  damage.  It  was  his  own  voluntary 
act  to  make  the  connection,  and  he  could  not  blame  any 
one  else  for  the  consequences.  But  the  plaintiff  was  not 
obliged  to  continue  the  connection,  and  he  could  stop  it  up 
at  his  pleasure. 

I  am,  with  great  respect,  unable  to  agree  with  the  judg- 
ment of  the  learned  Chief  Justice  on  this  part  of  the  case. 

As  I  have  already  said,  if  the  water  had  been  allowed 
to  pass  away  through  the  culvert  gradually  and  without 
obstruction,  the  plaintiff  could  not  have  complained  of  a 
flood  arisirjg  from  a  heavy  rain  or  sudden  thaw,  for  he  had 
himself  made  a  connection  between  his  drain  and  the  road 
ditch,  and  thereby  invited  the  flow  of  the  water.  But  ^11 
he  did  was  to  invite  it  in  its  ordinary  and  natural  flow  ; 
and  he  by  no  means  invited  or  authorized  the  sudden 
opening  of  the  dam,  which  the  defendant  Loutit  had 
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Judgment,  made,  and  the  down  pour  of  water  which  ensued.  If  there 
Maclennan,  had  been  here  a  natural  watercourse,  Loutit  could  have 
dammed  it  up  on  his  own  ground  or  on  the  road  side,  for 
any  purpose  of  his  own.  But  if  he  allowed  it  to  escape 
suddenly  and  in  great  volume  to  the  injury  of  riparian 
proprietors  lower  down,  numerous  cases  decide  that  he 
would  be  liable  for  the  damage.  That  has  been  decided 
so  often  that  it  is  elementary  law.  The  principle  must  be 
the  same  here.  Grant  that  the  plaintiff  permitted  or  invi- 
ted the  water  to  pass  over  his  land  in  its  ordinary  natural 
flow,  he  was  not  bound  to  have  his  drains  or  his  land  in 
any  particular  state  except  to  meet  and  receive  that 
natural  flow.  He  owed  no  duty  to  the  defendant  in  respect 
of  his  land  or  his  drains.  If  it  be  true  that  his  drain  was 
entirely  stopped  up  and  useless,  as  the  learned  Chief 
Justice  thinks  the  evidence  shews  it  was,  that  does  not 
excuse  the  defendant.  The  plaintiff  could  stop  his  drain 
up  altogether  if  he  chose,  and  could  refuse  to  receive  the 
water  altogether.  But  the  referee  finds,  and  I  think  the 
evidence  warrants  the  finding,  that  the  plaintiff's  drains 
were  sufficient  for  the  ordinary  natural  flow  of  the  water, 
if  it  had  not  been  dammed  up  by  the  defendant,  even 
though  not  suflacient  fo!r^he  case  of  a  flood. 

I,  therefore,  think  the  plaintiff  entitled  to  recover  the 
damages  found  by  the  referee  against  the  defendant 
Loutit,  and  that  to  that  extent  the  appeal  should  be 
allowed. 

I  am,  however,  of  opinion  that  the  judgment  is  clearly 
right  in  dismissing  the  action  against  the  two  townships. 
As  to  them,  I  think  the  action  was  entirely  misconceived. 
It  is  said  that  the  closing  of  the  culvert  so  that  the 
water  became  dammed  up  in  the  pond  and  dangerous, 
was  disrepair,  which  conduced  to  the  plaintiff's  damage. 

I  think  the  disrepair  for  which  a  municipality  is  liable 
is  disrepair  of  a  highway.  The  duty  to  repair  is  to  per- 
sons using  or  desiring  to  use  the  road  as  such,  that  is  to 
use  it  for  travel ;  as  long  as  it  is  in  good  order  for  travel 
it  is  in  repair.    The  pond  on  the  defendant's  ground  did 
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no  harmHo  the  road.    If  left  alone  it  would  have  dried  up  Judgment. 

and  disappeared  by  evaporation,  as  ifc  had  done  in  previous  Maclennan, 

years.    It  is  not  suggested  that  there  was  any  danger  of  ^• 

its  breaking  away  of  its  own  force,  if  that  would  have 

made  any  difference.    The  townships  had  nothing  to  do 

with  opening  it  and  allowing  the  water  to  escape.  That 

was  the  act  of  the  defendant  Loutit  alone,  and  he  alone 

is  responsible  for  it.    It  was  he  who  made  the  dam  in 

the  first  instance,  and  he  who  opened  it  on  the  20th  of 

April,  and  it  is  he  alone  who  ought  to  make  good  the 

damage. 

I,  therefore,  am  clearly  of  opinion  that  the  action  was 
properly  dismissed  as  against  the  townships,  and  that  as 
to  them  the  appeal  fails. 

Hagarty,  C.  J.  0.,  and  Boyd,  C,  concurred. 

Appeal  allowed  in  part  with  costs. 
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Kenny  v.  Caldwell. 

Evidence — Survey — Plan — Description. 

The  description  of  a  lot  prepared  for  and  used  by  the  Crown  Lands 
Department  in  framing  the  patent,  which  grants  the  lot  by  number  or 
letter  only,  is  admissible  evidence  to  explain  the  metes  and  bounds  of 
that  lot. 

The  plan  of  survey  of  record  in  and  adopted  by  the  Crown  Lands  Depart- 
ment governs  on  a  question  of  location  of  a  road,  when  the  surveyor's 
field  notes  do  not  conflict  with  the  plan  and  no  road  has  been  laid  out 
on  the  ground. 

Judgment  of  the  Common  Pleas  Division  reversed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Common  Pleas  Division. 

The  question  was  one  of  boundary.  Both  parties  claimed 
under  the  same  patent,  the  contest  being  as  to  the  point  of 
commencement  of  the  description  of  the  plaintiff's  land, 
the  plaintiff*  contending  that  there  was  a  road  allowance 
to  the  south  of  the  lot  as  patented,  and  that  his  parcel 
commenced  at  the  northerly  boundary  of  this  road,  and 
not  at  the  northerly  boundary  of  the  next  lot,  which  was 
an  ascertained  line. 

The  action  was  tried  on  the  8th  of  October,  1891,  at 
Barrie,  before  Ferguson,  J.,  who  found  in  favour  of  the 
defendant,  and  his  judgment  was  affirmed  by  the  Common 
Pleas  Division,  the  Judges  being  divided  in  opinion.  A 
good  deal  of  evidence,  which  it  is  unnecessary  to  refer  to  in 
detail,  was  given  as  to  the  work  on  the  ground,  one  very 
old  man,  named  Johnson,  describing  the  position  of  some 
of  the  surveyor's  posts  in  the  locality  in  question. 

The  plaintiff  appealed,  and  the  appeal  was  argued  before 
Hagarty,  C.  J.  0.,  Osler,  and  Maclennan,  JJ.A.,  and 
Robertson,  J.,  on  the  30th  of  November,  and  1st  of 
December,  1893. 


McCarthy,  Q.  C,  and  Pepler,  Q.  C,  for  the  appellant. 
Lount,  Q.  C.,and  G.  E.  Hewson,  for  the  respondent. 
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Two  points  o£  law  were  discussed,  viz.,  the  admissibility  Statement, 
in  evidence  of  descriptions  for  patents,  prepared  for  and 
used  by  the  Crown  Lands  Department ;  and  the  weight 
to  be  given  to  the  plan  of  survey.    The  cases  cited  on  these 
points  are  referred  to  in  the  judgments. 

February  28th,  1894.    Osler,  J.  A.  :- 

[The  learned  Judge  stated  the  facts  and  analyzed  the 
evidence,  coming  to  the  conclusion  that  the  field  notes  and 
evidence  as  to  work  on  the  ground,  left  it  quite  uncertain 
whether  or  not  the  road  had  been  laid  out ;  and  then 
continued  :] 

That  the  plan  or  diagram  of  survey,  and  the  description 
for  grant,  were  admissible  as  evidence,  to  prove  the  existence 
of  the  road  in  question,  appears  to  me  incontrovertible. 
The  former  is  the  official  plan  and  record  of  the  survey 
from  which  the  grants  of  the  lands  surveyed  and  plotted 
out  thereon,  have  been  made.  In  Badgely  v.  Bender,  3  O.  S. 
221,  Sir  John  Robinson,  in  speaking  of  such  a  plan  where 
no  evidence  remained  or  could  be  given  of  an  actual  origi- 
nal survey,  said  (p.  226)  :  "  When  we  know  that  it  is  on  these 
official  documents  that  the  patents  have  been  subsequently 
framed,  we  must  be  convinced  of  the  extreme  danger  of 
trusting  so  implicitly  to  anything  else  as  to  these  official 
diagrams,  for  information  upon  the  plan  on  which  the  sev- 
eral townships  were  laid  out.  This  has  not  been  questioned 
in  our  courts  at  any  time  within  my  knowledge."  There 
is  much  in  that  case  to  justify  us  in  holding — if  the  case 
had  to  turn  upon  that  point — that  as  against  the  evidence 
afforded  by  a  plan  and  descriptions  for  grant,  and  the  infer- 
ence to  be  drawn  from  the  instructions  to  the  surveyor, 
and  the  principle  on  which  the  survey  was  performed,  it 
would  be  unsafe  at  this  distance  of  time  to  accept  and  act 
upon  the  recollection  of  Johnson,  as  to  the  position  of  the 
post  he  speaks  of,  which  he  might  very  easily  have  con- 
fused wdth  the  stake  which  was  planted  twenty-two  feet 
distant,  at  the  north-west  corner  of  lot  10. 
15 — VOL.  XXI.  A.  R. 
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Judgment.  Jn  Regina  v.  Great  Western  K  W.  Co.,  21  U.  C.  E,.  555,  at 
OsLEE,  P-  577,  the  Court,  speaking  by  the  same  Chief  Justice,  say  : 
J. A.  «  Under  the  313th  clause  of  the  Municipal  Act  (the  origin 
of  which  is  section  12  of  50  Ceo.  III.  ch.  1),  the  fact  of  a 
government  surveyor  laying  out  certain  allowances  for 
road  in  the  plan  of  the  original  survey  of  Crown  lands 
would  be  sufficient,  we  think,  to  give  to  such  roads  or 
streets  the  legal  character  of  highways,  though  there  may 
have  been  no  stakes  planted  on  the  ground  to  mark  them 
out."  See  also,  Regina  v.  Hunt,  16  C.  P.  145  ;  and  in 
Appeal,  17  C.  P.  443 ;  and  Garrick  v.  Johnston,  26  U.  C.  R. 
69,  where  it  is  said  the  work  on  the  ground  must  govern ; 
but  under  section  313,  the  fact  of  the  government  surveyor 
having  laid  out  the  road  on  his  plan  of  the  original  survey 
would  make  it  a  highway,  unless  there  was  evidence  of  his 
work  on  the  ground  clearly  inconsistent  with  such  plan. 

So  in  Hagarty  v.  Britton,  30  XJ.  C.  R.  321,  it  was  held 
that  it  was  competent  for  the  original  Crown  surveyor  in 
laying  out  the  plan  or  diagram  of  the  survey,  to  make  an 
allowance  for  a  road  not  inconsistent  with  his  work  on  the 
ground.  In  the  same  case  it  was  also  held  that  the  descrip- 
tions for  grant  by  metes  and  bounds  in  the  Crown  Lands 
Department  were  admissible  to  explain  the  patent  for  the 
lot  when  it  had  been  described  only  by  the  number  of 
the  lot  and  concession.  See  also  Martin  v.  Grow,  22  U.  C. 
R  485;  McGregor  v.  McMichael,  41  U.  C.  R.  128;  Mc- 
Eachern  v.  Somerville,  37  U.  C.  R.  609,  620,  629. 

The  plan  and  the  description  for  grant  of  10  and  D, 
shew  the  road  in  question  ;  the  land  has  been  granted  in 
reference  to  the  plan,  and  there  being  no  work  on  the 
ground  inconsistent  therewith.  I  am  of  opinion  that  the 
existence  of  the  road  is  well  proved,  and  that  the  appeal 
should  be  allowed. 

Maclennan,  J.  A. : — 

There  are  two  questions  in  this  appeal:  first,  whether 
the  plaintiff  has  established  a  paper  title  to  the  land  in 
dispute ;  and,  secondly,  whether  or  not  he  has  made  good 
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a  title  by  length  of  possession.    If  he  has  a  paper  title,  it  Judgment, 
becomes  unnecessary  to  consider  the  second  question,  for  in  maclennak, 
that  case  the  plaintiff  is  entitled  to  succeed. 

The  plaintiff's  title  deed  conveys  to  him  100  acres, 
more  or  less,  composed  of  the  south  east  part  of  lot 
lettered  D,  on  the  east  side  of  the  Penetanguishene  road,  in 
the  township  of  Oro,  being  a  block  having  a  frontage  of 
80  rods  on  the  eastern  boundary,  and  of  200  rods  on  the 
southern  boundary  thereof.  His  title  is  derived  regu- 
larly by  a  number  of  mesne  conveyances  from  the  patentee 
of  the  Crown,  one  Catharine  McDonald,  to  whom  the 
whole  lot  D  was  granted  on  the  2nd  May,  1839,  under  the 
great  seal  of  Upper  Canada.  The  patent  describess  the 
grantee  as  the  only  child  and  heiress-at-law  of  John  Mc- 
Donald deceased,  who  was  the  assignee  of  the  Hon.  William 
McGillivray  deceased  ;  and  it  includes,  not  only  lot  D,  but 
lots  4  and  10  in  the  same  concession.  There  is  no  de- 
scription by  metes  and  bounds  or  otherwise  in  the  grant, 
but  the  three  lots  are  just  described  by  name,  thus :  "  That 
parcel  or  tract  of  land  situate  in  the  township  of  Oro,  *  * 
containing  by  admeasurement  600  acres,  be  the  same  more 
or  less,  being  composed  of  lots  numbers  4  and  10,  and 
lot  lettered  D,  on  the  east  side  of  the  Penetanguishene 
road  in  the  said  township  of  Oro." 

The  question  in  dispute  between  the  parties  is,  whether 
lot  lettered  D  had  at  the  date  of  the  patent  an  allowance 
for  road  for  its  southern  boundary.  If  it  had,  then  the 
plaintiff's  paper  title  covers  the  land  in  dispute,  otherwise 
not ;  the  reason  being  that  in  the  latter  case  his  twenty 
chains  of  frontage  would  begin  one  chain  further  south, 
and  would  not  reach  the  disputed  land. 

The  patent  not  containing  any  description  whatever  of 
lot  D,  except  that  it  lies  east  of  the  Penetanguishene  road 
in  the  township  of  Oro,  the  plaintiff  was  obliged,  in  order 
to  make  out  his  case,  to  resort  to  extrinsic  evidence  for  the 
purpose  of  shewing  the  southern  limit  of  lot  D  on  the 
ground,  from  which  the  twenty  chains  in  his  deed  ought 
to  be  measured. 
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Judgment.  Yor  this  purpose  he  put  in  surveyor  Wilmot's  field  notes 
Maclbnnan,  of  the  original  survey  made  by  him  between  the  29th  o£ 
J.A.  August  and  the  31st  December,  1811 ;  also  his  instructions 
from  the  Surveyor-General,  and  some  correspondence  be- 
tween Wilmot  and  him  on  the  subject  of  the  survey.  He 
also  put  in  a  copy  of  part  of  Mr.  Wilmot's  plan,  and  of 
part  of  the  office  plan  from  the  Crown  Lands  Department 
of  the  township  of  Oro,  so  far  as  they  related  to  the  land 
in  question,  and  also  copies  of  the  descriptions  for  patent 
both  of  lot  D  and  of  the  other  two  lots  4  and  10  which 
were  included  in  the  same  grant  to  Catharine  McDonald. 
Evidence  was  also  given  on  both  sides  of  the  work  on  the 
ground. 

The  plaintiff  contended  that  this  evidence  established  a 
road  allowance  as  the  south  boundary  of  lot  D,  but  my 
learned  brother  Ferguson,  who  tried  the  case,  decided  that 
the  field  notes  and  the  work  on  the  ground  were  plainly 
against  that  view  ;  and  that,  although  Wilmot's  plan  shewed 
such  an  allowance,  the  field  notes  and  the  -work  on  the 
ground  ought  to  prevail  over  the  plan,  there  being  no  refer- 
ence to  the  plan  in  the  patent.  The  learned  Judge  rejected 
the  descriptions  for  patents,  as  not  admissible  evidence. 

The  Common  Pleas  Divisional  Court  affirmed  the  decision 
by  a  divided  opinion,  the  learned  Chief  Justice  being  for 
affirming  the  judgment,  and  my  brother  Rose  for  revers- 
ing it. 

[The  learned  Judge  then  analyzed  the  evidence,  coming 
to  the  conclusion  that  the  field  notes  and  work  on  the 
ground  were  not  inconsistent  with  the  conclusion  that 
there  was  a  road  allowance  south  of  lot  D,  and  continued  :] 

The  field  operations  were  completed  by  the  31st  of 
December,  and  the  plan  is  dated  in  January  following,  and 
was,  no  doubt,  prepared  by  the  surveyor  in  his  office  and 
not  on  the  field.  His  final  report  of  his  survey  is  not  pro- 
duced. If  it  had  been,  no  doubt  it  would  have  cleared  up 
all  difficulties ;  but  the  plan  must  be  regarded  as  a  part, 
and  an  exceedingly  important  part,  of  his  report,  and 
entitled  to  as  much  weight  as  the  field  notes,  and  when 
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not  in  conflict  with  the  work  on  the  ground,  must  be  Judgment, 
regarded  as  conclusive.  Maclennan 

In  Badgely  v.  Bender,  3  O.  S.  221,  it  was  held  by  the 
majority  of  the  Court,  in  an  elaborate  judgment  of  the  late 
Chief  Justice  Sir  John  Robinson,  that  a  copy  of  the  official 
plan  of  a  township,  shewing  thereon  an  allowance  for  a 
road  crossing  a  certain  lot,  was,  without  more,  and  in  the 
absence  of  anything  to  the  contrary,  good  evidence  of  the 
allowance.  I  quote  the  following  passage  from  his  judg- 
ment, (pp.  225  and  226) :  "  That  the  evidence  was  legal  evi- 
dence, has  not,  I  think,  been  seriously  questioned.  It  is 
probably  forty  years  or  more  since  this  township  was  laid 
out.  It  is  but  seldom  now  that  recourse  can  be  had  to  the 
viva  voce  evidence  of  the  individuals  who  actually  made 
the  original  survej'  of  these  early  settled  townships.  More 
than  a  generation  has  gone  by  ;  some  few  of  them  may  yet 
be  left,  but  a  few  years  will  place  their  evidence  out  of 
reach ;  and  even  where  it  may  yet  be  had,  their  verbal 
account  from  memory  of  what  they  did  forty  years  ago, 
would  be  in  truth  a  much  less  safe  and  satisfactory  descrip- 
tion of  evidence  than  the  official  return  of  their  survey, 
delineated  on  paper  at  the  time  ;  and  besides  when  we 
know  that  it  is  on  these  official  documents  that  the  patents 
have  been  subsequently  framed,  we  must  be  convinced  of 
the  extreme  danger  of  tru.sting  so  implicitly  to  anything 
else,  as  to  those  official  diagrams  for  information  upon  the 
plan  on  which  the  several  townships  were  laid  out.  This 
has  not  been  questioned  in  our  courts  at  any  time  within 
my  knowledge.  I  mean  the  court  has  never  hesitated  to 
receive  the  original  plans  called  the  Quebec  plans  (in 
reference  to  these  old  surveys  made  before  the  division  of 
the  Province),  as  evidence  of  the  manner  in  w^hich  the 
respective  townships  have  been  subdivided  ;  with  respect 
to  the  numbers  of  lots,  allowances  for  roads,  and  in  short 
the  general  scheme  of  the  survey,  it  is  an  established  prac- 
tice to  admit  them  ;  and  I  conceive  it  to  be  undoubtedly 
warranted  by  the  principles  of  evidence  according  to  the 
law  of  England."    And  Sir  James  Macaulay,  who  differed 
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Judgment,  from  the  other  members  of  the  Court  on  the  merits,  said  on 
Maclennan,  the  same  subject  (p.  232)  :  "  The  patent  does  not  point  out 
J.  A.  designate  the  course  or  extent  of  such  allowance,  and  it 

becomes  necessary  to  resort  to  extrinsic  aid  to  discover  it. 
The  best  proof  is  the  allowance  made  on  the  ground  in  the 
original  survey.  If  that  cannot  be  established,  the  public 
records  may  be  looked  to ;  but  they,  unless  proved  by  the 
actual  survey  originally  made  to  be  inaccurate,  should  not 
be  deviated  from  unless  upon  some  clear  and  unequivocal 
ground.  Lands  are  frequently,  if  not  always,  described 
by  the  plans,  which  are  supposed  to  accompany  the  report 
of,  or  to  be  compiled  from,  the  original  survey." 

This  case  was  decided  sixty  years  ago,  and  so  far  as  I 
can  discover,  has  never  been  questioned  since.  The  re- 
marks of  Sir  John  Kobinson  were  made  with  reference  to 
a  survey  then  forty  years  old.  The  present  survey  and 
plan  are  upwards  of  eighty  years  old,  and  the  plan  has  the 
allowance  in  question  distinctly  delineated  upon  it.  I 
think  it  would  be  extremely  dangerous  to  hold,  on  the  very 
uncertain  testimony  of  a  witness  of  great  age,  no  matter 
how  respectable,  speaking  of  what  he  had  seen  casually 
upwards  of  sixty  years  before,  that  the  plan  was 
wrong  on  a  matter  as  to  which  all  other  contemporary 
writing  is  silent. 

I  therefore  think,  that  even  if  the  evidence  of  Johnson 
could  be  regarded  as  inconsistent  with  an  allowance  for 
road  between  10  and  the  gore,  credit  ought  to  be  given 
to  the  plan  rather  than  to  such  evidence. 

But  the  surveyor's  plan  was  not  the  only  piece  of  evi- 
dence. There  is  no  lot  lettered  D  mentioned  in  the  field 
notes  or  on  the  surveyor's  plan  either.  Such  a  lot  is  found 
only  on  the  office  plan  of  the  township  in  which  the  south 
half  of  the  gore  north  of  10  is  so  designated.  When, 
therefore,  we  wish  to  find  lot  D  east  of  the  Penetanguishene 
road  in  the  township  of  Oro,  we  cannot  find  it  in  the 
original  survey,  or  in  the  field  notes  or  in  the  surveyor's 
plan.  We  must  look  elsewhere  for  it,  and  we  find  it  in 
the  office  plan  of  the  township  ;  and  we  also  find  an  allow- 
ance for  road  between  it  and  lot  10. 
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If  we  concede,  therefore,  that  the  surveyor  laid  out  lots  Judgment. 
10  and  11,  and  a  road  allowance  alongside  of  11,  Maclennan, 
he  left  the  gore  alone  and  unsurveyed.  Afterwards  the 
Crown  had  a  plan  of  the  township  prepared,  and  upon 
this  plan  the  gore  is  subdivided  into  three  parts,  namely, 
lots  D  and  E,  and  an  allowance  for  road  along  the  south- 
ern limit  of  D.  Badgely  v.  Bender,  decides  that  this  plan 
alone  without  any  evidence  by  whom  compiled,  or  from 
what  materials,  is  sufficient  evidence  of  the  allowance. 

But  besides  the  surveyor's  plan  and  the  office  plan,  there 
were  the  descriptions  for  patent,  which  the  learned  Judge 
rejected. 

These  documents  are  official  records.  They  are  instru- 
ments signed  by  an  official  of  the  Surveyor-General's 
department,  and  were  evidently  prepared  for  the  guidance 
of  the  proper  officer  in,  and  as  his  authority  for,  the  pre- 
paration of  the  patents,  and  I  think  my  learned  brother 
was  wrong  in  rejecting  them  as  evidence. 

The  language  of  Macaulay,  C.  J.,  above  quoted,  shews 
that  it  was  his  opinion  that  where  the  patent  was  silent, 
the  public  records  might  be  resorted  to  for  explanation  ; 
and  the  reasoning  of  Sir  John  Robinson  is  as  applicable  to 
any  other  record  as  to  a  plan,  for  he  held  the  plan  evidence 
without  any  proof  by  whom  compiled  or  with  what 
materials. 

In  Regina  v.  Great  Western  R.  Tf.  Co.,  21  U.  C.  R.  555, 
at  p.  577,  the  same  learned  Judge,  delivering  the  judgment 
of  the  Court,  held  that  the  fact  of  a  government  surveyor 
laying  out  certain  allowances  for  roads  on  the  plan  of  the 
original  survey  of  Crown  lands  would  be  sufficient  to  give 
such  roads  the  legal  character  of  highways,  though  there 
might  have  been  no  stakes  planted  in  the  ground  to  mark 
them  out,  and  that  they  would  be  deemed  highways  in  law 
before  they  were  actually  opened  and  used.  This  decision 
was  upon  section  313  of  the  Municipal  Act,  C.  S.  U.  C.  eh. 
54,  which  is  the  same  as  the  Act  50  Geo.  III.  ch.  1,  sec. 
12,  which  was  in  force  when  Wilmot  made  the  survey  in 
question. 
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Judgment.  Regina  v.  Eart,  16  C.  P.  145,  Sir  Adam  Wilson 

Maclennan,  reviewed  all  the  authorities  and  held  that  it  was  sufficient 

to  lay  out  a  road  on  the  plan  without  any  work  on  the 

ground. 

Hagarty  v.  Britton,  30  U.  C.  K  321,  in  which  the  judg- 
ment of  the  Court  was  delivered  by  the  late  Sir  W.  B. 
Eichards,  C.  J.,  is  an  authority,  not  only  in  favour  of  the 
surveyor's  and  the  office  plans  being  admitted  to  explain 
a  patent,  but  also  of  the  description  for  patent.  In  that 
case  the  defendant  offered  in  evidence  the  extended  descrip- 
tion of  a  broken  lot  as  prepared  in  the  Surveyor-General's 
office,  but  which  was  not  incorporated  in  the  deed.  The 
reception  of  this  document  as  evidence  of  the  description 
of  the  land  w^as  objected  to.  In  delivering  judgment,  the 
learned  Chief  Justice  says,  (p.  336) :  *'  We  see  no  reason 
why  the  plan  on  which  these  grants  are  made,  may 
not  be  referred  to,  to  aid  in  interpreting  the  grant,  and  as 
shewing  what  the  Government  intended  should  be  the 
boundaries  of  the  land  they  were  granting.  The  plaintiff's 
counsel  objected  to  the  full  description  of  No.  10  being 
given  in  evidence  as  shewing  what  the  Crown  intended 
to  grant  by  the  patent.  We  see  no  objection  to  that 
evidence.  It  is  well  known  that  the  lots  that  are  described 
in  the  patent  by  these  numbers  and  concessions  are  granted 
from  the  plans  and  surveys  supposed  to  be  made  ;  and  these 
documer^ts  being  of  a  public  nature  may  be  alw^ays  referred 
to  as  shewing  the  basis  on  which  the  grant  was  made." 

In  Stevens  v.  Buck,  43  U.  C.  R.  1,  Harrison,  C.  J.,  re- 
viewed the  authorities,  and  held  that  the  Department  of 
Crown  Lands  might  alter  the  office  plan  of  a  township, 
and  that  patents  afterwards  granted  would  be  governed 
in  their  construction  by  the  altered  plan. 

I  am  of  opinion,  therefore,  that  these  descriptions  for 
patent  are  admissible  in  evidence,  and  that  they  are  con- 
clusive. 

The  appeal  should,  therefore,  be  allowed,  and  there 
should  be  judgment  for  the  plaintiff  in  the  action,  and  on 
the  counter-claim. 
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Hagarty,  C.  J.  0. : — 

I  agree.  I  think  that  the  plan  must  govern  whether 
the  road  was  laid  out  with  or  without  instructions.  The 
Crown  could  adopt  the  plan  and  lay  out  the  tract  of 
country  as  it  pleased. 


KOBERTSON,  J. 

I  agree. 


A'ppeal  allowed  with  costs. 


J  udgment. 

Hagarty, 
C.J.O. 


Hanley  V.  The  Canadian  Packing  Company. 

Sale  of  Goods — Quantity — Description — " Gar-load''^ — Gontract — Per- 
formance— Option. 

The  defendants  agreed  to  buy  from  the  plaintiff  a  car  load  of  hogs  at  a  rate 
per  pound,  live  weight.  The  plaintiff  shipped  a  "  double-decked  "  car 
load,  and  the  defendants  refused  to  accept  this,  contending  that  a 
"  single-decked"  car  load  should  have  been  shipped.  There  was  con- 
flicting evidence  as  to  the  meaning  given  in  the  trade  to  the  term  "  car 
load  of  hogs,"  and  it  was  shewn  that  hogs  were  shipped  sometimes  in 
the  one  way  and  sometimes  in  the  other  : — 

Held,  [Hagarty,  C.J.O.,  dissenting],  that  the  plaintiff  had  the  option  of 
loading  the  car  in  any  way  in  which  a  car  might  be  ordinarily  or  usually 
loaded,  and  that  he  having  elected  to  ship  a  double-decked  car  load, 
the  defendants  were  bound  to  accept. 

Judgment  of  the  County  Court  of  Middlesex  reversed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  statement, 
of  the  County  Court  of  Middlesex. 

The  plaintiff  was  a  dealer  in  live  stock,  carrying  on 
business  in  the  township  of  Brant,  and  the  defendants 
were  a  pork  packing  company,  carrying  on  business  at  the 
city  of  London.  On  the  2nd  of  August,  1893,  the  plaintiff, 
who  had  had  previous  dealings  with  the  defendants,  tele- 
graphed to  them  as  follows :  "  Name  best  price  car  hogs 
this  week  or  next."  To  this  the  defendants  replied  quot- 
ing a  price  per  pound,  live  weight,  for  hogs,  and  after 
some  further  telegrams  had  passed  between  the  parties 
settling  the  price  and  date  of  delivery,  the  plaintiff  tele- 
16 — VOL.  XXI.  A.  R. 
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Statement,  graphed  :  "  Will  bring  load  Saturday  morning."  On  the 
12th  of  August,  1893,  the  date  fixed  by  this  telegram,  the 
plaintiff  tendered  to  the  defendants  at  London  a  car  of 
hogs  containing  158  animals,  the  car  being  what  was 
known  as  a  "  double-decked "  car.  Between  the  5th  of 
August  and  the  date  of  delivery  the  price  of  hogs  had 
fallen  one  cent  per  pound,  live  weight,  and  the  defendants 
refused  to  accept  the  car  loaded  in  this  way,  contending 
that  they  had  only  intended  to  buy,  and  were  only  bound 
to  accept,  a  "  single-decked  "  car  load.  By  arrangement 
between  the  parties  the  defendants  paid  to  the  plaintiff  the 
contract  price  for  the  number  of  animals  required  to  fill  a 
single-decked  car  and  the  then  current  market  price  for  the 
remaining  animals,  and  the  plaintiff  thereupon  brought 
this  action  against  them  to  recover  the  sum  of  $146.90,  the 
balance  due  for  the  double-decked  car  load  at  the  contract 
price. 

The  action  was  tried  before  His  Honour  Judge  William 
Elliot,  at  London,  in  October,  1893,  when  conflicting  evi- 
dence was  given  as  to  the  meaning  that  would  be  given 
in  the  trade  to  the  words  "  car  hogs,"  and  it  was  shewn 
that  hogs  were  sometimes  shipped  in  one  way  and  some- 
times in  the  other. 

The  learned  Judge  having  dismissed  the  action,  the 
plaintiff  appealed,  and  the  appeal  was  argued  before 
Hagart^,  C.  J.  O.,  Osler,  and  Maclennan,  J  J.  A.,  on  the 
9th  of  January,  1894. 

/.  F.  Hellmuth,  and  W.  G.  Fitzgerald,  for  the  appellant. 
The  learned  Judge  has  held  that  the  onus  was  on  the 
plaintiff  to  shew  that  the  double-decked  car  load  of  hogs 
shipped  by  him  came  within  the  words  of  the  contract, 
but,  on  the  contrary,  it  is  for  the  defendants  to  shew 
that  what  was  tendered  to  them  was  something  that 
could  not  come  within  the  term.  There  was  no  necessity 
for  shewing  that  there  was  a  settled  custom  or  usage  by 
which  the  term  "  car "  would  be  interpreted  "  double- 
decked  car."    The  term  being  ambiguous,  the  plaintiff  was 
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entitled  to  place  upon  it  any  interpretation  that  might  Argnment. 
reasonably  be  placed  upon  it,  and  the  defendants  were 
bound  to  carry  out  the  contract  with  that  interpretation. 

Hume  Elliot,  for  the  respondents.  The  interpretation  to 
be  given  to  this  term  is  a  question  of  fact.  The  evidence 
is  conflicting,  but  the  fair  inference  is  that  when  a  double- 
decked  car  is  wanted  that  term  is  used,  while  "  car  "  means 
a  car  loaded  in  the  ordinary  way,  without  any  extra 
accom  modation. 

I.  F.  Hellmuth,  in  reply. 

February  28th,  1894.    Osler,  J.  A.  :— 

Contrary  to  my  impression  at  the  argument,  I  am  of 
opinion,  on  further  consideration,  that  the  plaintiff  is 
•entitled  to  succeed. 

The  defendants  agreed  to  buy  a  car  load  of  hogs,  to  be 
paid  for  at  so  much  a  pound  live  weight,  and  the  plaintiff 
has  delivei-ed  them  a  carload  of  hogs.  But  they  say  :  "  We 
meant  a  car  load  of  hogs  packed  or  shipped  in  a  particular 
way,  namely,  in  a  single-decked  car,  by  which  we  would 
have  received  and  become  liable  for  a  smaller  quantity 
than  the  car  load  which  the  plaintiff  has  shipped  to  us  in 
a  double-decked  car."  This,  I  think,  is  a  defence  which, 
under  the  circumstances,  is  not  open  to  them.  There  was 
no  evidence  of  any  established  usage  or  custom  in  the 
trade  which  would  annex  to  the  contract  the  term  that  a 
<;ar  load  was  such  as  would  be  comprised  in  a  single-deck 
car,  nor  was  there  evidence  of  any  previous  dealing  or  . 
usage  between  the  parties  themselves  which  would  explain 
their  contract  to  have  been  made  in  reference  to  a  particu- 
lar kind  of  car  load.  The  defendants  agreed  for  a  car  load 
simpliciter,  knowing  that  a  car  misjht  be  properly  loaded 
in  either  way,  and  they  got  what  they  ordered.  It  is  not 
open  to  them  to  say  that  they  meant  a  car  loaded  in  a 
different  way  from  that  which  the  plaintiff  sent  them,  for 
that  would  be  to  vary  the  written  contract  that  has  been 
made  between  them,  which  was  for  a  car  load,  and  must 
be  regarded  as  giving  the  plaintiff  the  option  to  load  the 
car  in  any  way  in  which  such  a  car  might  be  ordinarily  or 
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Judgment,  usually  loaded,  that  is  to  say,  as  a  double  or  single  deck. 
OsLER,     Conversely  the  case  is  not  unlike  McAdie  v.  Sills,  24 
C.  P.  606,  where  the  defendant  gave  the  plaintiff  an  agree- 
ment, "  Due  W.  M.,  $100,  payable  in  lumber."    The  plain- 
tiff contended  that  he  was  entitled  to  merchantable  lum- 
ber.   The  defendant,  on  the  other  hand,  wished  to  prove 
that  an  inferior  kind  of  lumber  had  been  agreed  for,  viz., 
culls  and  joists.    The  evidence  was  admitted,  but,  as^ 
Gwynne,  J.,  points  out,  unnecessarily,  because  the  delivery 
by  the  defendant  of  anything  coming  within  the  descrip- 
tion of  the  general  term  "  lumber  "  to  the  value  of  $100, 
would  have  been  a  fulfilment  of  the  contract,  and  culls  and 
joists,  though  the  former  is  an  inferior  description  of  lum- 
ber, came  within  that  term.    What  the  plaintiff  asked  the 
Court  to  do  was  to  construe  the  contract  so  that  he  should 
have  only  the  best  description  of  lumber.    So  in  Smith  v. 
Jeffryes,  15  M.  &  W.  561,  cited  in  the  last  case,  where  the 
defendant  contracted  to  sell  the  plaintiff  sixty  tons  of 
ware  potatoes,  it  was  held  that  plaintiff  was  not  at 
liberty  to  shew  that  there  were  two  kinds  of  ware  potatoes, 
"  regent's  wares "  and  "  kidney  wares,"  of  which  the 
former  were  the  best  and  the  kind  he  had  contracted  for. 
The  defendant  fulfilled  his  contract  by  delivery  of  kidney 
wares.    In  both  of  these  cases  the  option  lay  with  the 
defendant,  who  was  to  do  the  first  act,  in  the  one  to  deliver 
an  inferior  or  a  better  class  of  lumber,  and  in  the  other  to 
deliver  the  inferior  or  better  kind  of  "  ware  "  potatoes, 
and  he,  not  unnaturally,  took  advantage  of  the  option  to 
perform  the  contract  in  the  way  least  onerous  to  himself. 
Here  it  happens  that  the  form  of  the  contract  gives  the 
option  to  the  vendor,  and  I  think  he  cannot  be  deprived  of 
it  by  any  evidence  of  the  defendants'  uncommunicated 
intention,  or  private  understanding  of  the  term  car  load. 
The  dispute  here  happens  to  be  about  the  quantity,  while 
in  the  cases  referred  to  it  was  about  the  quality  of  the 
article,  but  that  can  make  no  difference. 

The  case  is  different  in  principle  from  those  in  which,  in 
consequence  of  an  error  as  to  the  subject  matter  contracted 
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for,  it  has  been  held  that  there  was  no  consensus  ad  idem,  J^i^gment. 
as  for  example,  Raffles  v  Wichelhaus,  2  H.  &;  C.  906,  where  Oslbr, 
the  defendant  bought  cotton  "  to  arrive  ex  Peerless  from 
Bombay,"  and  there  were  two  ships  of  that  name,  one 
leaving  Bombay  in  October  and  the  other  in  December, 
and  the  defendant  meant  one,  while  the  plaintiff  meant  the 
other;  and  Lever  v.  /acton,  noted  in  30  Solicitors'  Journal, 
p.  7,  where  the  agreement  was  for  two  loads  of  "  gas  cin- 
ders," and  it  turned  out  that  the  article  meant  one  thing 
at  Oldham,  where  the  defendant  resided,  and  something 
quite  different  at  Manchester,  where  the  plaintiff  lived.  I 
think,  therefore,  with  all  deference,  that  the  appeal  should 
be  allowed  and  judgment  entered  for  the  plaintiff  for  the 
amount  which  the  parties  have  sensibly  agreed  on. 

I  refer  also  to  Leake  on  Contracts,  3rd  ed.,  pp.  586-7  ; 
Blackburn's  Contract  of  Sale,  2nd  ed.,  p.  130  ;  Wharton  on 
Contracts,  sections  619,  620;  Small  v.  Quincy.  4  Me.  497; 
Dishorough  v.  Neilson,  3  Johns.  Cas.  81 ;  Price  v.  Nixon,  5 
Taunt.  338 ;  Benson  v.  Schneider,  7  Taunt.  273 ;  Cuthhert 
V.  Gumming,  10  Exch.  809 ;  McConnel  v.  Murphy,  L.  R. 
5  P.  C.  at  p.  219;  Colonial  Insurance  Go.  v.  Adelaide 
Marine  Insurance  Go.,  12  App.  Cas.  at  p.  134 ;  Smith  v. 
Hughes,  L.  E,.  6  Q.  B.  597 ;  Eiley  v.  Spotswood,  23  C.  P. 
318  ;  Aldridge  v.  Johnson,  7  E.  &;  B.  at  p.  897. 

Maclennan,  J.  A. : — 

I  am  of  opinion  that  this  appeal  should  be  allowed. 

At  the  trial  the  learned  Judge  ruled  that  the  plaintiff 
<?ould  not  succeed  without  proving  a  custom  in  the  hog 
trade,  that  a  car  of  hogs  meant  a  double-decked  car  load ; 
and  much  evidence  was  given  as  to  the  extent  to  which 
the  different  kinds  of  cars  were  in  use,  and  as  to  what  the 
witnesses  understood  by  the  words  "  car  hogs."  The  evi- 
dence did  not  establish  any  custom  as  to  the  meaning  of 
the  expression,  beyond  the  ordinary  and  usual  plain 
meaning  of  the  words;  and  the  learned  Judge  decided 
that  in  the  absence  of  any  custom  of  trade,  a  car  of 
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Judgment,  hogs  meant  "  an  ordinary  car  laden  with  hogs ; "  that  is 
Maclbnnan,  ^0  say  a  single-deck  car,  and  he  dismissed  the  plaintiff  *s 
J-^-  action. 

The  evidence  established  that  there  are  two  kinds  of 
cars  for  loading  hogs  in  use  by  railway  companies,  called 
single-deck  and  double-deck  cars  respectively  ;  the  former 
kind  having  only  one  floor  'or  deck,  and  the  latter  two 
floors,  one  over  the  other,  for  the  support  of  the  animals. 

Both  kinds  are  in  common  use,  the  latter  at  least  quite 
as  much  as  the  former,  and  the  use  of  both  kinds  was  per- 
fectly well  known  to  the  plaintiff  and  the  defendants  at 
the  date  of  the  contract. 

Under  these  circumstances,  with  great  respect  to  the 
learned  J udge,  I  think  it  cannot  be  said  that  a  car  of  hogs 
prima  facie  means  either  the  one  kind  or  the  other ;  either 
kind  of  car,  when  loaded,  is  a  car  of  hogs.  It  is  quite  evi- 
dent that  either  kind  of  car  when  loaded,  whether  seen 
standing  at  a  station,  or  proceeding  along  the  line,  would 
be  called,  and  properly  called,  a  car  of  hogs.  That  is  the 
plain  common  meaning  of  the  words,  and  in  my  opinion 
what  the  plaintiff  offered  to  the  defendants  at  London  on 
the  day  appointed  answered  the  description  of  the  very 
thing  which  he  had  agreed  to  sell,  and  which  the  defendants 
had  agreed  to  buy.  Suppose  that  the  case  had  been  this: 
The  plain tifl* had  a  double-deck  load  standing  at  the  station 
at  Brantford,  and  telegraphed  to  the  defendants,  saying: 
"  I  have  car  hogs  at  station  here,  will  you  buy  and  what 
price  ?"  and  the  defendant  answered,  "  Yes,"  and  naming 
price  ;  and  that  was  agreed  to  by  the  plaintiff.  Is  it  not 
clear  that  it  would  be  a  good  contract  for  the  sale  of  the 
double-deck  load  ?  It  would  be  a  sale  of  specific  goods, 
and  I  cannot  doubt  that  the  words  "  car  hogs,"  would  be  a 
sufficient  description  of  that,  having  regard  to  the  evidence 
given  in  this  case.  If  so,  I  do  not  see  what  difference  it 
makes  that  the  goods  in  this  case  were  not  specific.  The 
question  in  each  case  is,  whether  what  the  plaintiff  offered 
did  or  did  not  answer  the  description  of  the  goods  which 
he  agreed  to  sell.    I  think  what  he  delivered  was,  accord- 
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ing  to  the  strict  plain  common  meaning  of  the  words  Judgment 
themselves,  a  car  of  hogs.  Macleicmam» 

I  think  we  are  bound  to  interpret  the  words  in  question 
in  their  plain  ordinary  sense,  according  to  the  rule  often 
quoted,  laid  down  by  Tindal,  C.  J.,  in  the  House  of  Lords, 
in  Shore  v.  Wilso7i,  9  CI.  &  F.  355,  at  p.  565.  He  there  says  : 
"  The  general  rule  I  take  to  be,  that  where  the  words  of  any 
written  instrument  are  free  from  ambiguity  in  themselves, 
and  where  external  circumstances  do  not  create  any  doubt 
or  diflSculty  as  to  the  application  of  those  words  to  *  * 
the  subject  matter  to  which  the  instrument  relates,  such 
instrument  is  always  to  be  construed  according  to  the  strict, 
plain,  common  meaning  of  the  words  themselves ;  and  that 
in  such  case  evidence  dehors  the  instrument,  for  the  purpose 
of  explaining  it  according  to  the  surmised  or  alleged  inten- 
tion of  the  parties  to  the  instrument,is  utterly  inadmissible." 
He  then  points  out  that  where  difficulty  arises  as  to  the 
application  of  the  words  used  under  the  surrounding  cir- 
cumstances, the  sense  and  meaning  may  be  ascertained  by 
evidence  dehors  the  instrument,  but  that  "  in  no  case  what- 
ever is  it  permitted  to  explain  the  language  of  a  deed  by 
evidence  of  the  private  views,  the  secret  intentions,  or  the 
known  principles  of  the  party  to  the  instrument,  *  * 
any  more  than  by  express  parol  declarations  made  by  the 
party  himself,  which  are  universally  excluded." 

I  think,  therefore,  that  we  cannot  here  regard  any  evi- 
dence of  the  sense  in  which  the  words  in  question  in  this 
case  were  used  by  either  of  the  parties.  The  woids  have 
a  plain,  well  understood  meaning,  and  we  must  make  the 
best  of  them.  A  car  of  hogs  is  just  a  car  of  hogs,  whether 
it  be  a  double-deck  or  a  single-deck.  The  one  is  as  much 
a  car  of  hogs  as  the  other. 

The  only  remaining  question  is,  whether  there  being  these 
two  different  ways  of  loading,  there  is  such  uncertainty 
in  the  contract  as  avoids  it  altocjether.  I  think  there  is 
no  such  uncertainty.  There  is  always  an  element  of  un- 
certainty where  the  subject  of  the  contract  is  not  a  specific 
article ;  and  the  rule  is,  id  certum  est,  etc.    There  is  no 
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Judgment,  more  uncertainty  here  than  in  an  agreement  to  buy  from  one 
Maclennan,  hundred  to  tvyo  hundred  hogs  at  such  a  price  per  pound, 
J.A.  QY  lease  for  three,  six,  or  nine  months,  at  such  a  rent 
per  month  ;  or  for  a  sale  of  from  twenty  to  thirty  acres 
of  such  a  piece  of  land,  at  so  much  per  acre,  all  of  which 
would  be  perfectly  good  contracts.  Here  the  contract  is 
for  a  car  of  hogs,  which  may  be  either  a  single-deck  or  a 
double-deck  load,  at  so  much  per  pound  ;  and  the  evidence 
shews  about  how  many  animals  that  means  in  the  one  case 
and  the  other.  Even  if  single-deck  or  double-deck  had 
been  specified,  there  would  still  be  uncertainty  in  the 
number  and  weight  of  the  animals  within  certain  limits. 
In  such  case  there  is  a  right  of  election  with  one  or  other 
of  the  parties ;  and  the  rule  is  stated  by  Lord  Blackburn 
to  be,  "  That  when  from  the  nature  of  an  agreement  an 
election  is  to  be  made,  the  party  who  is  by  the  agreement 
to  do  the  first  act,  which  from  its  nature  cannot  be  done 
till  the  election  is  determined,  has  authority  to  make  the 
choice  in  order  that  he  may  perform  his  part  of  the  agree- 
ment ;  when  once  he  has  performed  the  act  the  choice  has 
been  made  and  the  election  irrevocably  determined ;  till 
then  he  may  change  his  mind  as  to  what  the  choice  shall 
be,  for  the  agreement  gives  him  till  that  time  to  make  his 
choice :"  Blackburn's  Contract  of  Sale,  2nd  ed.,  p.  130 ; 
citing  Heyward's  Case,  2  Co.  36 ;  and  see  Reed  v.  Kilhurn 
Co-operative  Society,  L.  R  10  Q.  B.  264. 

In  the  present  case  the  plaintifi'  was  to  do  the  first  act. 
The  contract  required  him  to  deliver  the  goods  at  London 
on  a  certain  day,  and  the  right  of  election  was,  therefore, 
with  him  to  deliver  either  a  single-deck  or  a  double-deck 
load.  If  the  price  agreed  upon  had  been  for  a  lump  sum, 
then  by  comparing  that  price  with  the  market  value  of  the 
goods  at  the  time  it  might  have  been  apparent  that  the 
parties  both  intended  one  kind  of  a  load,  and  not  the 
other ;  but  as  the  price  agreed  upon  was  so  much  per 
pound,  it  throws  no  light  whatever  on  the  question,  and 
leaves  to  the  plaintiff*  the  option  of  determining  which 
kind  of  a  load  he  was  to  deliver. 
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I  am,  therefore,  of  opinion  that  the  judgment  is  wrong  Judgment, 
and  should  be  reversed,  and  that  our  judgment  should  be  Maclennan, 
for  the  plaintiff. 

Hagarty,  C.  J.  O. : — 

It  seems  impossible  to  me  to  decide  this  case  as  a  mere 
question  of  law,  settling  the  legal  meaning  of  the  words 
used  by  the  parties  to  the  contract.  If  there  had  been  a 
jury  the  Judge  could  not  have  withdrawn  it  from  them 
and  decided  it  as  a  legal  question. 

The  evidence  called  by  the  parties  as  to  how  such  an  ex- 
pression would  be  used  and  understood  in  the  trade  of 
buying  and  selling  of  hogs,  the  ordinary  usage  of  railway 
cars  for  the  carriage  of  hogs  and  sheep,  all  must  be  heard 
and  discussed  as  leading  to  what  seems  to  me  to  be  the 
final  point  for  decision,  viz.,  How  would  such  words  as 
these  be  used  and  understood  by  persons  conversant  with 
the  practice  and  usages  of  the  particular  trade  or  business  ? 
In  other  words,  How  would  the  plaintiff  receiving  such  a 
written  order  reasonably  understand  what  was  ordered  ? 

He  would  be  bound  to  understand  the  language  as 
used  in  the  trade  or  in  the  transmission  of  such  goods  by 
rail. 

As  already  noticed,  I  do  not  think  the  Judge  could  have 
told  the  jury  as  a  matter  of  law  what  the  words  meant. 
This  would  have  to  be  decided  as  the  result  of  the  con- 
flicting evidence  adduced  to  prove  a  usage  or  practice,  and 
the  jury  would  have  to  find  it  as  a  question  of  fact  pro- 
perly submitted  to  them. 

Here  we  have  no  jury,  the  Judge  has  to  decide  both  fact 
and  law. 

In  his  view  the  plaintiff  was  not  warranted  in  reading 
the  defendants'  order  as  he  did,  and  sent  the  larger  quan- 
tity at  his  peril. 

We  have  now  to  put  ourselves  in  his  place. 

I  hardly  agree  with  some  of  the  learned  Judge's  reason- 
ing or  his  view  as  to  the  necessary  prima  facie  meaning 
of  the  order. 
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Judgment.       But  I  am  not  prepared  to  hold  that  his  ultimate  decision 
Hagakty,  against  the  plaintiff  is  wrong  on  the  evidence,  so  that  we 
C.J.O.     could  properly  overrule  him. 

On  the  whole  case,  if  properly  left  to  me  as  a  juror,  I 
think  I  would  have  found  for  the  defendants. 

If  no  hogs  had  been  delivered,  and  the  market  had  risen, 
and  the  vendees  had  sued,  could  they  have  insisted  on  a 
two-decked  car  load,  the  plaintiff  here  (then  defendant) 
insisting  that  one  single  car  load  only  was  contracted  for  ? 
That  would  have  raised  the  same  question  in  a  different 
aspect. 

I  do  not  think  the  Judge  could  possibly  rule  as  mere 
matter  of  law  that  he  was  bound  to  send  the  double  load. 

It  would  have,  as  here,  to  depend  on  the  evidence  of 
usage  and  understanding. 

Appeal  allowed  with  costs, 
Hagarty,  C.  J.  O.,  dissenting. 
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The  Muskoka  Mill  and  Lumber  Company 

V. 

McDermott  et  al. 

Timber — License — Trespass — Crown  Lands  Department — R.  8.  0.  ch.  28. 

The  legal  right  of  a  licensee  of  timber  limits  under  a  license  issued  by  the 
Ontario  Crown  Lands  Department  ceases  (except  as  to  the  matters  spe- 
cially excepted  by  the  Act)  at  the  expiration  of  the  license  year,  and  there 
is  no  equitable  right  of  renewal  capable  of  being  enforced  against  the 
Crown  or  sufficient  to  uphold  a  right  of  action  for  trespas-s  committed 
after  the  expiration  of  the  license  and  before  the  issue  of  a  renewal. 

The  insertion  in  a  license,  after  its  expiration,  of  a  lot  omitted  by  error 
does  not  confer  upon  the  licensee  such  a  title  as  enables  him  to  main- 
tain an  action  for  trespass  committed  on  the  omitted  lot. 

Judgment  of  the  District  Court  of  Muskoka  reversed. 

This  was  an  appeal  by  the  defendants  from  thejudg-  Statement 
ment  of  the  District  Court  of  Muskoka. 

The  plaintiffs  brought  this  action,  in  the  County  Court 
of  York,  to  recover  the  sum  of  $200,  the  value  of  timber 
cut  by  the  defendantar  upon  island  "  N  "  in  Lake  Joseph, 
while,  as  alleged,  held  by  the  plaintiffs  under  license  issued 
by  the  Ontario  Government.  Subsequently,  at  the  in- 
stance of  the  defendants,  the  venue  was  changed  to  the 
town  of  Bracebridge,  and  the  action  was  transferred  to 
the  District  Court  of  Muskoka.  It  came  on  for  trial  at 
Bracebridge,  on  the  20th  of  June,  1893,  before  His  Honour 
Judge  Mahaffy,  who,  on  the  21st  of  October,  1893,  gave 
judgment  in  favour  of  the  plaintiffs  for  $180  and  costs. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  O.,  Oslek,  and  Maclennan,  J  J.  A., 
on  the  10th  of  January,  1894. 

It  appeared  at  the  trial  that  the  island  in  question  was 
included  in  a  timber  license  granted  to  the  plaintiffs  bearing 
date  the  17th  of  June,  1878,  and  terminating  on  the  30th 
of  April,  1879,  and  also  in  licenses  issued  every  year  there- 
after up  to  and  inclusive  of  the  year  1882-3,  the  license 
for  which  terminated  on  the  30th  of  April,  1883.    In  the 
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Statement,  following  year  another  license  was  issued  bearing  date  the 
22nd  of  Juiie,  1883,  terminating  on  the  30th  of  April, 
1884,  which  covered  only  islands  "  A"  to  "  M"  inclusive. 
This  was  the  first  and  only  license  in  which  island  "  M" 
appeared. 

Licenses  were  afterwards  issued  yearly,  seven  in  all,  the 
last  of  which  was  dated  the  1st  of  May,  1891,  and  termi- 
nated on  the  30th  of  April,  1892,  in  each  of  which  appeared 
the  series  of  islands  from  "A"  to  "L,"  in  Lake  Joseph, 
inclusive,  island  "  N"  never  having  been  granted  after  the 
license  terminating  on  the  30th  of  April,  1883,  but  ground 
rent  to  same  amount  was  paid  to  the  Crown  after  the 
omission  of  island  N." 

That  island  was  granted  by  the  Crown  to  one  Campbell, 
on  the  24th  of  September.  1884,  and  was  subsequently 
bought  by  the  defendant  Bryce  on  the  26th  of  August, 
1889.  The  trespasses  complained  ot  were  committed 
in  the  months  of  July  and  August  of  that  year.  After  the 
timber  had  been  carried  away,  converted  into  lumber  and 
sold,  the  plaintiffs  made  a  claim  upon  the  defendants  for  it, 
but  finding  that  the  island  was  not  included  in  their  timber 
license,  they  procured  an  officer  in  the  Crown  Lands 
Department,  who  described  himself  as  the  chief  clerk  of 
the  Woods  and  Forest  Branch  of  the  Department,  to  insert 
island  "  N"  in  the  last  four  licenses,  the  first  commencing 
on  the  19th  of  May,  1888,  ending  on  the  30th  of  April, 
1889,  and  the  last  commencing  on  the  1st  of  May,  1891, 
and  ending  on  the  30th  of  April,  1892.  This  was  done  on 
the  1st  of  February,  1892.  The  clerk  said  that  island  "  M" 
had  been  inserted  by  a  clerical  error,  and  that  there  was  no 
reason  for  dropping  island  "  N  that  the  view  taken  by 
the  Department  was  that  the  latter  had  been  omitted  by 
mistake,  and  that  when  the  mistake  was  discovered  it  was 
corrected  by  an  interlineation.  He  said  he  had  authority 
to  restore  the  island  to  the  expired  licenses  in  this  way. 
Whether  such  authority  was  directly  derived  from  his 
superiors  for  the  particular  occasion,  or  was  considered 
incident  to  his  office,  did  not  appear.    The  patent  from 
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the  Crown  contained  an  express  reservation  of  the  pine  Statement, 
timber  under  the  provisions  of  section  12  of  the  Mining 
Act,  E.  S.  0.  ch.  31. 

Moss,  Q.  C,  for  the  appellants.  This  case  is  not  dis- 
tinguishable from  McArthur  v.  Northern  and  Pacific  Junc- 
tion R.  W.  Co.,  17  A.R  86,  for  at  the  time  the  alleged  trespass 
was  committed  no  license  was  in  force,  and  there  was  no 
equitable  right  of  renewal  in  the  plaintiffs  sufficient  to 
enable  them  to  maintain  the  action.  The  subsequent  amend- 
ment of  the  license  can  at  most  avail  only  from  the  date  at 
which  the  amendment  was  made  :  Oshey  v.  Hicks,  Cro.  Jac. 
263.  Moreover,  the  plaintiffs  have  mistaken  their  forum  as 
the  title  to  timber  is  in  question  and  the  jurisdiction  of  the 
District  Court  is  ousted:  McNeill  v.  Haines,  17  0.  R.  479. 

R.  S.  Gassels,  for  the  respondents.  It  is  clearly  shewn 
that  the  omission  of  island  "  N  "  from  the  license  was  a 
mere  clerical  error,  and  this  error  having  been  corrected 
before  action,  the  license  should  be  read  as  if  the  island 
had  always  been  included  therein.  Even  if  the  omission 
is  more  than  a  clerical  error,  the  plaintiffs  have  sufficient 
title  to  maintain  the  action,  for  the  amendment  relates 
back  to  the  date  of  the  license  :  Gilmour  v.  Buck,  24  C.  P. 
187.  M c Arthur  v.  Northern  and  Pacific  Junction  R.  W.  Co., 
is  distinguishable,  for  there  the  trespass  was  committed  at 
a  time  not  only  prior  to  the  issue  of  the  license  but  prior 
to  the  period  that  the  license  when  issued  purported  to 
cover.  The  plaintiffs  here,  have,  by  payment  of  rent  and 
holding  possession  of  the  lands,  shewn  sufficient  title  apart 
from  the  license  to  enable  them  to  maintain  an  action  of 
trespass:  Harper  v.  Charlesworth,  4  B.  &;  C.  574.  At 
worst  the  amendment  of  the  license  is  equivalent  to  an 
assignment  by  the  Crown  to  the  plaintiffs  of  the  value  of 
the  timber.  There  is  no  question  of  title  to  grooving  tim- 
ber involved.  This  is  an  action  for  the  value  of  logs  cut 
before  action,  and  the  title  to  the  land  or  timber  does  not 
come  into  question  :  McLaren  v.  Ryan,  36  U.  C.  R.  307. 

Moss,  Q.  C,  in  reply.    Damages  cannot  be  assigned. 
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Judgment   February  28th,  1894.    Osler,  J.  A. : — 

OSLER, 

J.A.  rpj^g  respecting  timber  on  public  lands  expressly 
enacts  that  no  license  to  cut  timber  on  the  ungranted  lands 
of  the  Crown  shall  be  so  granted  for  a  longer  period  than 
twelve  months ;  that  it  shall  describe  the  lands  on  which 
the  timber  may  be  cut;  and  as  to  its  operation,  that  it 
shall  confer  for  the  time  being  on  the  nominee  the  right 
to  take  and  keep  exclusive  possession  of  the  lands  so 
described,  and  shall  vest  in  the  holder  thereof  all  rights  of 
property  whatsoever  in  all  trees,  timber  and  lumber  cut 
within  the  limits  of  the  license  during  the  term  thereof, 
whether  by  the  authority  of  the  holder,  or  by  any  other 
person,  with  or  without  his  consent,  and  shall  entitle  the 
holder  to  seize  such  trees,  etc.,  where  found  in  possession 
of  any  unauthorized  person,  and  to  institute  actions  against 
any  wrongful  possessor ;  and  to  prosecute  trespassers  and 
recover  damages  ;  and  that  all  proceedings  pending  at  the 
expiration  of  any  license  may  be  continued  to  final  termi- 
nation as  if  the  license  had  not  expired. 

No  language  could  more  forcibly  express  the  limitation 
of  the  right  of  the  holder  to  the  period  of  the  license,  as 
well  as  the  limitation  of  the  period  for  which  it  may  be 
granted,  and  the  license  itself  is  expressed,  as  it  ought  to 
be,  in  accordance  with  the  requirements  of  the  Act.  It  is 
needless  to  say  that  no  conditions,  regulations  or  restric- 
tions can  be  established  by  the  Lieutenant-Governor  in 
Council  which  are  opposed  to  these  requirements,  nor  are 
we  informed  that  any  such  have  been  attempted  to  be 
established.  The  legal  right  of  the  licensee,  except  as 
excepted  by  the  last  clause  of  section  2  of  the  Act,  ceased 
with  the  expiration  of  each  license,  and  I  am  not  aware  of 
any  equitable  right  to  a  renewal  capable  of  being  enforced 
as^ainst  the  Crown.  That  is  a  matter  which  rests  with  the 
Crown,  which  no  doubt  will  act  justly  in  each  particular 
case.  But  there  is  nothing,  so  far  as  I  know,  to  prevent 
the  Crown  from  withdrawing  any  lot  from  a  timber  limit, 
and  declining  to  renew  the  license  over  such  lot  at  the 
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expiration  of  the  license  year.  In  the  present  case  the  Judgment, 
particular  lot  or  island  was  omitted  from  the  license  of  Oslkr, 
1884-5,  and  from  all  subsequent  licenses,  and  while  it  was 
so  omitted  the  defendants,  under  the  circumstances  above 
mentioned,  entered  upon  it  and  cut  and  removed  the  timber. 
It  may  be  that  this  omission  was  by  oversight  or  error,  but 
the  fact  remains  that  when  the  trespass  was  committed 
the  island  was  not  under  license  to  any  one,  and  the  plain- 
tiffs had  not  then  or  thereafter  any  enforceable  legal  or 
equitable  right  against  the  Crown  in  respect  of  it. 

It  is  impossible  to  suppose  that  an  officer  of  the  depart- 
ment— be  he  the  commissioner  or  chief  clerk — could  by 
inserting  the  island  in  the  expired  license,  confer  a  right 
upon  the  licensee  to  bring  an  action  in  respect  of  a  tres- 
pass committed  thereon  years  before.  If  tlie  defendants 
had  no  title  to  this  timber  under  the  patent  they  may  have 
been  trespassers,  but  if  so,  they  were  accountable  to  the 
Crown  for  their  acts,  and  could  not  be  made  accountable 
to  the  plaintiffs  by  an  attempted  correction  of  the  expired 
license.  I  adhere  to  what  was  said  by  the  Chief  Justice 
of  this  Court  and  by  myself  on  the  subject  of  these  timber 
licenses  in  the  recent  case  of  Mc Arthur  v.  Northern  and 
Pacific  Junction  R  W.  Co.,  17  A.  R.  86.  In  doing  so  I 
hold  nothing  contrary  to  what  was  actually  decided  by 
the  Queen's  Bench  in  McLaren  v.  Ryan,  36  U.  C.  K  307, 
though  it  will  be  seen  that  I  do  not  concur  in  the  sugges- 
tion of  Wilson,  J.,  at  p.  313,  that  the  licensees  have  any 
right  of  pre-occupancy  to  the  limits  which  can  give  them 
a  continuous  right  covering  periods  for  which  they  are  not 
actually  under  license. 

What  is  said  by  the  late  Chief  Justice  Moss  in  Contois 
V.  Bonfield,  27  C.  P.  84!,  in  appeal,  is  in  point.  There 
the  defendant  contended  that  he  had  the  right  to  take 
advantage  as  against  the  plaintiff,  the  patentee  of  the 
Crown,  of  an  alleged  agreement  by  the  plaintiff  that  the 
Crown  should,  notwithstanding  the  patent,  have  the  right 
to  deal  with  the  timber  on  the  granted  land.  The  Chief 
J ustice  says  : — "  It  was  suggested  upon  the  argument  that 
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Judgment,  the  difficulty  arising  from  want  of  privity  was  met  by  the 
OsLER,  commissioner's  renewal  of  the  license  for  the  period  of 
a  year,  and  that  this  should  be  treated  as  a  quasi  assign- 
ment by  the  Crown  of  any  rights  which  could  have  been 
enforced  against  the^plaintiff  at  its  instance.  The  answer 
offered  to  this,  was  that  the  powers  of  the  commissioner 
are  prescribed  and  regulated  by  statute ;  that  an  agree- 
ment for  the  renewal  of  the  license  is  something  which  the 
*  law  has  not  empowered  him  to  make,  and  is  indeed  not 
within  the  contemplation  of  the  statute ;  and  that  he  can 
only  give  a  right  to  cut  timber  on  ungranted  lands  [as 
to  which  the  lands  in  question,  being  mining  lands,  are  no 
doubt  in  a  different  position],  and  even  that  for  no  longer 
a  period  than  twelve  months.  These  positions  are  fully 
supported  by  the  statute." 

The  plaintiffs  further  argued  that  they  might  maintain 
the  action  as  having  been  in  actual  possession,  citing 
Gilmour  v.  Buck,  24  C.  P.  187.  The  difference  between 
that  case  and  the  present,  however,  is  that  there  the  plain- 
tiffs were  in  actual  possession  of  the  very  thing  which  the 
defendants  had  taken.  Here  they  were  not,  and  they  had 
no  title  to  which  any  possession  could  be  attributed.  They 
had  an  officer  called  a  fire  ranger  looking  after  their  limits, 
but  he  does  not  say  that  he  was  on  or  in  any  way  in  pos- 
session of  the  island  in  question,  and  it  was  not  in  fact 
included  in  their  limits  during  the  year  when  the  defen- 
dants were  cutting  timber  upon  it. 

As  the  appeal  must  be  allowed  on  the  grounds  I  have 
mentioned,  it  is  unnecessary  to  consider  whether  the  juris- 
diction of  the  Court  was  ousted  b}^  reason  of  the  title  to 
land  having  been  brought  in  question. 

Maclennan,  J.  A.  :— 

There  are  two  main  grounds  of  appeal.  The  first  is,  that 
the  action  involves  a  question  of  title  to  land,  and  that, 
therefore,  the  District  Court  has  no  jurisdiction ;  and  the 
other,  that  whatever  the  title  of  the  defendants  may  be 
the  plaintiffs  have  no  right  of  action. 
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I  shall  consider  the  second  question  first,  for  if  it  must  Judgment, 
be  decided  in  favour  of  the  appellants,  it  is  not  necessary  maclennan,, 
to  consider  the  other. 

There  is  no  doubt  that  for  five  years  prior  to  the  1st 
May,  1883,  the  plaintiffs  had  a  right  to  the  timber  in  ques- 
tion, and  could  prosecute  any  one  who  interfered  with  it. 
That  right  was  a  legal  right  by  virtue  of  the  statutes,  and 
the  licenses  issued  to  them  from  year  to  year.  On  the  1st 
of  May,  1883,  however,  that  legal  right  came  to  an  end,  for 
the  subsequent  licenses  did  not  include  island  "  N,"  and  for 
nearly  nine  years  the  right  of  the  plaintiff's  was  merely  a 
right  to  have  the  island  restored  to  the  license  in  accord- 
ance with  the  departmental  regulations. 

In  the  meantime  the  island  was  sold  under  the  Mining 
Act  on  the  24th  of  September,  1884,  but  the  patent 
reserved  the  pine  as  directed  by  the  statute,  and  the  sta- 
tute declares  the  effect  of  the  reservation  to  be  that  the 
pine  continued  to  be  the  property  of  the  Crown,  and  could 
be  taken  away  by  the  licensee.  Therefore  the  pine  never 
belonged  to  Campbell,  and  never  passed  to  any  of  hi* 
as&,igns,  and  the  defendants  never  had  any  title  to  it  either 
legal  or  equitable.  Not  only  did  the  patent  reserve  the 
timber,  and  refer  to  the  statute  which  declared  the  efi*ect 
of  the  reservation,  but  the  patent  itself  was  registered,  and 
the  defendants  have  no  sort  of  excuse  on  the  ground  of 
ignorance,  if  they  were  ignorant,  that  the  timber  was 
reserved.  It  may  be  as  they  say,  that  they  bought  the 
island  for  the  sake  of  the  timber,  and  that  the  price  they 
paid  was  fixed  with  reference  to  its  value,  and  not  merely 
to  the  value  of  the  island  as  distinct  from  the  timber ;  that 
makes  their  case  one  of  some  hardship  and  commiseration 
for  their  mistake,  but  does  not  aflTect  their  legal  rights  or 
liability.  If  they  had  made  the  slightest  examination  of 
the  title  they  would  have  found  that  the  pine  timber  was 
the  property  of  the  Crown. 

The  case,  therefore,  stands  exactly  as  if  no  patent  had 
ever  issued,  and  it  is  clear  that  the  defendants  cut  down 
and  removed  not  their  own  timber  but  the  timber  of  the 
18 — VOL.  XXL  A.  R. 
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Judgment.  Qrown,  and  the  remaining  question  is  whether  the  plain- 
Maclennan,  tiffs  can  maintain  the  present  action  against  them  for  so 
doing. 

In  McArthur  v.  Northern  and  Pacific  Junction  R. 
W.  Co.,  17  A.  R.  86,  I  gave  reasons  for  thinking  that 
during  an  interval  between  the  license  of  one  year  and 
its  renewal  in  the  following  year,  the  timber  which  is  the 
subject  of  the  license  continues,  as  against  a  trespasser, 
to  be  in  equity  the  property  of  the  license  holder,  for 
which  he  can  maintain  a  suit  upon  equitable  grounds,  by 
reason  of  the  right  of  renewal  given  by  the  regulations  of 
the  department. 

I  did  not  think  that  the  case  of  Contois  v.  BonMd,  27 
C.  P.  84,  in  this  Court,  decided  otherwise;  two  of  my 
learned  brothers  thought  differently,  and  my  brother  Burton 
expressed  no  opinion  on  the  point.  In  the  latter  case  the 
license  holder  did  ultimately,  on  the  strength  of  his  license, 
and  with  the  assistance  of  the  Attorney-General,  in  a  suit 
in  Chancery,  succeed  in  maintaining  his  right  to  the  tim- 
ber, although  the  legal  property  had  passed  to  Contois  by 
the  patent. 

If  my  opinion  in  the  McArthur  case  is  wrong,  then  the 
plaintiffs  can  clearly  not  recover  in  this  action,  for  they 
had  no  license  when  the  timber  was  cut  and  removed,  nor 
for  a  long  time  afterwards,  and  it  is  not  easy  to  see  how 
the  mere  insertion  of  the  island  in  an  expired  license,  or 
its  insertion  in  one  issued  for  a  period  of  time  long  subse- 
quent to  the  cutting  and  removal,  can  have  any  effect 
whatever.  But  even  if  I  was  right  in  the  opinion  I  ex- 
pressed in  the  McArthur  case  the  plaintiffs  must  equally 
fail,  for  the  legal  property  in  the  timber  when  it  was  cut 
and  removed  was  not  in  the  plaintiffs,  but  in  the  Crown, 
and  the  title  of  the  plaintiffs,  if  they  had  any,  was  purely 
equitable.  The  only  person  who  could  sue  the  defendants 
for  their  trespass  in  an  action  at  law  is  the  Attorney- 
General  on  behalf  of  the  Crown,  and  the  plaintiffs  could 
sue  in  their  own  name  only  in  a  Court  having  equitable 
jurisdiction,  which  the  District  Court  does  not  possess. 
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It  thus  becomes  unnecessary  to  determine  the  other  Judgment, 
objection,  namely,  whether  title  to  land  was  involved,  a  Maclennan, 
question  apparen^fcly  not  free  from  difficult}^ 

I  am,  therefore,  of  opinion  that  the  appeal  should  be 
allowed,  and  that  the  action  should  be  dismissed. 

Hagarty,  C.  J.  0. : — 

I  agree  in  the  judgment  of  my  brother  Osler. 

Appeal  alloU'sd  with  costs. 


Stovel  v.  Gregory. 

Statute  of  Limitations — Possession — Trespass — Fencing — State  of 
Nocture  " — JR.  S.  O.  ch.  Ill,  sec.  5,  suh-sec.  4- 

The  expression  '*  state  of  nature  "  in  sub-section  4  of  section  5  of  R.  S.  O. 
ch.  Ill  is  used  in  contra-distinction  to  the  preceding  expression,  "  re- 
siding upon  or  cultivating,"  and  unless  the  patentee  of  wild  lands,  or 
some  one  claiming  under  him,  has  resided  upon  the  land  or  has  culti- 
vated or  improved  it  or  actually  used  it,  the  twenty  years'  limitation 
applies.  Clearing  or  cultiv^ating  by  trespassers  will  not  avail  to  shorten 
this  limit. 

Per  Burton,  and  Maclennan,  JJ.A.  Merely  fencing  in  a  lot  without 
putting  it  to  some  actual,  continuous  use  is  not  sufficient  to  make  the 
statute  run. 

Judgment  of  the  Queen's  Bench  Division  affirmed. 

This  was  an  appeal  by  the  defendant  from  the  judg-  statement, 
ment  of  the  Queen's  Bench  Division. 

The  action  was  brought  to  recover  possession  of  park 
lot  9,  on  the  south  side  of  Princess  street,  in  the  town  of 
Mount  Forest,  and  was  commenced  on  the  14th  of 
November,  1892.  The  plaintiff  purchased  the  lot  on  the 
^2nd  of  September,  1892,  from  the  devisees  of  one  W.  T. 
Renwick,  to  whom  the  lot  had  been  granted  by  the  Crown 
in  the  year  1859.  The  defendant  claimed  title  by  posses- 
sion, and  the  action  was  tried  at  Guelph,  on  the  3rd  of 
April,  1893,  before  Ruse,  J.,  who  dismissed  it  with  costs. 
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Statement,      appeared  that  the  lot,  when  granted  to  Renwick,  was 
heavily  wooded  and  entirely  unenclosed  and  uncultivated, 
and  that  neither  the  patentee  nor  any  one  claiming  under 
him  had  ever  resided  upon  the  lot  or  enclosed  it  or  cleared 
it  or  cultivated  any  part  of  it.    From  time  to  time,  how- 
ever, trespassers  had  entered  upon  the  lot  and  had  cut 
timber  from  it,  so  that  in  the  year  1872  it  was  almost 
completely  cleared.    The  defendant  lived  near  the  lot  on 
the  north  side  of  Princess  street,  and  was  the  owner  of 
lot  8  on  the  south  side  of  Princess  street,  which  was  fenced 
in,  lying  immediately  to  the  east  of  the  lot  in  question,  and 
he  was  also  lessee  of  lot  10  on  the  south  side  of  Princess 
street,  lying  immediately  to  the  west  of  the  lot  in  ques- 
tion.   Lot  10  was  bounded  on  the  west  by  a  railway 
fence,  and  all  three  lots  were  bounded  on  the  south  by  the 
fence  of  a  highway.    In  the  year  1872,  the  defendant  en- 
closed lot  10  and  about  twenty-five  feet  from  north  to 
south  of  lot  9.    Subsequently,  in  the  year  1874,  the  fence 
on  lot  9  running  from  north  to  south,  was  removed  by 
the  defendant,  and  he  then  built  a  fence  to  the  north  of 
lots  9  and  10,  from  the  north-west  angle  of  lot  8  to  the 
railway  fence,  but  instead  of  following  the  northerly 
boundary  of  the  lots,  he  placed  the  fence  a  foot  or  two  on 
Princess  street,  so  that,  as  he  said,  he  might  not  "  lose  the 
fence  if  the  owner  should  come  along."    According  to  the 
registered  plan  of  the  lots  in  question,  there  was  an  allow- 
ance for  a  street  between  lots  9  and  10,  running  south  from 
Princess  street.     This  street  was  not  laid  out  on  the 
ground,  and  its  east  and  west  sides  were  not  fenced  in, 
and  the  defendant's  fence  ran  across  it.    It  was  proved 
that  the  taxes  had  been  paid  by  the  patentee  down  to  the 
time  of  his  death,  but  it  was  not  shewn  in  whose  name 
the  lot  had  been  assessed.    After  building  the  fence  in 
1874,  the  defendant  used  the  lot  in  summer  for  pasture 
land,  but  did  not  cultivate  it,  and  made  no  use  of  it  in 
winter,  though  sometimes  with,  as  he  stated,  his  permis- 
sion, brushwood  and  chips  were  taken  from  it  in  winter 
by  a  neighbour.    There  was  some  evidence  of  knowledge 
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on  the  part  of  the  patentee  of  the  proceedings  of  the  de-  «tftt«mettt. 
fendant,  but  it  is  unnecessary  to  set  out  this  evidence,  as 
the  decision  did  not  in  any  way  turn  upon  this  question. 

The  plaintiff  appealed  from  the  judgment  of  Rose,  J., 
and  the  appeal  was  allowed  by  the  Queen's  Bench  Divi- 
sion, on  the  29th  of  May,  1893. 

The  defendant  then  appealed  to  this  Court,  and  the 
appeal  was  argued  before  Hagarty,  C.  J.  O.,  Burton, 
OsLER,  and  Maclennan,  J  J.  A.,  on  the  27th  and  28  th  of 
March,  1894. 

H.  J.  Scott,  Q.  C,  and  William  Kingston,  Q.  C,  for  the 
appellant.  The  Queen's  Bench  Division  decided  this  case 
in  favour  of  the  plaintiff  partly  on  the  ground  that  when 
possession  was  taken  by  the  defendant  the  land  was  in  a 
state  of  nature,  so  that  the  twenty  years'  limitation  applied, 
and  partly  on  the  ground  that  the  possession  by  the 
defendant  was  not  of  such  a  continuous  nature  as  to  make 
the  statute  run.  On  neither  ground,  we  submit,  can  the 
judgment  be  supported.  Putting  the  fence  round  the  lot 
without  cultivating  it  or  making  any  actual  use  of  it,  is  a 
sufficient  taking  of  possession  to  make  the  statute  run. 
Were  it  not  so,  then  the  statute  would  never  apply  to  any 
land  that  cannot  be  cultivated.  There  does  not  seem  to 
be  any  decision  holding,  in  so  many  words,  that  fencing 
alone  is  sufficient,  but  that  inference  may  fairly  be 
drawn  from  several  of  the  cases  :  Shepherdson  v. 
McGullough,  46  U.  C.  R.  573 ;  McGonaghy  v.  Denmark, 
4  S.  C.  R.  609.  Goffi^n  v.  North  American  Land  Go.,  21 
O.  R.  80,  has  been  relied  on,  but  that  case  is  plainly  dis- 
tinguishable. There  the  land  in  question  had  been  fenced 
in  by  the  true  owner  and  not  by  the  person  claiming  title 
by  possession.  Even  in  the  United  States,  where  the 
doctrine  of  adverse  possession  still  prevails,  fencing  has 
been  held  sufficient:  Sedgwick  and  Wait  on  Title  to 
Lan<l,  sec.  730,  et  seq. ;  Angell  on  Limitations,  6th  ed., 
sec.  383.  The  fact  that  the  road  allowance  has  been  included 
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Argument,  within  the  fences,  can  make  no  possible  difference.  No 
doubt,  no  title  could  be  acquired  to  the  road  allowance^ 
but  that  would  not  affect  the  case  as  far  as  the  portions  of 
land  owned  by  private  owners  are  concerned.  Nor  does 
the  fact  that  the  fence  on  the  north  is  on  the  street  and 
not  on  the  true  boundary,  alter  the  legal  position.  To  so 
much  and  no  more  of  private  property  as  is  within  the 
fences,  has  title  by  possession  been  acquired.  The  Court 
below  is  also  wrong,  we  submit,  in  holding  that  this  land 
was  in  a  state  of  nature  within  the  meaning  of  sub-section 
4  of  section  5  of  R.  S.  O.  ch.  Ill,  when  possession  was 
taken  by  the  defendant.  The  timber  had  been  cut  off, 
and  surely  when  that  had  been  done,  the  lot  could  no 
longer  be  said  to  be  in  a  state  of  nature.  These  words 
must  be  interpreted  to  mean  "  untouched  by  man,"  and  it 
matters  not  whether  the  change  in  the  condition  of  the  lot 
has  been  effected  by  trespassers  or  by  the  true  owner ;  the 
condition  of  the  lot  at  the  time  that  possession  is  taken 
must  govern.  Unless  this  be  so,  a  lot  might  be  cleared  and 
cultivated,  and  yet  because  the  clearing  and  cultivating 
have  not  been  effected  by  the  true  owner,  title  by  possession 
could  not  be  obtained  until  twenty  years  have  elapsed. 

W.  R.  Meredith,  Q.  C,  and  H.  Elliot,  for  the  respondent. 
This  is  a  case  which  calls  for  the  strictest  proof  of  posses- 
sion. The  whole  scope  of  the  Act  requires  that  possession 
must  be  continuous  and  visible,  and  the  possession  of  the 
defendant  was  neither  one  nor  the  other.  The  only  use 
made  by  him  of  the  lot  in  question,  was  that  of  pasturing 
his  cattle  upon  it  in  summer,  and  this  use  amounts  to  no 
more  than  a  series  of  isolated  acts  of  trespass.  No  case 
goes  so  far  as  to  hold  that  fencing  a  lot  without  doing  more 
is  sufficient  to  give  title  by  possession,  and  certainly  in  a 
case  like  this,  where  other  lands  and  a  portion  of  a  high- 
way have  been  included,  the  right  should  not  be  admitted. 
But  there  is  a  clear  answer  to  the  claim  to  title  by  posses- 
sion, under  sub-section  4  of  section  5.  The  land  was 
clearly  in  a  state  of  nature  when  granted  by  the  Grown,  and 
it  is  admitted  that  neither  the  patentee,  nor  any  one 
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claiming  under  him,  has  done  anything  whatever  to  it.  Argument. 
The  sub-section  speaks  of  the  case  where  actual  possession 
has  not  been  taken  by  the  grantee  or  those  claiming  under 
him  "  by  residing  upon  or  cultivating  some  portion  there- 
of," and  then  speaks  of  possession  being  taken  by  some 
other  person  "  while  the  land  was  in  a  state  of  nature." 
Clearly  the  expression  ''state  of   nature"  is  here  used 
in  contra-distinction  to  the  expression  "  by  residing  upon 
or  cultivating  some  portion  thereof,"  and  land  is,  within 
the  meaning  of  the  section,  in  a  state  of  nature,  unless  the 
grantee  or  some  oiie  claiming  under  him  has  actually  re- 
sided upon  or  cultivated  some  portion  thereof.    To  adopt 
the  construction  contended  for  on  behalf  of  the  appellant, 
would  lead  to  manifest  absurdity.    Under  that  construc- 
tion, a  timber  licensee  or  trespasser  might  enter  upon  land 
and  cut  a  few  trees,  and  then  it  could  no  longer  be  said 
that  the  land  was  "  untouched  by  man,"  so  that  the  true 
owner,  without  any  default  on  his  part,  would  be  barred 
at  the  expiration  of  ten  years.    The  same  absurd  result 
would  follow  if  a  little  gravel  were  removed,  or  if  by 
cultivation  or  drainage  of  an  adjoining  lot,  a  piece  of 
swamp,  containing  perhaps  valuable  timber,  were  drained. 
The  only  reasonable  construction  to  give  to  the  section  is 
to  limit  it  to  entry  and  improvement  by  the  true  owner. 
It  is  material  also  to  notice  that  the  section  speaks  of  the 
"land"  being  in  a  state  of  nature,  as  if  to  shew  that  the 
soil  itself  was  being  referred  to,  for  in  other  parts  of  the 
same   section   the   plural  "  lands "  is   used    where  the 
property  in  general  is  being  referred  to. 

H.  J.  Scott,  Q.  C,  in  reply,  A  reasonable  construction 
must  be  put  on  the  appellant  s  contention,  and  it  should 
not  be  pushed  to  absurdit}^  Of  course,  if  only  one  or  two 
trees  were  cut  from  a  lot,  that  would  be  such  a  trifling 
alteration  in  its  condition  that  it  could  well  be  said  to  be 
still  in  a  state  of  nature.  Perhaps  the  definition  contended 
for  by  the  appellant  might  be  amplified  into  "  untouched 
by  man  to  such  an  extent  as  to  alter  the  general  con- 
dition of  the  lot." 
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Judgment.   HaGARTY,  C.  J.  O.  :— 
Hagarty, 

C.J.O.  I  do  not  think  that  it  is  necessary  for  us  to  reserve  our 
decision  in  this  case.  It  has  been  fully  argued,  and  al- 
though we  have  not  had  the  advantage  of  any  written 
reasons  for  the  judgment  of  the  Queen's  Bench  Division,  I 
think  from  what  we  have  heard  from  counsel  as  to  those 
reasons,  that  we  can,  without  difficulty,  agree  in  the  con- 
clusion arrived  at.  I  am  clearly  of  opinion  that  the  true 
construction  of  sub-section  4,  of  section  5,  is  to  provide  a 
limitation  of  twenty  years,  unless  the  grantee,  or  some  one 
claiming  under  him,  has  actually  resided  upon  the  land  in 
question  or  has  cultivated  it  or  improved  it  in  some  other 
way.  I  do  not  think  that  the  cutting  of  timber  by  tres- 
passers or  timber  licensees  can  affect  the  rights  given  by 
this  section.  The  point  as  to  fencing  is,  in  my  view,  more 
doubtful,  and  I  do  not  wish  to  give  a  definite  opinion  upon 
that  point,  though,  as  at  present  advised,  I  am  against  the 
defendant  on  that  point  also. 

Burton,  J.  A. : — 

I  also  think  that  the  expression  "state  of  nature"  is  used 
in  contra-distinction  to  "  residing  upon  or  cultivating,"  but 
I  do  not  wish  to  rest  my  judgment  on  this  point  alone,  for 
I  am  of  opinion,  that  to  acquire  title  by  possession,  it  is  not 
sufficient  to  merely  fence  in  a  piece  of  land.  Some  actual 
use  and  occupation  of  the  fenced  in  portion  must  be  shewn 
in  addition.  Here,  in  my  view,  the  acts  done  by  the 
defendant  were  mere  isolated  trespasses,  and  were  not 
sufficient  to  cut  out  the  title  of  the  true  owner.  There  is, 
I  think,  also  much  to  be  said  in  favour  of  the  view,  that 
fencing  of  this  kind,  where  a  highway  has  been  included, 
would  not,  in  any  event,  be  sufficient  to  confer  title. 

Osler,  J.  A. : — 

I  give  no  opinion  on  the  question  of  obtaining  title  by 
fencing,  but  on  the  other  point  it  is  clear,  to  my  mind, 
that  the  defendant  has  acquired  no  title.    Neither  the 
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grantee  of  the  Crown  nor  his  assigns  took  possession  of  Judgment, 
the  land  by  residing  upon  or  cultivating  it.  The  appel-  Oslkr, 
lant  does  not  claim  to  hold  under  him.  Then  did  he  take 
possession  of  the  land  while  it  was  in  a  state  of  nature 
within  the  meaning  of  section  5,  sub-section  4,  of  the 
Limitation  Act?  What  is  the  meaning  of  that  expres- 
sion ?  Does  it  mean  in  such  a  state  as  it  happens  to  be 
until  it  has  been  altered  by  the  hand  of  man  by  cutting 
trees  or  otherwise  trespassing  upon  it?  Or,  is  it  not 
rather  to  be  regarded  as  set  in  opposition  to  the  words 
used  in  the  earlier  part  of  the  clause  in  reference  to  the 
possession  of  the  grantee  of  the  Crown :  "  residing  upon  or 
otherwise  cultivating  it "  ?  I  think  that  is  the  proper 
construction ;  and  therefore  as  the  grantee  of  the  Crown 
while  entitled  to  the  land  had  no  knowledge  of  its  being 
in  the  actual  occupation  of  the  defendant,  the  plaintiff 
must  succeed,  as  the  twenty  years'  bar  is  not  complete. 

Maclennan,  J.  A. : — 

I  entirely  agree  with  the  view  of  my  brother  Osier  as 
to  the  effect  of  sub-section  4  of  section  5.  I  also  agree 
with  my  brother  Burton,  in  the  view  that,  apart  from  that 
sub-section,  no  sufficient  possession  has  been  shewn.  I  do 
not  think  that  merely  fencing  in  the  lot  without  putting 
it  to  some  actual  continuous  use  is  sufficient  to  make  the 
statute  run. 

Appeal  dismissed  with  costs. 
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Brethour  V.  Brooke  et  al. 

Mortgage — Power  of  Sale — Lease — Possession — Timber — i?.  S.  0.  ch.  107 ^ 

clauses  7,  17. 

Statement.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  Boyd,  C,  reported  23  0.  B.  658,  and  was  argued  before 
Hagarty,  C.  J.  O.,  Burton,  Osler,  and  Maclennan,  J  J.  A., 
on  the  2nd  of  April,  1894. 

G.  Lynch-Staunton,  and  S.  Livingston,  for  the  appellant. 
W.  Gassels,  Q.  C,  and  C.  E.  Oles,  for  the  respondents. 

At  the  conclusion  of  the  argument  the  appeal  was  dis- 
missed with  costs,  the  Court  agreeing  with  the  judgment 
of  the  learned  Chancellor. 
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Eegina  v.  Martin. 

Intoxicating  Liquors — Powers  of  License  Commissioners — License  Regula- 
tions—Liqibor  License  Act,  R.  S.  O.  ch.  194- 

A  regulation  by  License  Commissioners  requiring  the  lower  half  of  bar- 
room windows  to  be  left  uncovered  during  prohibited  hours  is  valid  and 
reasonable. 

Regina  v.  Belmont,  35  U  .  C.  R.  298,  questioned. 
Judgment  of  the  County  Judge  of  Wellington  reversed. 

This  was  an  appeal  by  the  Attorney-General  for  Ontario  Statement, 
from  the  judgment  of  the  Judge  of  the  County  of  Welling- 
ton in  General  Sessions. 

The  defendant  was  convicted  on  the  30th  of  March, 
1893,  by  the  police  magistrate  of  the  city  of  Guelph,  of  a 
breach  of  the  following  regulation  adopted  by  the  license 
commissioners  for  that  city  : — 

"  The  windows  (of  every  bar-room)  shall,  during  the 
time  the  bar-room  is  required  to  be  kept  closed,  have  at 
least  the  lower  half  of  the  whole  width  uncovered  by 
blinds,  shutters,  or  other  covering,  nor  shall  any  screen 
or  other  obstruction  be  placed  at  or  opposite  said  windows 
so  as  to  obstruct  the  view  to  the  interior  of  said  bar- 
room." 

This  conviction  was  quashed  by  His  Honour  Judge 
Chadwick,  and  this  appeal  was  then  brought  and  was 
argued  before  Hagarty,  C.  J.  O.,  Burton,  Osler,  and 
Maclennan,  J  J.  a.,  on  the  17th  of  April,  1894. 

J.  R.  Gartwright,  Q.  C,  for  the  appeal.  The  learned 
County  Judge  quashed  this  conviction  upon  the  authority 
of  Regina  v.  Belmont,  35  U.  C.  R  298,  the  regulation 
being,  in  his  opinion,  unreasonable,  and  having  nothing  to 
do  with  the  sale  of  liquor  or  the  proper  conducting  of  the 
tavern.  That  case,  however,  is  clearly  distinguishable  on 
the  facts.  The  regulation  there  in  question  was  admit- 
tedly an  unreasonable  one,  and  was  altogether  too  wide. 
Moreover,  the  authority  of  that  case,  so  far  as  it  attempts 
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Argument,  to  lay  down  any  general  limitation  on  the  power  of  the 
license  commissioners,  has  been  in  effect  overruled  by 
Hodge  v.  The  Queen,  9  App.  Cas.  117.  The  effect  of  the 
judgment  of  the  Judicial  Committee  is,  that  the  license 
commissioners  are  substituted  for  the  Legislature,  and  have 
power  to  make  any  regulations  that  they  see  fit,  so  loog 
as  such  regulations  are  made  in  good  faith  and  for  the 
purpose  of  exercising  a  proper  control  over  the  traffic  in 
spirituous  liquors.  The  point  in  question  on  this  appeal 
was  discussed  by  the  Common  Pleas  Division  in  the  un- 
reported case  of  Regina  v.  Johnston,  and  a  regulation  of 
this  kind  was  there  upheld.  This  case  the  learned  County 
Judge  refused  to  follow,  however,  holding  that  it  was 
inconsistent  with  the  previous  decision  of  Regina  v. 
Belmont,  which  was  not  brought  to  the  notice  of  the 
Common  Pleas  Division.  The  reasonableness  of  the  regu- 
lation is,  I  submit,  not  in  question,  but  if  that  point  is 
open  for  discussion  at  all,  it  can  scarcely  be  contended 
that  this  is  not  a  proper  regulation  to  make.  Take, 
for  instance,  section  110  of  the  Liquor  License  Act,  under 
which  a  gas  or  other  light  seen  burning  in  a  bar-room 
within  prohibited  hours  is  made  prima  facie  evidence  of  a 
sale  of  liquor.  Without  a  regulation  such  as  is  now  under 
discussion,  the  provisions  of  that  section  could  be  violated 
with  impunity.  In  Hodge  v.  The  Queeii,  the  regulation 
under  consideration  was  much  more  arbitrary  and  much 
wider,  and  yet  no  attack  was  made  upon  it  on  that  ground. 
It  is  to  be  borne  in  mind,  too,  that  the  tavern  keeper 
has  voluntarily  accepted  a  license  subject  to  certain  rules 
and  regulations  of  which  this  is  one,  and  he  cannot  now 
complain. 

James  Haverson,[ioY  the  respondent.  This  attempted 
regulation  is  ultra  vires.  It  has  nothing  whatever  to  do 
with  the  conduct  of  the  business,  and  is  simply  passed 
in  order  to  facilitate  the  detection  of  a  possible  offence. 
It  is  unfair,  however,  to  presume  that  any  offence  will 
be  committed,  and  a  regulation  of  this  kind  makes  it 
utterly  impossible  to  use  a  bar-room  during  prohibited 
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hours  for  any  private  purpose,  though  its  use  for  private  Argument, 
purposes  is  legitimate  and  proper.  Apart  from  this,  such 
a  regulation  is  unreasonable.  In  Regina  v.  Belmont,  one 
of  the  grounds  for  holding  that  the  regulation  prohibit- 
ing a  light  within  the  bar-room  was  unreasonable,  was 
that,  strictly  construed,  there  would  be  a  breach  if  the 
tavern-keeper  had  a  stove  burning  in  the  bar-room  during 
prohibited  hours,  and  it  was  pointed  out  that  without 
fire,  loss  and  damage  might  be  caused  from  lowness  of 
temperature.  This  is  the  converse  case,  and  if  the  tavern- 
keeper  is  not  entitled  to  have  a  blind  on  the  window,  loss 
and  damage  might  as  easily  result  from  the  too  great  heat 
of  the  sun. 

Hagarty,  C.  J.  O.  : — 

I  do  not  think,  Mr.  Cartwright,  that  we  need  trouble 
you  for  any  reply  in  this  case.  It  seems  to  me  to  be  a 
very  plain  one.  The  short  answer  to  the  contention  of 
the  respondent  as  to  the  inability  to  use  the  room  for  any 
other  purposes  with  a  regulation  of  this  kind  in  force  is, 
that  the  tavern-keeper  knows  that  when  he  makes  a  room 
a  bar-room,  he  brings  it  within  regulations  of  this  kind,  and 
that  if  he  wishes  to  use  it,  he  must  use  it  subject  to  these 
regulations.  As  to  the  regulation  itself,  there  is,  it  seems 
to  me,  nothing  at  all  unreasonable  about  it.  The  object  to 
be  gained  by  such  a  regulation  is  plain,  and  it  is,  in  my 
view,  intimately  connected  with  the  proper  oversight  of 
the  conduct  of  the  business. 

Burton,  J.  A. : — 

I  am  of  the  same  opinion.  The  license  was  accepted 
upon  certain  terms,  and  these  terms  must  be  observed. 
There  is  nothing  in  my  view  unreasonable  about  a  regu- 
lation of  this  kind. 
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Judgment. 


Osler,  J.  A.  : — 


OSLBR, 
J.A. 


I  am  of  opinion  that  this  regulation  has  not  been  shewn 
to  be  an  unreasonable  one.  I  think  that  the  decision  in 
Regina  v.  Belmont,  35  U.  C.  R.  298,  has  been,  to  say  the 
least,  very  much  limited  b}'  the  subsequent  decision  of 
Hodge  v.  The  Queen ,  9  App.  Cas.  117,  and  that  the  true 
reading  of  that  case  is  that  the  license  commissioners  have 
realty  been  substituted  for  the  Legislature,  and  are  author- 
ized to  make  such  regulations  as  they  see  fit  in  connection 
with  the  conduct  of  the  traffic  in  spirituous  liquors.  It 
may  be  that  they  might  attempt  to  make  regulations  so 
clearly  unreasonable  as  to  justify  the  interference  of  the 
Court,  but  I  do  not  think  that  this  regulation  is  open  to 
that  objection.  The  commissioners  then  having  power  to 
make  it,  the  appeal  must  be  allowed,  and  the  conviction 
restored,  but  I  do  not  think  that  the  respondent  should 
be  ordered  to  pay  costs.  The  appellant  dan  recoup  him- 
self out  of  the  fund  available  for  that  purpose. 

Maclennan,  J.  A. : — 

I  agree. 


Appeal  allowed  without  costs. 
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Morrow  v.  Canadian  Pacific  Railway  Company. 

Negligence — Contributory  Negligence — Evidence — Onus  of  Proof— Jury — 

Non-suit. 

In  an  action  to  recover  damages  for  negligence,  tried  with  a  jury,  where 
contributory  negligence  is  set  up  as  a  defence,  the  onus  of  proof  of  the 
two  issues  is  respectively  upon  the  plaintiff  and  the  defendant,  and 
though  the  judge  may  rule  negatively  that  there  is  no  evidence  to  go  to 
the  jury  on  either  issue  he  cannot  declare  affirmatively  that  either 
is  proved.    The  question  of  proof  is  for  the  jury. 

Weir  V.  Canadian  Pacific  R.  W.  Co.,  16  A.  E.  100,  was  a  non-jury  case, 
and  laid  down  no  rule  for  the  disposition  of  a  case  tried  with  a  jury. 

Judgment  of  the  Queen's  Bench  Division  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judgment  Statement, 
of  the  Queen's  Bench  Division. 

The  plaintiff  while  driving  across  the  defendants'  line  of 
railway  at  a  highway  crossing  in  the  township  of  Hawdon 
was  run  into  by  a  train  and  severely  injured,  and  his  horse 
was  killed  and  waggon  broken.  He  brought  this  action 
charging  many  acts  of  negligence,  such  as  not  ringing  the 
bell,  not  sounding  the  whistle,  not  keeping  the  approaches 
to  the  crossing  clear,  running  at  too  great  a  speed,  and  so 
forth,  the  defendants  contenting  themselves  by  a  general 
denial,  and  not  in  terms  pleading  contributory  negligence. 
The  action  was  tried  before  Falconbridge,  J.,  and  a  jury, 
at  Belleville,  on  the  18th  of  October,  1892.  It  was  shewn 
by  cross-examination  of  the  plaintiff  and  his  witnesses  that 
he  had  been  warned  not  to  cross,  and  that  he  had  driven 
on  without  stopping,  or  even  looking.  Upon  this  the 
learned  Judge  dismissed  the  action  holding  that  the  plain- 
tiff had  been  guilty  of  contributory  negligence,  but  the  Di- 
visional Court  ordered  a  new  trial  on  the  ground  that  the 
question  of  contributory  negligence  should  have  been  left 
to  the  jury. 

This  appeal  was  thereupon  brought,  and  was  argued  be- 
fore Hagarty,  C.  J.  0.,  BuBTON,  OsLER,  and  Maclennan, 
JJ.  A.,  on  the  21st  of  March,  1894. 
20 — vol.  XXI.  a.  r. 
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McCarthy,  Q.  C,  and  A.  MacMurchy,  for  the  appellants. 
Marsh,  Q.  C,  and  E.  Guss  Porter,  for  the  respondents. 

The  evidence  was  discussed  at  great  length,  and  the 
usual  authorities  were  cited.  Weir  v.  Canadian  Pacific 
E.  W.  Co.,  16  A.  R.  100,  being  particularly  relied  on. 


April  16th,  1894.   Burton,  J.  A.  :— 

This  is  an  appeal  from  the  Divisional  Court  reversing 
the  decision  of  the  learned  Judge  who  tried  the  case,  and 
who  non-suited  on  the  conclusion  of  the  plaintiff's  case,  but 
as  the  Divisional  Court  have  given  no  reasons  for  their 
judgment  I  think  that  we  should,  in  fairness  to  the 
learned  Judge  and  to  the  parties,  considering  the  great 
number  of  very  opposite  views  which  have  been  taken  of 
the  important  question  of  the  limits  within  which  it  is 
the  duty  of  the  judge  to  decide  the  case  himself,  or  to 
leave  it  to  the  jury,  state  our  reasons  for  differing  from 
him. 

His  Lordship  based  his  decision  upon  the  case  of  Weir 
against  the  same  defendants  in  this  Court.  That  case  has 
been  frequently  misunderstood.  No  such  question  could 
properly  have  arisen  in  that  case  as  it  was  heard  by  the 
Judge  without  a  jury,  and  being  thus  judge  of  law  and 
judge  of  fact  he  was  able  to  draw  his  own  conclusions  of 
fact. 

I  also,  with  great  deference,  dissent  from  the  learned 
Judge's  view  that  it  was  incumbent  upon  the  plaintiff  to 
go  further  and  shew  as  part  of  his  case  that  he  was  not 
guilty  of  negligence  contributing  to  the  accident.  Not- 
withstanding the  diversity  of  opinion  which  at  one  time 
prevailed  I  think  it  is  now  clearly  established  that  that  is 
a  distinct  issue,  the  onus  of  proving  which  is  on  the  de- 
fendants. 

That  was,  after  much  conflict  of  opinion,  distinctly  laid 
down  by  the  House  of  Lords  in  Wakelin  v.  London  and 
South  Western  R.  W.  Co.,  12  App.  Cas.  41,  where  Lord  Wat- 
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son  says  (p.  47) :  "  I  am  of  opinion  that  the  onus  of  proving  Judgment, 
affirmatively  that  there  was  contributory  negligence  on  the  Burton 
part  of  the  person  injured  rests,  in  the  first  instance,  upon 
the  defendants,  and  that  in  the  absence  of  evidence  tend- 
ing to  that  conclusion,  the  plaintiff  is  not  bound  to  prove 
the  negative  in  order  to  entitle  her  to  a  verdict  in  her 
favour."    And   he   proceeds  (p.  48)  :     "  The  difficulty 
of  dealing  with  the  question  of  onus  in  cases  like  the 
present  arises  from  the  fact  that  in  most  cases  it  is  well 
nigh   impossible   for  the  plaintiff  to   lay  his  evidence 
before  the  jury  without  disclosing  circumstances  which 
^either   point  to  or  tend  to  rebut  the    conclusion  that 
the  injured  party  was  guilty  of  contributory  negligence. 
If  the  plaintiff's  evidence  were  sufficient  to  shew  that  the 
negligence  of  the  defendants   did  materially  contribute 
to  the  injury  and  threw  no  light  upon  the  question  of 
the  injured  party's  negligence,  then  I  should  be  of  opinion 
that,  in  the  absence  of  any  counter-evidence  from  the 
defendants,  it  ought  to  be  presumed^that,  in  point  of  fact, 
there  was  no  such  contributory  negligence.    Even  if  the 
plaintiff's  evidence  did  disclose  facts  and  circumstances 
bearing  upon  that  question,  which  were  neither  sufficient 
per  se  to  prove  such  contributory  negligence,  nor  to  cast 
the  onus  of  disproving  it  on  the  plaintiff,  I  should  remain 
of  the  same  opinion."    And  he  then  quotes  Lord  Hather- 
ley's  statement  in  Dublin,  etc,  R.  W.  Co.  v.  Slattery,  3 
App.  Cas.  1169:   "If  such  contributory  negligence  be 
admitted  by  the  plaintiff,  or  be  proved  by  the  plaintiff's 
witnesses  while  establishing  negligence  against  the  defen- 
dants, I  do  not  think  there  is  anything  left  for  the  jury  to 
decide,  there  being  no  contest  of  fact." 

To  apply  these  decisions  to  the  present  case  : — It  is  shewn 
upon  the  evidence,  so  far  as  it  has  been  printed,  that  the 
defendants  were  guilt}^  of  a  breach  of  the  statutory  require- 
ments as  to  ringing  the  bell,  and  that  the  plaintiff  was 
injured  whilst  crossing  their  railway  on  a  level  with  the 
highway,  a  prima  facie  case,  therefore,  of  actionable 
negligence,  entitling  the  plaintiff  to  recover  if  there  was 
nothing  to  establish  contributory  negligence  on  his  part. 
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Judgment.  The  plaintiff  himself  was  examined,  and  swears  that 
Burton,  although  he  knew  that  that  was  about  the  time  of  the  train 
passing,  he  received  no  other  warning,  and  denies  that  he 
heard  the  warning  of  the  witness  Mclnroy  ;  and  that  he- 
did  not  see  the  train  until  it  was  close  upon  him.  Mr. 
McCarthy  contends  that  this  was  so  incredible  in  the  face 
of  the  other  evidence,  that  it  justified  the  Judge  in  dealing 
with  it  himself,  instead  of  submitting  it  to  the  jury,  but 
he  at  the  same  time  claims  that  the  witness  Neil  must 
have  been  mistaken  when  he  referred  to  the  whistling  hav- 
ing occurred  at  a  much  greater  distance  than  he  places  it,, 
and  there  is  also  some  evidence  of  the  view  being  possibly 
obstructed  by  shrubs  and  trees,  although  this  is  contested. 
by  the  defendants. 

I  am  unable  to  concur  in  this  contention.  Whether  the 
evidence  is  strong  or  weak,  or  in  the  opinion  of  the 
Judge  incredible,  it  is  equally  the  province  of  the  jury  to- 
decide  upon  it  ;  and  as  has  been  said  by  a  learned  Judge, 
the  Judge  would  be  arrogating  to  himself  functions  not 
belonging  to  himself,  if  he  were,  on  that  account,  on  the 
trial  of  a  question  of  fact,  to  withdraw  the  evidence  from 
the  jury  and  decide  on  it  himself. 

But  this  is,  I  think,  made  very  clearly  apparent  when, 
we  consider  the  nature  of  the  issues.    There  were  two  : 

1st.  Whether  the  defendants  were  guilty  of  negligence 
causino^  the  accident. 

2nd.  Whether  there  was  negligence  on  the  part  of  the 
plaintiff  contributing  to  it. 

The  first  of  these  issues  was  upon  the  plaintiff;  the 
second  upon  the  defendants.    Both  are  questions  of  fact. 

Upon  each  of  these  issues  it  is  competent  to  the  J udge 
to  say  negatively  that  there  is  not  sufficient  evidence 
to  go  to  the  jury,  but  it  is  no  more  competent  to  him  to- 
declare  affirmatively  that  one  is  proved  than  the  other. 
He  might  hold  in  a  proper  case  that  there  is  no  evi- 
dence for  the  jury  of  contributory  negligence  but  the 
moment  that  the  question  arises  as  to  whether  the  injury 
resulted  from  the  negligence  of  the  defendants  or  the 
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plaintiff,  or  in  other  words,  the  moment  it  appears  that  the  Judgment, 
facts  and  the  proper  inferences  from  the  facts  are  in  dis-  Burton, 
pute,  it  becomes  a  question  for  the  jury. 

Here  there  was  some  evidence  of  negligence  on  the  part 
of  the  defendants,  from  which  the  jury  might  have  come  to 
the  conclusion  that  it  caused  the  injury  to  the  plaintiff ; 
hut  it  is  equally  clear  that  there  was  evidence  from  which 
the  jury  might  have  come  to  the  conclusion  that  the  plain- 
tiff was  the  author  of  his  own  wrong;  but  they  were 
solely  issues  for  the  jury  not  for  the  Court. 

I  think,  therefore,  that  the  learned  Judge  ought  to  have 
submitted  the  case  to  them  and  that  the  appeal  should  be 
dismissed,  and  a  new  trial  ordered. 

OsLER,  J.  A. : — 

Had  this  case  been  tried  without  a  jury  we  should  have 
found  it  difficult  to  hold  that  the  learned  trial  Judge  was 
wrong  in  dismissing  the  action.  But  as  there  was  a  jury 
it  was  their  province  to  decide  the  question,  arising  upon 
disputed  facts,  whether  the  defendants  were  guilty  of  neg- 
ligence causing  the  accident,  and  the  further  question 
arising  in  the  same  way  whether  the  plaintiff  was  guilty  of 
contributory  negligence.  The  learned  trial  Judge  relied 
upon  the  case  of  Weir  v.  Canadian  Pacific  K  W.  Co.,  16 
A.  R.  100,  but  in  that  case  there  was  no  jury,  as  the 
report  shews,  and  this  Court  passed  upon  the  facts — 
the  undisputed  facts  as  I  may  say — in  the  way  in  which 
they  held  the  trial  Judge  should  have  done  trying  it 
as  he  was  without  a  jury.  Here  there  was  some  evi- 
dence, the  weight  of  which  the  jury  was  to  determine, 
of  the  omission  to  give  the  statutory  warning  of  the 
approach  of  the  train.  Was  the  whistle  given  at  the 
whistle  board  near  the  crossing,  or,  as  the  witness  Neil 
says,  at  the  distance  of  a  mile  and  a-half  away  ?  It  is 
argued  very  forcibly  that  from  the  rate  at  which  the  train 
was  going,  the  distance  which  the  plaintiff  was  from  the 
crossing  and  the  rate  at  which  he  was  driving,  Neil  must 
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Judgment  have  been  mistaken  as  otherwise  the  plaintiff  would  have 
OsLER,  been  over  the  crossing  long  before  the  arrival  of  the  train, 
at  that  point,  and  therefore,  that  the  whistle  heard  by  him 
must  have  been  given  at  the  proper  place,  the  whistle 
board  for  that  particular  crossing.  It  was,  however,  for  the 
jury,  and  not  for  the  Judge,  to  draw  the  inference  from 
the  facts  sworn  to  as  to  where  the  warning  was  given. 

Then  as  to  contributory  negligence.  It  was  not  for 
the  plaintiff  to  make  out  affirmatively  as  part  of  his  case 
that  he  had  not  been  guilty  of  it.  What  is  said  in  the 
Court  of  Appeal  in  Davey  v.  London  and  South  Western 
R.  W.  Go,,  12  Q.  B.  D.  70,  as  to  this  cannot  be  followed 
since  the  decision  of  the  House  of  Lords  in  Wakelin 
V.  London  and  South  Western  R.  W,  Co.,  12  App.  Cas.  41.. 
It  may  appear  in  the  course  of  the  plaintiff's  case  that  he 
was  the  author  of  his  own  injury  ;  that  he  himself  and. 
not  the  defendants  caused  it  and  then  the  Judge  may 
properly  non-suit,  or  dismiss  the  action,  not  on  the  ground 
that  the  plaintiff  was  guilty  of  contributory  negligence, 
but  on  the  ground  that  he  has  failed  to  shew  that  it 
was  the  defendants'  negligence  which  caused  the  damage 
of  which  he  complains.  Contributory  negligence  is  a. 
defence  to  the  action,  and  it  is  for  the  defendants  to  prove 
it,  as  they  may  no  doubt  upon  uncontradicted  facts  ap- 
pearing in  the  plaintiff's  own  case,  or  the  judge  may 
rule  that  there  is  no  evidence  of  it.  I  refer  also  to  Broivn 
V.  Great  Western  R,  W.  Co.,  1  Times  L.  R  406,  614,  and  to 
Wright  v.  Midland  R.  W.  Co.,  1  Times  L.  R.  406,  412. 

As  regards  the  DojVey  case,  it  is  worth  noticing  that  the 
Master  of  the  Rolls  in  both  of  the  cases  I  have  just  cited 
takes  occasion  to  say  :  "  If  it  pleases  any  body  to  hear  it 
I  have  doubted  ever  since  I  gave  that  judgment  whether 
my  brother  Baggallay  (the  dissenting  Judge)  and  my 
brother  Manisty  (the  trial  Judge),  were  not  more  right 
than  we  were  {i.  e.,  himself  and  Lord  J ustice  Bowen).  I 
ha  ve  doubted  whether  even  in  that  case  we  ought  to  have? 
taken  it  from  the  jury." 
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On  the  question  of  contributory  negligence,  the  facts  Judgment, 
and  inferences  from  the  facts  are  in  dispute.  What  did  Oslbr, 
the  man  Mclnroy  say  to  the  plaintiff*?  Did  the  plaintiff 
hear  it  ?  What  was  said  by  the  doctor  to  Mclnroy  in  the 
plain tiff^'s  presence  ?  Did  the  plaintiff"  hear  it  or  was  he 
in  a  condition  to  apprehend  it,  or  to  be  called  upon  to 
contradict  it  ?  So  also  with  reference  to  the  position  of 
the  train  when  the  plaintiff*  was  about  to  cross  the  line. 
How  far  could  it  be  seen  ?  Was  there  anything  to  obstruct 
his  view  ?  All  these  are  matters  for  the  consideration  of 
the  jury  in  determining  whether  the  defendants  Jiave  made 
out  a  defence  on  the  ground  of  contributory  negligence ; 
and,  as  the  Court  below  say,  whether  the  plaintiff*  took 
reasonable  precautions  under  the  circumstances. 

I  think  the  judgment  appealed  from  should  be  affirmed, 
and  the  appeal  dismissed. 

Hagarty,  C.  J.  0.,  and  Maclennan,  J.  A.,  concurred. 

Appeal  dismissed  with  costs. 
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The  Bank  of  Hamilton  v.  Shepherd  et  al. 
Bailey  et  al.  v.  The  Bank  of  Hamilton. 

Banks  and  Banking  Security — Contemporaneous  Advance — Bills  of  Ex- 
change and  Promissory  Notes — Renewal — Substitution  of  Securities — 
Assignments  and  Preferences — Confession  of  Judgment — Cognovit  Actio- 
nem—63  Vic.  ch.  31,  sees.  74,  75  {D.)—R.  S.  0.  ch.  51,  sec.  113—R.S.O. 
ch.  124,  sec  1. 

A  renewal  of  a  note  is  not  a  negotiation  of  it  within  the  meaning  of  sec- 
tion 75  of  the  Bank  Act,  53  Vic.  ch.  31  (D.),  so  as  to  support  a  security- 
taken  at  the  time  of  the  renewal  in  substitution  for  a  preriously  existing 
security. 

A  withdrawal  of  defence  under  section  113  of  the  Division  Courts'  Act, 
R.  S.  O.  ch.  51,  is  not  a  confession  of  Judgment  or  cognovit  actionem 
within  the  meaning  of  section  1  of  the  Assignments  and  Preferences 
Act,  R.  S.  O.  ch.  124. 

Judgment  of  Armour,  C.  J.,  affirmed. 

Statement.  These  were  appeals  by  the  Bank  of  Hamilton  from  the 
judgments  of  Armour,  C.  J.,  in  two  interpleader  issues 
arising  out  of  the  failure  of  one  T.  E.  Essery,  who  was  a 
dealer  in  live  stock,  carrying  on  business  near  Orangeville. 

In  the  first  issue  the  bank  claimed  some  horses  and 
cattle  under  an  instrument  in  the  nature  of  a  warehouse 
receipt  made  by  Essery  in  their  favour  on  the  3rd  of  June, 
1892,  which  purported  to  be  made  in  consideration  of  an 
advance  of  $4,000  by  the  bank  to  him.  It  was  shewn 
that  at  the  time  this  instrument  was  taken  by  the  bank 
no  actual  advance  was  made,  but  that  a  note  made  by 
Essery,  collaterally  secured  by  another  instrument  of  the 
same  kind  made  by  him  covering  other  cattle,  was  given 
up  to  him  and  a  new  note  taken. 

The  only  question  arising  in  the  second  issue  was  as  to 
the  validity  of  a  seizure  in  a  Division  Court  action  by  the 
plaintiffs  in  the  issue  against  Essery,  judgment  having  been 
obtained  in  that  Division  Court  action  against  him  by  the 
withdrawal  of  his  defence  under  section  113  of  the  Divi- 
sion Courts  Act,  K.  S.  0.  ch.  51. 

The  issues  were  tried  together  at  Orangeville  on  the  1st 
of  May,  1898,  before  Armour,  C.  J.,  and  were  decided 


XXI.] 


BANK  OF  HAMILTON  V.  SHEPHERD. 


^igainst  the  bank,  and  their  appeal  was  argued  before  Argument. 
Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A.,  on  the  29th  and  30th  of  March,  1884. 

W.  Neshitt,  and  A.  Monro  Grier,  for  the  appellants. 
The  very  point  in  question  in  the  Shepherd  case  has 
heen  decided  favourably  to  the  present  appellants  in  Bank 
of  Hamilton  v.  JSoye  Manufacturing  Company,  9  0.  R. 
631,  but  the  learned  Chief  Justice  refused  to  follow  that 
-case.  Theie  it  was  held  that  a  substitution  of  securities 
was  equivalent  to  a  present  advance,  and  we  submit  that 
this  is  the  reasonable  construction  of  the  two  sections  in 
•question,  74  and  75  of  the  Bank  Act  of  1890,  53  Vic.  ch. 
31,  (D.).  The  latter  section  speaks  of  negotiation,  and 
exchange  is  negotiation :  Yerkes  v.  National  Bank,  69  N 
Y.  382. 

In  the  Bailey  case  the  only  question  is,  whether  the 
withdrawal  of  a  defence  is  a  cognovit  actionem,  or  confes- 
sion of  judgment,  within  R  S.  0.  ch.  124,  sec.  1.  The  proper 
conclusion  from  the  evidence  is,  that  the  defence  was  with- 
drawn for  the  fraudulent  purpose  of  enabling  the  plaintiffs 
to  obtain  judgment  and  sell  the  goods,  and  it  should  be  set 
aside. 

[The  Court  held  that  the  withdrawal  of  the  defence  was 
not  a  cognovit  actionem,  or  confession  of  judgment,  and 
dismissed  the  appeal.  See  Macdonald  v.  Gromhie,  11  S.  C. 
R.  107.] 

FuUerton,  Q.  C,  E.  Myers,  and  /.  JSf.  Fish,  for  the  respon- 
dents. There  was  in  fact  no  present  advance  when  the 
security  now  in  question  was  taken.  There  was  merely  a 
wiping  out  of  the  old  indebtedness  by  the  substitution  of 
a  new  note,  and  this  has  been  held  insufficient  in  Bank  of 
British  North  America  v.  Glarkson,  19  CP.  182.  Bank  of 
Hamilton  v.  Noye  Manufacturing  Gompany,  9  0.  R.  631, 
is  inconsistent  with  that  case,  and  is  moreover  distinguish- 
able, for  there  possession  was  actually  taken  by  the  bank 
before  the  issue  of  execution.  It  is  too  late  for  the  bank 
to  fall  back  upon  the  original  security,  for  that  covered 
21 — VOL.  XXI.  A.  R. 
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Argument,  other  cattle.  It  is  not  like  the  case  of  Gofey  v.  Quebec 
Bank,  20  C.  P.  110,  555,  where  the  new  security  covered 
the  produce  of  the  articles  embraced  in  the  old  security.. 
A  renewal  of  a  note  is  not  a  negotiation  of  it :  Barber  v.. 
Mackrell,  40  W.  R  618,  41  W.  K  341,  68  L.  T.  N.  S.  29.. 
Essery  was  not  a  wholesale  purchaser  or  shipper  of  live 
stock,  and  could  not  give  a  receipt  under  section  74.  He 
was  simply  a  grazier. 
W.  Nesbitt,  in  reply. 

May  8th,  1894.    Burton,  J.  A.  :— 

This  was  an  interpleader  issue  to  determine  whether 
certain  property  seized  by  the  sheriff  of  the  county  of" 
Duffer  in  under  ten  writs  of  execution  against  one  Essery,. 
was,  at  the  time  of  the  seizure,  the  property  of  the  plain- 
tiffs as  against  those  execution  creditors. 

Apart  altogether  from  the  fact  that  there  is  no  legal 
evidence  of  any  warehouse  receipt  or  bill  of  sale  anterior 
to  that  of  the  3rd  of  June,  1892, 1  think  it  quite  clear  that 
if  they  existed  they  could  form  no  valid  consideration  for 
the  one  given  on  that  date.  The  statute  authorizes  a  re- 
newal or  renewals  of  the  bills  or  notes,  or  an  extension  of 
the  debt,  which  the  bill  of  sale  was  given  to  secure,  but  it 
does  not  authorize  the  substitution  of  one  bill  of  sale  for 
another ;  on  the  contrary  it  provides  in  the  most  explicit, 
terms  that  the  security  must  be  given  contemporaneously 
with  the  contracting  of  the  debt. 

The  validity  of  the  bank's  claim  depends,  therefore, 
upon  the  validity  of  the  security  of  the  3rd  of  June,  1892. 

It  seems  to  me  to  be  more  than  doubtful  whether  the 
execution  debtor  was  a  wholesale  trader  within  the  mean- 
ing of  the  Bank  Act,  but  it  is  unnecessary  to  decide  it 
because  it  appears  to  me  that  the  learned  Chief  Justice  was 
correct  in  holding  upon  this  evidence  that  the  note  of 
$4,000  on  demand,  was  not  for  an  advance  to  enable  the 
dealer  to  carry  on  his  business,  but  was  given  for  antece-^ 
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dent  debts  overdue  or  maturing,  and  is  not  brought  within  Judgment, 

the  statute.  Burton, 

I  am  of  opinion  that  the  learned  Judge  was  right,  and 
that  this  appeal  should  be  dismissed. 


OSLER,  J.  A. : — 

The  plaintiffs  relied  upon  their  assignment  for  advances 
as  a  valid  security  upon  the  property  in  question  under 
section  74  of  the  Bank  Act. 

It  is  unnecessary  to  decide  whether  Essery,  their  custo- 
mer, by  whom  the  assignment  was  given,  was  a  wholesale 
purchaser  or  shipper  of  live  stock  within  the  meaning  of 
the  section,  who  could  confer  a  valid  title  under  the  Act 
on  the  bank  to  the  property  mentioned  therein.  I  entirely 
agree  with  the  judgment  of  the  learned  trial  Judge  in 
holding  that  the  instrument  in  question  is  not  a  security 
within  the  meaning  of  sections  74  and  75,  because  it  was 
not  given  to  secure  a  bill,  note,  or  debt  negotiated  or  con- 
tracted at  the  time  of  the  acquisition  thereof  by  the  bank, 
but  a  past  due  debt.  The  fact  that  for  the  debt  when 
originally  contracted  the  bank  held  security,  which  they 
gave  up  when  the  renewals  were  taken,  cannot  assist 
them.  The  bill  or  note  may  be  renewed  without  affecting 
the  security,  but  it  is  not  contemplated  that  the  latter  shall 
be  given  up  and  fresh  security  taken  on  the  renewal. 

I  do  not  assent  to  the  argument  that  the  bank  can  be 
affected  with  notice  of  the  purpose  for  which  the  money 
is  borrowed  ;  if  the  borrower  is  a  person  who  comes  within 
the  Act  as  a  wholesale  purchaser  or  shipper,  that  is  all  that 
is  necessary  to  protect  the  bank  in  making  the  advance 
and  taking  the  security. 


Hagarty,  C.  J.  0.,  and  Maclennan,  J.  A.,  concurred. 


Appeals  dismissed  with  costs. 
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The  Kerr  Engine  Company  v.  The  French  River  Tug 

Company. 

Contract — Penalty — Delay  Caused  by  Contractee — Damages — Time. 

Where  a  contract  provides  that  an  engine  shall  be  built  and  placed  in 
position  by  a  certain  date,  with  a  penalty  for  each  day's  delay,  the  time 
of  commencement  is  of  the  essence  of  the  contract,  and  if  owing  to  the 
purchaser's  fault,  the  contractor  is  materially  delayed  in  commencing 
the  work,  the  parties  are  at  large  so  far  as  the  penalty  is  concerned,  the 
purchaser,  if  the  work  be  not  completed  by  the  time  fixed,  being  enti- 
tled only  to  actual  damages. 

Holme  V.  Guppy,  3  M.  &  W.  387,  followed. 

Judgment  of  the  Queen's  Bench  Division  reversed, 

Statement.  This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  the  Queen's  Bench  Division. 

The  plaintiffs  were  manufacturers  of  marine  engines  and 
boilers,  and  entered  into  a  contract  to  make  for  the  defen- 
dants an  engine  and  boiler  for  a  tug  that  was  being  built 
for  them.  Dates  were  fixed  in  the  contract  for  the  com- 
pletion of  different  stages  of  the  work,  time  being 
made  of  the  essence  of  the  contract,  and  it  was  "  stipu- 
lated and  agreed  that  for  each  and  every  working  day  after 
the  dates  hereinbefore  specified  for  the  completion  of  said 
work  that  said  engine  and  boiler  are  incomplete  and  un- 
finished, said  first  party  (the  plaintiffs)  shall  forfeit  and 
pay  said  second  party  (the  defendants)  the  sum  of  twenty 
dollars  as  and  for  damages  to  it  by  reason  of  such  delay." 

The  action  was  brought  to  recover  a  balance  of  the  con- 
tract price  and  an  amount  claimed  for  extras,  and  the 
defendants  contended  that  there  had  been  sixty  days  delay 
in  completing  the  work  and  claimed  the  right  to  set  off 
S1200. 

The  action  was  tried  at  Sandwich  on  the  27th  of  October, 
1892,  before  Boyd,  C.  It  was  admitted  that  the  work  had 
been  satisfactorily  done,  but  it  was  shewn  that  it  had  not 
been  completed  till  long  after  the  appointed  time,  and  there 
was  much  contradictory  evidence  as  to  the  causes  of,  and 
responsibility  for,  the  delays.    Though  the  defendants  had 
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set  up  in  their  defence  that  they  had  sufiered  loss  and  Statement, 
damage  by  reason  of  the  delay  they  gave  little  evidence  of 
damage  contenting  themselves  by  relying  mainly  on  the 
penalty  clause  of  the  contract.  It  was  proved  that  the 
plaintiffs,  owing  to  the  fault  of  the  defendants,  had  not 
been  able  to  begin  work  for  two  weeks  after  the  contract 
was  made,  and  the  learned  Chancellor,  after  apportioning 
the  blame  for  the  various  delays  between  the  parties, 
charged  the  plaintiffs  with  $280  as  the  penalty  for  fourteen 
days  out  of  the  total  time  lost. 

On  appeal  by  the  defendants  and  cross-appeal  by  the 
plaintiffs  the  Queen's  Bench  Division  took  a  different  view 
of  the  causes  of  the  delays,  and  made  a  very  much  larger 
deduction ;  upon  which  the  plaintiffs  appealed  to  this  Court 
and  the  appeal  was  argued  before  Hagarty,  C.  J.  O., 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  27th  of 
March,  189  4^. 

McCarthy,  Q.  C,  for  the  appellants.  The  learned  Chan- 
cellor and  the  Queen's  Bench  Division  have  treated  this 
case  as  one  in  which  the  penal  clause  is  binding,  but  have 
differed  in  their  views  of  the  evidence  as  to  the  causes  of 
the  delays.  Both  tribunals  have,  however,  I  submit,  erred, 
and  have  viewed  the  case  from  a  wrong  stand  point.  I 
contend  that  this  case  is  governed  by  the  old,  but  well 
decided,  case  of  Holme  v.  Guppy,  3  M.  &  W.  387,  and  that, 
the  plaintiffs  having  been  delayed  by  the  defendants  in 
beginning  the  work,  the  parties  are  at  large  and  are  not 
bound  by  and  cannot  take  advantage  of  the  penal  clause. 
The  defendants  can  get  only  such  damages  as  they  have 
actually  suffered,  and  there  is  no  evidence  of  actual  loss. 
But  even  if  that  clause  can  be  invoked  the  judgments  are 
wrong.  [The  learned  counsel  then  proceeded  to  discuss 
the  evidence,  contending  that  any  delays  chargeable  to  the 
plaintiffs  were  counter  balanced  by  delays  chargeable  to 
the  defendants.] 

Moss,  Q.  C,  and  0.  E.  Fleming,  for  the  respondents. 
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Argument.  The  penal  clause  governs  and  the  evidence  fully  supports 
the  findings  of  the  Queen's  Bench  Division.  Holme  v. 
Guppy,  3  M.  &;  W.  387,  is  explained  in  Hudson's  Law  o£ 
Building  Contracts,  p.  203,  and  does  not  apply  here.  To 
relieve  from  the  penal  clause  a  new  contract  must  be 
shewn :  Appleby  v.  Myers,  L.  R.  2  C.  P.  651.  There  was 
evidence  of  actual  damage  to  more  than  the  amount  de- 
ducted, and  the  defendants  are  entitled  to  set-off  this : 
Hamilton  v.  Moore,  33  U.  C.  R.  520. 
McCarthy,  Q.  C,  in  reply. 

April  16th,  1894.  The  judgment  of  the  Court  was  de- 
livered by  - 

Hagarty,  C.  J.  0. : — 

The  attention  of  the  learned  trial  Judge  was  not  called 
to  the  legal  objection  first  taken  in  the  Divisional  Court, 
viz.,  as  to  the  legal  effect  of  the  delay  of  two  weeks  caused 
by  the  action  of  the  defendants  in  the  execution  of  the 
contract,  thus  materially  shortening  the  period  allowed  for 
the  completion  of  the  work. 

I  think  the  judgment  of  the  learned  Chancellor  (apart 
from  the  legal  objection),  as  to  the  time  that  should  be 
properly  allowed,  is  fair  and  just  between  the  parties,  and 
I  would  be  very  reluctant  to  interfere  with  it. 

In  the  Divisional  Court  the  point  was  raised  that  the 
delay  caused  by  the  defendants'  shortening  the  time 
allowed  for  doing  the  work  was  an  answer  to  all  claims 
for  the  penalties. 

But  the  learned  Chief  Justice  disposes  of  this  objection, 
taken  under  the  leading  case  of  Holme  v.  Guppy,  3  M.  & 
W.  387,  by  holding  that  it  did  not  apply,  as  the  plaintiffs 
"have  brought  their  action  upon  the  contract,  and  it  is 
manifest  that  it  was  under  this  contract  that  they  did  the 
work." 

I  see  no  difficulty  in  the  plaintiffs'  way  on  this  ground. 
Under  our  present  system  (or  rather  no  system)  of  plead- 
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ing,  the  claim  is  set  out  exactly  as  it  appears  on  trial.    A  Judgment. 
<;ontract  entered  into ;  the  readiness  of  the  plaintiffs  at  Hagarty, 
once  to  enter  on  the  work  ;  the  delay  wrongfully  caused  by     C. J.O. 
the  defendants  ;  the  thereby  disorganization  of  the  plain- 
tiffs' arrangements,  and  their  contention  that  the  parties 
were  thereby  "  put  at  large  under  the  contract."    They  also 
:set  out  other  alleged  delays  caused  by  the  defendants. 

The  defence  claims  (inter  alia)  the  penalties  or  damages 
per  day  provided  in  the  contract. 

We  have  now  to  consider  whether  the  doctrine  of 
Holme  V.  Guppy,  3  M.  &  W.  387,  applies. 

I  do  not  think  that  the  authority  of  this  case  has  been 
■ever  substantially  questioned ;  and  there  seems  to  be  noth- 
ing, assuming  it  to  be  good  law,  to  prevent  its  application 
to  the  case  before  us. 

It  was  decided  in  1838.    In  1862,  Byles,  J.,  remarked  : 
Holme  V.  Guppy  is  not  only  in  point,  but  it  is  consistent 
with  the  ancient  authorities,  and  is  founded  on  the  most 
invincible  reason  and  good  sense  "  :  Russell  v.  Da  Bandeira, 
13  C.  B.  N.  S.  at  p.  205. 

In  our  case  time  is  stated  to  be  of  the  essence  of  the 
contract  in  emphatic  terms. 

Parke,  B.,  says :  (Holme  v.  Guppy,  3  M.  &  W.  at 
p.  389.)  "  The  plaintiffs  undertake  that  they  will  com- 
plete the  work  in  a  given  four  months  and  a  half,  and  the 
particular  time  is  extremely  material,  because  they  probably 
would  not  have  entered  into  the  contract  unless  they  had 
had  those  four  months  and  a  half  within  which  they 
could  work  a  greater  number  of  hours  a  day.  Then  it 
-appears  that  they  were  disabled  by  the  act  of  the  de- 
fendants from  the  performance  of  that  contract  ;  and 
there  are  clear  authorities,  that  if  the  party  be  prevented, 
by  the  refusal  of  the  other  contracting  party,  from  com- 
pleting the  contract  within  the  time  limited,  he  is  not 
liable  in  law  for  the  default."  See  the  case  discussed  in 
Hudson's  Law  of  Building  Contracts,  p.  203  et  seq, 

I  cannot  distinguish  this  case  from  the  present.  A  fort- 
night's prevention  of  the  plaintiffs  commencing  their  work, 
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Judgment,  cannot  be  considered  as  too  trifling  a  fraction  of  a  little 
Hagarty,  over  three  and  a  half  months  time  allowed  for  doing  the 
C.J.O.     work,  at  all  events  where  a  considerable  forfeiture  is  in- 
volved. 

I  do  not  see  how  we  can  hold  that  Jthis  delay  did  not 
put  an  end  to  the  forfeiture  clause ;  and  in  this  view  the 
appeal  must  be  allowed,  and  the  judgment  of  the  trial 
Judge  must  stand,  increased  by  the  sum  of  $260,  being  for 
fourteen  days  penalties  at  $20  a  day,  less  $20  admitted  to 
have  been  paid. 

As  the  case  is  presented  to  us,  we  have  only  the  ques- 
tion of  the  defendants'  claim  for  the  penalties  or  liquidated 
damages  for  our  consideration. 

Appeal  allowed  with  costs. 


Headford  v.  The  McClary  Manufacturing  Company. 

Master  and  Servant — WorJcmen's  Compensation  for  Injuries  Act — R.  S.  0. 
ch.  141—  Way— Defect— Hoist. 

The  plaintiff,  a  workman,  in  going  to  his  work,  in  the  defendants'  manu- 
factory, passed  as  usual  through  a  long  passage,  twelve  feet  wide,  well 
lighted,  and  with  which  he  was  well  acquainted,  but  instead  of  going 
straight  to  his  work  turned  out  of  his  way  to  look  at  some  repairs  that 
were  being  made  on  the  elevator  on  the  opposite  side  of  the  passage  from 
where  he  should  have  been,  and  fell  into  the  unguarded  hole  :  — 

Held,  that  there  was  no  defect  in  the  condition  of  the  "  way,"  within  the 
meaning  of  the  Workmen's  Compensation  for  Injuries  Act,  R.  S.  0.  ch. 
141,  for  which  the  defendants  were  responsible. 

Judgment  of  the  Chancery  Division,  23  0.  R.  335,  affirmed  on  other 
grounds. 

Statement.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Chancery  Division,  reported  23  0.  R.  335,  where 
the  facts  and  arguments  are  fully  set  out,  and  was. 
argued  before  Hagarty,  C.  J.  0.,  Burton,  Osi.er,  and 
Maclennan,  J  J.  A.,  on  the  12th  of  March,  1894. 

Gibbons,  Q.  C,  for  the  appellant. 

W.  Nesbitt,  and  A.  Monro  Grier,  for  the  respondents. 
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April  16th,  1894.    Burton,  J.  A. :—  Judgment. 

I  agree  in  the  result  that  the  non-suit  should  stand,  but    ^  j^l?^' 
I  desire  to  state  the  precise  grounds  on  which  I  come  to 
that  conclusion. 

The  plaintiff  was  in  the  employ  of  the  defendants,  and 
complains  of  their  negligence  in  leaving  a  hoist  hole  upon 
the  premises  where  he  was  employed  unprotected,  by 
reason  of  which  he  fell  in  and  was  injured. 

In  order  for  the  plaintiff  to  recover  it  was  necessary  for 
him  to  establish  affirmatively  some  breach  of  duty  arising 
from  the  defendants  to  himself,  and  that  the  injury  re- 
sulted directly  from  that  breach  of  duty. 

At  the  time  of  the  accident  some  repairs  were  being 
made  at  the  hoist.  The  plaintiff  had  been  for  some  time 
in  the  employment  of  the  defendants,  and  was  accustomed 
to  go  to  the  department  in  which  he  worked  by  a  passage 
one  side  of  which  was  some  twelve  feet  distant  from  the 
hoist,  that  is  to  say,  the  passage  way'was  some  ten  or  twelve 
feet  in  width,  and  in  the  course  which  he  usually  took  he 
would  be  about  eight  or  nine  feet  from  the  hoist. 

It  was  broad  day  light,  and  there  was  no  difficulty  in 
the  plaintiff  seeing  that  the  opening  was  unprotected,  and 
that  workmen  were  engaged  in  making  repairs. 

There  was  no  necessity  for  the  plaintiff  being  there,  and 
he  was  quite  out  of  the  course  which  he  usually  took  in 
going  to  the  carpenters'  shop  in  which  he  worked.  It 
appears  to  me,  therefore,  there  was  no  breach  of  any  statu- 
tory obligation  by  the  defendants  towards  the  plaintiff, 
and  even  if  there  had  been  that  was  not  the  cause  of  the 
accident.  Knowing  the  premises  as  he  did  the  case  is  sub- 
stantially the  same  as  if  he  had  been  warned  by  his  em- 
ployers not  to  go  near  the  hoist,  as  it  was  being  repaired. 
The  accident,  therefore,  was  attributable,  not  to  the  negli- 
gence of  the  defendants  but  to  that  of  the  plaintiff. 

The  plaintiff  failed  to  establish  the  case  made  in  his 
statement  of  claim. 

Hag  ARTY,  C.  J.  0.,  and  Maclennan,  J.  A.,  concurred. 

22— VOL.  XXI.  A.R. 
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Judgment.    OSLER,  J.  A.  : — 

OSLER, 

J--^-  I  understand  that  my  learned  brethren  are  prepared  to 

affirm  the  judgment  of  the  Divisional  Court  dismissing  the 
action.  With  some  hesitation  I  concur.  But  I  must  rest 
my  judgment  on  the  ground,  not  that  the  plaintiff  was 
guilty  of  contributory  negligence,  but  that  he  is  not  en- 
titled to  rely  upon  the  provisions  of  the  Workmen's  Com- 
pensation for  Injuries  Act,  R.  S.  O.  ch.  141,  because  the 
open  hoist  did  not  constitute  a  defect  in  the  condition  or 
arrangement  of  the  ways,  works,  machinery  or  plant  of  the 
defendants  as  regards  him :  in  short  that  it  cannot  be  said 
that  the  injury  he  has  sustained  is  the  direct  result  of  any 
negligence  which  can  be  brought  home  to  them.  There 
yras,  it  may  be  held,  a  perfectly  safe  way  provided  for  him 
to  go  to  the  room  in  which  he  was  to  work,  a  way  by 
which  he  had  been  accustomed  to  reach  it,  and  in  which 
if  he  had  walked  on  the  morning  in  question  no  accident 
would  have  befallen  him.  He  fell  into  the  hoist  and  met 
with  the  injury  by  going  out  of  his  way,  and  walking  to  a 
part  of  the  building  where  he  had  no  business  to  be,  and 
therefore  the  injury  cannot  be  said  to  be  the  result  of  any 
one's  negligence  but  his  own.  The  doubt  I  felt  was  whether 
on  the  evidence  it  might  not  properly  have  been  left  to  the 
jury  to  say  if  the  hoist  was  not  so  near  to  the  way  as  to 
constitute,  if  left  open  and  unguarded,  a  defect  in  the  con- 
dition of  the  way  within  the  Act,  and  whether  the  way  was 
so  clearly  defined  or'limited  that  the  plaintiff  could  be  said 
to  be  out  of  it  while  going  over  any  part  of  the  open 
space  between  the  end  of  the  passage,  the  hoist  and  the 
door  into  the  carpenter  s  shop.  Had  I  tried  the  case  myself 
I  should  have  left  it  to  the  jury  on  these  points,  and  had 
they  found  for  the  plaintiff,  would  have  not  felt  justi- 
fied in  disturbing  the  verdict.  But  as  it  seems  at  this 
stage  to  be  thought  clear  that  the  hoist  was  so  far  from  the 
end  of  the  passage  where  the  plaintiff' ought  to  have  made 
his  turn,  that  when  his  knowlege  of  the  locality  and  other 
undisputed  facts,  such  as  the  condition  of  the  light,  are 
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taken  into  consideration,  the  accident  was  attributable  Judgment 
to  his  negligence,  and  not  to  that  of  the  defendants,  and  Oslbr, 
•that  there  was  nothing  on  which  a  jury  could  reasonably 
have  found  otherwise,  I  will  not  dissent,  though  I  concur 
with  reluctance.  I  refer  to  Denny  v.  Montreal  Telegraph 
'Co.,  42  XJ.  C.  E,.  577,  and  the  cases  cited  in  the  judgment  of 
Wilson,  J.  As  our  judgment  proceeds  on  the  ground  that 
there  was  no  defect  in  the  condition  of  the  way,  the  pro- 
visions of  the  Factories  Act  cannot  assist  the  plaintiff,  nor, 
as  regards  that  Act,  am  I  prepared  to  say  that  under  the 
circumstances  disclosed  the  defendants  were  in  fault,  for 
they  seem  to  have  had  a  sufficient  guard  across  the  open- 
ing in  the  shape  of  a  bar,  which  had  been  raised  at  the 
time  of  the  accident  in  order  to  admit  of  repairs  being 
<ione  to  the  hoist. 

Appeal  dismissed  with  costs. 
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York  et  al  v.  Township  of  Osgoode  et  al. 

Waters  and  Watercourses — Ditches  and  Watercourses  Act — H.  S.  0.  ch.  220' 
— "  Oivner  ''—Tenant  at  Will. 

The  word  "  owner  "  as  used  in  the  Ditches  and  Watercourses  Act,  R.  S.  0. 
ch.  220,  means  the  actual  owner  and  not  the  assessed  owner ;  and  a 
tenant  at  will  of  land  aJffected,  assessed  as  owner,  is  not  an  owner  affected 
or  interested  within  the  meaning  of  the  Act. 

Judgment  of  the  Queen's  Bench  Division,  24  0.  R.  12,  reversed. 

Statement.      This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  24  0.  K  12. 

The  action  was  brought  to  restrain  the  defendant  town- 
ship from  enforcing  an  award  purporting  to  be  made  by 
the  defendant  Lewis  as  township  engineer  under  the  pro- 
visions of  the  Act  respecting  Ditches  and  Watercourses,. 
K  S.  0.  ch.  220,  and  from,  constructing  through  the  lands 
of  the  plaintiffs  the  drain  therein  mentioned.  The  facts 
are  very  fully  stated  in  the  report  below,  the  legal  ques- 
tion being  the  meaning  to  be  given  to  the  word  "  owner 
as  used  in  the  Act.  The  plaintiffs  contended  that  only 
actual  owners  had  a  voice  in  deciding  as  to  the  construction 
of  a  drain,  while  the  defendants  contended  that  the  per> 
sons  assessed  as  owners  were  entitled  to  decide,  and  thi& 
construction  was  adopted  by  Falconbridge,  J.,  at  the 
trial,  and  by  the  Queen's  Bench  Division. 

The  plaintiffs'  appeal  was  argued  before  Hagarty,. 
G.  J.  0.,  Burton,  Osler,  and  Maclennan,  J  J.  A.,  on  the 
15th  and  16th  of  March,  1894. 

moss,  Q.  C,  and  MacTavish,  Q.  C,  for  the  appellants. 
The  power  to  cause  drains  to  be  constructed,  and  thus  ad- 
versely to  create  easements,  can  be  exercised  only  by  a 
majority  of  the  actual  owners  of  the  lands  affected,  and 
there  was  not  a  majority  of  actual  owners  in  favour  of  this 
scheme.  An  occupant  of  land,  to  whom  the  owner  has 
promised  to  give  or  devise  it,  cannot  be  counted  as  an 
owner.  No  will  or  deed  has  been  made,  and  title  cannot 
be  made  by  mere  delivery  of  possession.     The  promise  is 
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"besides  vague  and  indefinite,  and  incapable  of  enforce-  Judgment, 
ment.  The  assessment  roll  is  not  the  proper  test  of  owner-  Osler, 
«hip.  The  proceedings  affect  only  the  owners  and  are  con- 
fined  to  them  though  when  the  proceedings  are  concluded 
iihe  aid  of  the  municipality  may  be  invoked  for  such  sub- 
sidiary purposes  as  are  referred  to  in  sections  9  and  18. 
The  Legislature  has  drawn  a  distinction  between  owners, 
tenants  and  occupants,  and  has  thus  recognized  the  usual 
interests  in  land,  and  when  it  declared  that  the  consent  of 
^  majority  of  the  owners  interested  was  necessary,  it  clearly 
Teferred  to  those  having  the  fee  in  the  lands.  The  statute 
ariust  be  construed  strictly,  and  its  provisions  implicitly 
followed  :  Hus  v.  School  Commissioners,  19  S.  C.  R,  477- 
Levjis  V.  Arnold,  L.  R.  10  Q.  B.  245,  is  relied  on  by  the 
'Queen's  Bench  Division,  but  this  case  has  been  overruled  by 
^ale  V.  Phillips,  [1894]  1  Q.  B.  349.  And  see  Regina  v.  Lee, 
4  Q.  B.  D.  75  ;  Regina  v.  Swindon  Local  Board,  4  Q.  B.  D. 
305 ;  Regina  v.  Vestry  of  St.  Marylebone,  20  Q.  B.  D.  415. 

Shepley,  Q.  C,  and  G.  F.  Henderson,  for  the  respondents, 
'Owner  means  owner  within  the  meaning  of  the  Assessment 
Act  which  is  in  pari  materid  with  this  Act,  and  admittedly 
there  was  a  majority  of  the  assessed  owners  in  favour  of 
the  work.  The  word  has  in  itself  no  definite  legal  meaning 
and  in  dealing  with  an  Act  such  as  this  is,  admittedly 
passed  in  the  interest  of  those  who  desire  to  cultivate  land, 
it  should  be  interpreted  to  mean  the  persons  having  the 
victual  beneficial  usufruct :  Miller  v.  Grand  Trunk  R.  Tf .Co., 
45  U.  C.  R.  222  ;  In  re  Roberts  and  Holland,  5  P.  R.  346 ; 
Regina  v.  Swalwell,  12  0.  R.  391 ;  Hughes  v.  Sutherland, 
7  Q.  B.  D.  160 ;  Woodard  v.  Billericay  Highway  Boards 
11  Oh.  D.  214  ;  Prescott  Election  Case,  Hodgins  1.  Unless 
the  Act  be  so  construed  the  provisions  for  collecting  the 
cost  in  the  same  way  as  taxes  would  be  meaningless. 

Moss,  Q.  C,  in  reply. 

April  16th,  1894.    The  judgment  of  the  Court  was 
•delivered  by 
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Judgment.    QSLER,  J.  A.  : — 

OSLBB, 

J. A.  rpjjg  broad  question  is  as  to  the  jurisdiction  of  the  engi- 

neer to  make  the  award,  and  this  depends  upon  whether 
the  landowner,  who  filed  with  the  clerk  of  the  municipality 
the  requisition  for  the  construction  of  the  drain,  had  first 
obtained  the  assent  in  writing  thereto  of  (including  him- 
self) a  majority  of  the  owners  affected  by  or  interested  in 
the  proposed  drain,  as  required  by  section  6  (a)  of  the  Act. 

Some  steps  had  been  taken  by  the  plaintiff  James  York,, 
Sr.,  and  two  other  persons,  as  far  back  as  October  and 
December,  1888,  with  the  object  of  having  a  drain  con- 
structed on  some  of  the  lands  affected  by  the  award  in 
question,  but  no  effective  requisition  had  been  filed' 
under  section  6  (a),  or  resolution  passed  by  the  council 
under  section  6  (h)  after  notice  to  the  parties  interested. 
These  proceedings  were  in  my  opinion,  entirely  abandoned,, 
and  cannot  be  regarded  as  forming  any  part  of  the 
foundation  of  the  award,  nor  does  the  award  profess  to  be 
based  upon  them,  or  upon  anything  but  the  owners'  requi- 
sition bearing  date  the  25th  August,  1891,  filed  with  the 
clerk  pursuant  to  the  Act.  As  to  this  part  of  the  case 
I  agree  with  the  opinion  of  the  Court  below. 

The  requisition  was  signed  by  six  persons :  Wm.  Mc- 
Rostie,  George  Comrie,  Hugh  McAlindon,  George  Popham, 
James  McCurdy  and  William  Comrie.  Other  owners  of 
lands  affected  were  James  York,  Sr.,  John  Carson,  the  muni- 
cipality of  the  township  of  Osgoode,  and  Mrs.  Peter  Mc- 
Rostie.  Two  others,  making  twelve  in  all,  were  the  plain- 
tiffs James  York,  Jr.,  and  Isaac  York,  but  they  have  been 
rejected,  and  held  not  to  be  owners  within  the  meaning  of 
the  Act,  for  the  purpose  of  ascertaining  whether  the 
requisition  was  sufficiently  signed. 

The  plaintiffs  contend  that  they  were  owners,  and  ought 
to  have  been  counted. 

They  also  contend  that  George  Comrie  was  not  an  owner 
and  ought  not  to  have  been  counted,  and  further  that  the^ 


XXI.] 


YOKK  V.  TOWNSHIP  OF  OSGOODE. 


171 


Court  below  were  wrong  in  holding  that  the  township  of  Judgment. 
Osgoode  were  assenting  parties  to  the  requisition.  Osler, 

That  James  York,  Jr.  and  Isaac  York,  were  owners  in 
fee  simple  of  part  of  the  lands  affected  by  the  drain  there 
can  be  no  question,  nor  that  they  became  such  by  convey- 
ances thereof  from  their  father,  the  plaintiff  James  York, 
Sr.,  made  on  the  17th  December,  1890,  and  duly  registered 
in  the  county  registry  office  on  the  3rd  March,  1891.  In 
their  case  no  question  arises  as  to  what  quantum  of  interest 
will  constitute  an  owner  within  the  meaning  of  the  Act. 
They  were  owners  not  only  when  the  award  was  made,  but 
long  before  the  proceedings  on  which  it  is  based  were  ini- 
tiated. The  ground  on  which  they  have  been  held  to 
be  excluded  from  an  owner's  right  to  control  or  take 
part  in  such  proceedings  is,  that  the  meaning  to  be 
ascribed  to  the  term  "  owner "  in  the  Act  is  "  assessed 
owner,"  the  person  appearing  by  the  assessment  roll  to 
be  the  owner,  and  that  they  were  not  assessed  for  the 
year  1891,  but  their  father  was,  for  the  lands  he  had  con- 
veyed to  them  in  the  previous  December.  I  am  unable, 
with  all  deference,  to  subscribe  to  this  limitation  of  the 
meaning  of  the  term  owner.  It  seems  to  me  to  savour 
more  of  legislation  than  of  interpretation  ;  the  Act  does 
not  define  the  meaning  of  the  term,  nor  has  it  adopted  the 
limitation  found  in  the  drainage  clauses  of  the  Municipal 
Act,  R.  S.  0.  ch.  184,  sec.  569,  where  the  persons 
who  may  set  the  council  in  motion  are  the  majority 
in  number  of  the  persons  as  shewn  by  the  last  revised 
assessment  roll  to  be  the  owners,  whether  resident  or 
non  resident,  of  the  property  to  be  benefitted.  If  the 
Legislature  had  meant  that  the  persons  to  control  or 
initiate  the  proceedings  under  the  Ditches  and  Water- 
courses Act  should  be  the  persons  who  were  assessed  as 
owners,  it  would  have  been  easy  to  say  so,  but  as  they 
were  dealing  with  drains  extending  over  a  comparatively 
limited  area  where  owners  of  the  property  aflfected  were 
known  to  each  other,  or  could  readily  be  ascertained,  it 
was  probably  thought  unnecessary  to  give  an  arbitrary 
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Judgment,  meaning  to  the  word.  Moreover,  in  the  case  of  non-resi- 
OsLER,  dent  owners  whose  names  do  not  happen  to  have  been 
entered  upon  the  assessment  roll,  the  real  owner  must  be 
discovered  and  dealt  with  as  provided  in  section  19,  and 
there  seems  no  reason  why  in  other  cases  proceedings 
which  may  result  in  establishing  in  invitum  an  easement 
over  the  land  through  which  the  drain  passes,  binding 
upon  privies  in  estate  as  well  as  parties — Kelly  v.  0' Grady, 
34  U.  C.  K  562 — should  not  be  taken  by  or  against  the 
real  owner  of  the  land,  whatever  may  be  the  extent  of  the 
interest  sufficient  to  confer  that  status. 

It  does  not  appear  to  me  that  there  is  anything  in  sec- 
tion 9,  sub-sec.  2,  section  14  and  section  18  of  the  Act, 
which  are  relied  on  by  the  Court  below  as  compel- 
ling the  interpretation  they  have  placed  upon  the  word, 
inconsistent  with  the  view  that  ownership  for  the  purposes 
of  the  Act  is  not  controlled  by  the  assessment  roll,  or 
which  makes  it  difficult  to  carry  out  the  provisions  of 
those  sections  if  the  other  view  of  the  meaning  of  the 
term  is  adopted.  Section  9  deals  with  the  case  of  a  con- 
tract for  rock-cutting,  given  out  by  the  engineer,  instead 
of  requiring  each  person  benefited  to  do  his  share  of  the 
work.  The  engineer  is  to  determine  the  sum  to  be  paid 
by  each  of  the  persons  benefited,  which,  unless  forthwith 
paid,  "  shall  be  added  to  the  collector's  roll,  *  *  and  shall 
thereupon  become  a  charge  against  the  lands  of  the  parties 
so  liable." 

Section  14  appears  to  provide  for  the  case  of  payment 
by  the  municipality  of  the  fees  of  the  engineer,  and  of  any 
fees  or  costs  awarded  or  adjudged  to  any  person ;  and  pro- 
vides that  unless  the  same  be  forthwith  repaid  by  the  per- 
son awarded  or  adjudged  to  pay  the  same,  the  municipality 
shall  place  them  on  the  collector's  roll  as  a  charge  against 
the  lands  of  such  person,  and  they  shall  thereupon  become 
a  charge  upon  land  and  be  collected  as  ordinary  taxes. 

Section  18  contains  similar  provisions  with  regard  to 
fees  and  sums  of  money  which  may  become  payable  in 
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respect  of  other  works  ordered  by  the  engineer  in  con-  Judgment, 
nection  with  the  drain.  Osler, 

None  of  these  sections  refer  to  the  persons  who  are 
•entered  on  the  assessment  roll  in  respect  of  the  land.  The 
persons  liable  to  pay  the  sums  of  money  and  fees  therein 
mentioned  are  evidently  intended  to  be  entered  therefor 
nominatim  upon  the  collector's  roll. 

It  is  from  them  that  such  moneys  are  to  be  collected, 
and  it  is  their  lands  which  are  charged  in  default  of  pay- 
ment. Whether  they  are  the  assessed  owners,  or  the  real 
owners  though  not  assessed,  can  make  no  difference  ;  they 
have  no  reason  to  complain.  It  is  the  land  which  is  ulti- 
mately charged  in  either  case,  and  it  has  not  been  sugges- 
ted how  any  complication  or  difficulty  is  likely  to  arise. 

James  York,  Jr.,  therefore,  and  Isaac  York,  must  be 
regarded  as  owners  of  lands  affected,  for  the  purpose  of 
these  proceedings. 

The  next  question  is,  whether  George  Comrie  was  such 
an  owner  of  the  lot  in  respect  of  which  he  signed  the  requi- 
sition. 

The  Act,  as  I  have  said,  contains  no  definition  of  the 
word  "  owner  "  ;  the  meaning  must,  therefore,  depend  upon 
the  subject  matter  and  the  context.  Here,  I  think,  when 
it  is  considered  that  proceedings  taken  under  the  Act  may 
result  in  what  has  been  described  as  the  grant  of  an  ease- 
ment over  the  land,  the  word  is  intended  to  mean,  at  the 
lowest,  a  person  who  has  a  real  and  substantial  interest  in 
the  land,  possibly  something  less  than  the  fee  simple,  but 
certainly  more  than  that  of  a  mere  occupier  or  tenant  at 
will.  The  owner  may  be  bound  by  notices  served  upon  the 
occupant  as  the  19th  section  provides,  but  there  is  nothing 
in  the  6th  section  which  enables  the  latter  to  confer  juris- 
diction upon  the  engineer  by  the  initiatory  requisition  and 
assent.  In  such  cases  as  Lewis  v.  Arnold,  L.  R.  10  Q.  B. 
24*5  ;  W oodard  v.  Billericay  Highway  Board,  11  Ch,  D.  214, 
we  have  illustrations  of  the  extension  of  the  term  to  embrace 
smaller  interests  in  property,  where  the  context  and  subject 
matter  require  it,  as  where  the  proceedings  to  be  effective  at 
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Judgment,  .^n  must  be  of  a  prompt  and  summary  character,  and  would 
OsLER,  be  useless  if  not  applied  at  once,  and  to  the  person  in. 
possession.  Here  the  proceedings  to  be  taken  are  intended 
to  affect  the  freehold,  and  in  a  permanent  manner,  and 
may  even  result  in  its  being  officialJy  sold  for  non-payment 
of  charges.  Where  that  is  the  case  and  where  ample  means 
are  provided  by  the  Act  for  notice  to  parties  affected  it 
would  be  strange  if  the  interest  of  the  owner  of  the  fee 
could  be  bound  by  the  action  of  a  person  who  may  have- 
no  greater  interest  than  that  of  a  mere  possessor  or  yearly 
tenant  or  tenant  for  a  short  term  of  years.  So  on  the 
other  hand  it  would  be  inequitable  that  such  a  person 
should  be  liable  to  have  his  name  placed  on  the  collector's 
roll  and  compelled  to  pay  charges  incurred  for  making 
what  may  be  a  permanent  benefit  to  the  property  of  his< 
landlord. 

It  appears  then  that  bhe  land  of  which  George  Comrie 
signed  the  requisition  as  owner  really  was  the  property  of 
his  father  Wm.  Comrie  as  tenant  in  fee,  and  although 
George  Comrie  may  have  had  and  probably  has  a  very  well 
founded  expectation  that  his  father  will  at  some  time  or 
other  make  a  gift  of  it  to  him  by  deed  or  by  will  he  at 
present  appears  to  have  no  better  title  to  it  than  as  tenant 
at  will :  Orr  v.  Orr,  21  Gr.  397 ;  Jihb  v.  Jibh,  24  Gr.. 
487 ;  Maddison  v.  Alder  son,  8  App.  Cas.  467. 

As  such,  I  am  of  opinion  that  he  cannot  be  held  to  be  an 
owner  within  the  meaning  of  the  Act. 

I  am  also  of  opinion  that  even  if  the  municipality  are 
to  be  regarded  in  respect  of  the  road  as  owners  of  land 
intended  to  be  affected,  they  cannot  be  treated  as  assent- 
ing parties  to  the  requisition  on  which  the  engineer  acted* 
No  resolution  was  passed  with  reference  to  it,  and  every 
thing  which  they  did  relates  to  the  abandoned  scheme^ 
and  cannot  be  invoked  to  aid  or  support  the  subsequent 
requisition.  It  follows  that  that  requisition  must  be  held 
not  to  have  been  assented  to  by  a  majority  of  the  owners 
affected  or  interested  ;  and  that  the  subsequent  proceedings, 
were  without  jurisdiction,  as  the  Court  below  were  of 
opinion  they  would  in  that  case  be. 
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I  think  that  nothing  has  been  done  by  the  appellants  J^<^g"^eDt. 
to  estop  them  from  asserting  that  the  engineer's  proceed-  Osler, 
ings  were  without  jurisdiction.  They  have  not  permitted 
any  of  the  work  to  be  done  upon  their  own  land,  and  their 
opposition  to  the  proceedings  throughout  has  been  suffi- 
ciently manifest.  They  are,  I  am  of  opinion,  entitled  to 
judgment,  except  as  to  damages,  as  prayed  for  in  the  state- 
ment of  claim.  There  should  be  no  costs  against  the 
defendant  Lewis. 

I  refer  to  the  following  cases  :  Hunt  v.  Harris,  19  C.  B. 
N.  S.  13 ;  Begina  v.  Lee,  4  Q.  B.  D.  75  ;  Regina  v.  Swin- 
don Local  Board,  4  Q.  B.  D.  805 ;  Begina  v.  Vestry  of 
St  Marylebone,  20  Q.  B.  D.  415  ;  Sale  v.  Phillies,  [1894] 
1  Q.  B.  349 ;  Hughes  v.  Sutherland,  7  Q.  B.  D.  160 ;  Collin' 
son  V.  Newcastle,  etc.  B.  W.  Co.,  1  C.  &  K.  546 ;  Schott  v. 
Harvey,  105  Pa.  St.  222 ;  Baltimore  v.  Boyd,  64  Md.  10. 


Appeal  allowed  with  costs. 
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Coventry  v.  McLean. 
Coventry  v.  McLean  et  al. 

Landlord  and  Tenant — Lease — Forfeiture — Option  to  Purchase. 

The  Court  will  not  make  a  declaration  relieving  against  forfeiture  of  a 
lease  for  non-payment  of  rent  when  the  trial  of  the  action  for  that  relief 
takes  place  after  the  term  has  expired  by  effluxion  of  time,  even  though 
the  lease  gives  an  option  of  purchase  to  be  exercised  during  the  term, 
which  the  lessee  had  attempted  to  exercise  after  the  forfeiture. 

A  lessee  is  not  entitled  as  of  right  to  relief  against  forfeiture  for  non- 
payment of  rent.  That  relief  may  be  refused  on  collateral  equitable 
grounds. 

Coventry  v.  McLean^  22  0.  R.  1,  approved. 
Judgment  of  Boyd,  C,  affirmed. 

Statement.      This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  Boyd,  C. 

The  first  action,  in  which  relief  against  re-entry  for  non- 
payment of  rent  was  claimed,  was  commenced  on  the  1st 
of  October,  1890,  and  was  tried  in  the  Autumn  of  1891, 
when  judgment  was  given  in  the  plaintiff's  favour,  but 
a  new  trial  was  ordered  by  the  Queen's  Bench  Division  on 
the  1st  of  February,  1892,  because  of  the  rejection  of 
evidence.    See  22  0.  R.  1. 

The  second  action  was  brought  on  the  2nd  of  June, 
1892,  against  the  lessor  and  one  King,  a  purchaser  from 
the  lessor,  for  specific  performance  of  an  agreement  for 
sale  of  the  demised  premises. 

The  actions  were  tried  together  at  Sandwich,  on  the 
26th  of  October,  1892,  before  BoYD,  C,  who,  on  the  15th 
of  February,  1898,  dismissed  them  with  costs. 

The  facts  may  be  shortly  stated.  On  the  17th  of  August, 
1887,  by  an  agreemeut  bearing  that  date,  the  defendant 
McLean  agreed  to  sell  to  the  plaintiff  a  parcel  of  land  in 
the  village  of  Kingsville,  containing  fifteen  acres,  which 
was  afterwards  duly  conveyed  in  pursuance  of  such  agree- 
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ment,  and  she  further  agreed  to  execute  a  lease  of  another  Statement, 
parcel  of  land  known  as  Paradise  Grove,  in  the  same  village, 
for  five  years  at  $100  per  annum,  "  with  the  option  to 
purchase  the  said  Grove  at  any  time  during  the  said  term 
at  the  rate  of  $300  per  acre." 

There  was  a  clause  declaring  the  lease  to  be  an  essential 
and  binding  part  and  parcel  of  the  agreement. 

On  the  30th  of  September,  1887,  a  lease  was  executed 
in  pursuance  of  the  agreement,  expressed  to  be  made  in 
pursuance  of  the  Act  respecting  short  forms  of  leases,  and 
the  defendant  McLean  thereby  demised  Paradise  Grove, 
described  as  Block  H,  Plan  313,  to  the  plaintiff  for  the 
term  of  five  years,  to  be  computed  from  the  1st  of 
September,  1887,  at  the  yearly  rent  of  $100,  payable  on 
the  1st  of  September  in  each  and  every  year  during  the 
term ;  the  first  payment  to  be  made  on  the  1st  of 
September,  1888.  There  was  a  proviso  for  re-entry  by 
the  lessor  on  non-payment  of  rent,  whether  lawfully  de- 
manded or  not,  and  it  was  "  further  understood  and  agreed 
between  the  parties  that  the  party  of  the  second  part 
(the  plaintiff)  should  have  the  option  and  privilege  of 
purchasing  the  aforesaid  block  H,  containing  by  ad- 
measurement 8tA  acres,  at  any  time  during  the  continu- 
ance of  the  term  hereby  demised  at  and  for  the  price  or 
sum  of  $300  per  acre." 

The  lessee  paid,  and  the  lessor  accepted,  the  year's  rent 
due  on  the  1st  of  September,  1888,  and  1889,  although  in 
the  latter  year  it  was  paid  somewhat  after  the  gale  day.  In 
1890  the  gale  day  again  passed  without  payment  being 
made,  and  this  delay  the  plaintiff  explained  by  saying  that 
he  was  under  the  impression  that  the  date  of  the  lease,  viz., 
30th  September,  was  the  day  for  payment  of  the  rent.  On 
or  about  the  20th  September,  1890,  the  lessor  re-entered 
upon  the  demised  premises  with  the  intention  and  for  the 
purpose  of  exercising  her  right  of  re-entry  and  of  avoiding 
the  lease  and  forfeiting  the  term  by  reason  of  the  lessee's 
default,  and  she  thereafter  refused  and  continued  to  refuse 
to  accept  payment  of  the  rent  and  insisted  that  the  term  was 
at  an  end.  On  the  1st  of  October,  1890,  having  tendered  the 
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rent,  the  plaintiff  issued  the  writ  in  the  first  action  for  relief 
from  the  forfeiture,  but  it  was  not  served  until  the  6th  of 
April,  1891,  and  the  judgment  which  he  obtained  at  the  first 
trial  in  the  Autumn  of  1891  was  set  aside  and  a  new  trial 
directed.  Subsequently,  the  plaintiff",  on  the  2nd  of  June, 
1892,  brought  the  second  action  for  specific  performance  of 
the  agreement  to  sell  Paradise  Grove.  The  notice  of  his 
intention  to  exercise  the  option  to  purchase  was  not  given 
until  after  the  commencement  of  the  action,  viz.,  on  the 
6th  of  June,  1892.  The  defendant  resisted  specific  per- 
formance on  the  ground  that  the  option  to  purchase  had 
not  been  exercised  during  the  currency  of  the  term  which 
had  been  forfeited  and  was  at  an  end  when  the  second 
action  was  brought,  and  on  the  further  ground  that  the 
plaintiff  had  failed  to  carry  out  certain  representations 
alleged  to  have  been  made  by  him  as  to  his  intention  to 
build  a  hotel  on  the  fifteen  acre  parcel  which  had  been 
conveyed  to  him,  which  representations  formed  a  material 
inducement  to  the  defendant  in  making  the  lease  and 
giving  the  option  of  purchase,  as  the  contemplated  im- 
provements would  add  very  much  to  the  value  of  her  re- 
maining property.  The  learned  Chancellor  found  that  these 
representations  were  proved  and  dismissed  the  action  for 
specific  performance  on  that  ground,  and  the  other  action 
on  the  same  ground,  and  on  the  farther  ground  that  the 
term  of  the  lease  had  then  expired  by  eflSiuxion  of  time, 
and  therefore  that,  even  if  it  was  set  up  again  as  from  the 
date  of  the  forfeiture,  no  effectual  relief  would  thereby  be 
given  to  the  plaintiff,  as  he  was  not  entitled  to  enforce  his 
option  to  purchase,  assuming  that  he  could  validly  have 
declared  such  option  while  the  term  was  non-existent  by 
reason  of  the  forfeiture. 

The  plaintiff  appealed,  and  the  appeal  was  argued  before 
Hag  ARTY,  C.  J.  0.,  Burton,  Osler,  and  Maclennan,  J  J.  A., 
on  the  30th  March,  and  2nd  of  April,  1894. 

W.  Nesbitt,  and  A.  Monro  Grier,  for  the  appellant. 
The  plaintiff  is  entitled  as  of  right  to  relief  against  the  re- 
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-entry  for  non-payment  of  rent,  and  this  relief  cannot  be  Argument, 
refused  on  collateral  equitable  grounds.  The  evidence  of 
the  alleged  representations  was  improperly  admitted,  and 
the  judgment  of  the  Queen's  Bench  Division,  22  0.  R.  1,  on 
this  point  was  wrong.  Here  there  was  a  bond  fide  mistake, 
caused  by  the  date  of  the  lease,  and  relief  should  be  given  as 
of  the  date  of  the  tender  :  Bowser  v.  Colby,  1  Ha.  109  ;  Slo- 
manv.  Walter,  2  W.  &  T.  L.  C,  6th  ed.,  at  p.  1263  ;  Feret 
T.  Hill,  15  C.  B.  207.  The  time  of  the  application  to  the 
^Court  governs  and  not  the  time  of  the  trial :  Croft  v. 
London  and  County  Banldng  Co.,  14  Q.  B.  D.  347. 
Whether  there  is  a  declaration  of  relief  or  not  the  plaintiff 
is  entitled  to  enforce  the  option.  It  is  independent  of 
the  lease  and  may  be  exercised  at  any  time  during  the 
time  for  which  the  lease  was  granted  :  Green  v.  Low,  22 
Eeav.  625.  The  words  do  not  refer  to  a  conditional  and 
possibly  abridged  term.  Conversely  the  principle  of  8t 
John  V.  Rykert,  10  S.  C.  R.  278,  applies. 

Cassels,  Q.  C,  for  the  respondents.  The  authorities  cited 
by  the  Queen's  Bench  Division  abundantly  support  the 
proposition  that  the  claim  for  relief  may  be  met  on  equit- 
able grounds,  and  the  misrepresentations  of  the  plaintiff 
are  fatal.  Apart  from  this,  looking  at  the  case  in  the 
narrow  way  contended^f or  by  the  plaintiff,  there  is  nothing 
to  justify  relief.  The  forfeiture  was  not  the  result  of 
mistake,  but  of  negligence :  Barrow  v.  Isaacs,  [1891]  1 

B.  417 ;  Lamare  v.  Dixon,  L.  R.  6  H.  L.  416  ;  Mara  v. 
.Fitzgerald,  19  Gr.  52.  It  is  too  late  to  relieve  after  the 
term  has  expired  by  effluxion  of  time,  and  too  late  to 
exercise  the  option  when  the  lease  upon  which  it  is  de- 
pendent is  at  an  end. 

W.  Nesbitt,  in  reply. 

April  16th,  1894.     The  judgment  of  the  Court  was 

•delivered  by 

OSLER,  J.  A. : — 

[The  learned  Judge  stated  the  facts  as  above  set  out  and 
-continued :] 
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Judgment.  The  plaintiff  contended  that  as  regards  the  first  action, 
OsLKR,  was  entitled  as  of  right  to  a  decree  relieving  him  from 
J-^'  the  forfeiture  for  non-payment  of  the  rent,  independently 
of  any  other  considerations,  the  proviso  for  re-entry  being 
looked  upon  as  a  mere  security  for  the  rent ;  but  I  am  of 
opinion  that  this  is  not  the  law,  the  proviso  in  the  statute 
E».  S.  0.  ch.  143,  sec.  22  being  that  "  if  the  lessee  obtains 
equitable  relief,  he  shall  hold  and  enjoy  the  demised  lands 
according  to  the  lease  thereof  made  without  any  new  lease.'^ 
In  Berney  v.  Moore,  2  Ridg.  P.  C.  310 — a  case  upon  the 
Irish  Statute  11  Anne  ch.  2,  similar  to  9  Geo.  I.  ch.  28,  of 
which  our  statute  is  a  re-enactment,  and  which  contained 
a  section  expressed  in  almost  the  very  words  quoted  above — 
the  Judges  to  whom  the  question  was  submitted  were 
unanimously  of  opinion  that  the  statutes  which  gave  the 
remedy  by  ejectment  for  non-payment  of  rent,  were  not 
"mandatory  on  a  Court  of  Equity  to  set  up  an  imme- 
diate lease ;"  but  the  Court  was  left  at  full  liberty  to  exer- 
cise its  judgment  and  discretion  upon  the  merits  and  cir- 
cumstances of  each  particular  case.  And  of  the  same 
opinion  evidently  was  the  Court  of  Appeal,  in  the  recent 
case,  cited  by  the  Chancellor,  of  Stanhope  v.  Haworth,  3 
Times  L.  K  34.  See  also  Bowser  v.  Colby,  1  Ha.  109,  at  p.  138. 

Whether,  in  order  to  give  the  tenant  the  benefit  of  some 
collateral  agreement,  such  as  an  option  to  purchase  to  be 
exercised  during  the  currency  of  the  term,  the  Court  would 
relieve  against  a  re-entry  and  consequent  forfeiture  of  the 
term  where  it  had  expired  by  effluxion  of  time  at  the  trial, 
and  where  consequently  the  lessee  could  no  longer  "  have, 
hold,  and  enjoy  the  demised  lands  according  to  the  lease 
thereof  made,"  may  be  doubted.  In  all  the  cases  I  have 
examined,  there  was  a  considerable  unexpired  residue  of 
the  term  in  respect  of  which  substantial  relief  could  be 
given.  In  Gerahty  v.  Malone,  1  H.  L.  C.  81,  the  original 
decree  was  made  during  the  term,  which  had,  however,  ex- 
pired before  the  case  arrived  at  the  House  of  Lords,  where 
the  objection  was  taken  but  was  disregarded,  the  Houte 
being  concerned  only  with  the  decree  which  was  be- 
fore them.    The  advantage  which  the  tenant  got  in  that 
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case  was  the  preservation  of  the  covenant  for  renewal  of  Judgment, 
the  lease  for  another  long  term,  so  that  it  forms  no  real  osler, 
exception  to  the  rule. 

Then  it  was  said  that  the  lease  was  not  important, 
and  that  it  was  sufficient  that  the  option  should  be 
exercised  within  five  years,  but  it  seems  to  me  clear, 
whether  we  look  at  the  agreement  of  the  17th  Sep- 
tember, or  at  the  stipulation  in  the  lease  itself,  that  the 
proper  construction  to  be  placed  on  the  language  of 
the  clause  by  which  the  option  is  given,  is  that  it  was  to 
be  exercised  during  the  currency  of  the  term  demised 
and  not  merely  during  a  period  of  five  years  whether 
the  term  continued  to  exist  or  no.  The  case  of  Green 
V.  Low^  22  Beav.  625,  is  quite  distinguishable,  for  there 
by  the  terms  of  the  agreement  the  right  to  the  lease  and 
the  right  to  purchase  were  independent  of  each  other  ; 
the  non-observance  of  the  condition  deprived  the  plaintiff* 
of  his  right  in  the  former,  but  the  right  to  purchase 
within  the  time  limited  was  unaffected  by  this.  See  Dart's 
Law  of  Vendors  and  Purchasers,  6th  ed.,  p.  240,  [n.)  That 
the  terms  attached  to  the  exercise  of  such  an  option  as  this 
are  strictly  construed,  and  that  all  precedent  conditions 
must  be  fulfilled  before  any  contract  binding  on  the 
vendor  can  arise,  is  well  settled.  "  If  the  lessee  chooses  to 
comply  with  the  conditions,  the  lessor  is  bound.  It  is,  in 
fact,  a  conditional  offer  by  the  lessor,  and  the  condition 
must  be  performed  before  the  offer  becomes  binding.  It 
is  a  mistake  to  apply  to  a  stipulation  of  this  kind  the 
rules  which  are  applicable  to  ordinary  contracts  for  the 
sale  of  real  estate  "  :  'per  the  Lord  Chancellor  in  Weston  v. 
Collins,  11  Jur.  N.  S.  190.  And  see  Nevitt  v.  McMurray, 
14  A.  R.  126  ;  Riddell  v.  Durnford,  [1893]  W.  N.  30. 

It  would,  therefore,  be  useless  to  relieve  against  the  for- 
feiture so  far  as  the  plaintiff's  tenant  right  is  concerned, 
because  that  had  expired  by  lapse  of  time  before  the  trial 
of  the  action  ;  and  even  if  relief  could  be  granted  so  as  to 
set  up  the  term  for  some  collateral  purpose,  as  for  example, 
to  place  the  tenant  in  a  position  to  say  that  he  had  exer- 
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Judgment,  cised  his  option  to  purchase  during  the  term,  yet  that 
OsLKR,  ought  not  to  be  done  if  the  facts  shewed  that  the  landlord 
had  a  reasonable  ground  for  resisting  specific  performance. 
Looking  at  the  case  from  this  point  of  view  I  am  of  opinion 
after  a  careful  examination  of  the  evidence,  that  the  learned 
Chancellor's  discretion  in  refusing  specific  performance 
was  properly  exercised.  I  think  the  evidence  shews  that 
the  plaintiff  did  distinctly  represent  that  his  intention  was 
to  build  a  summer  hotel  on  the  property  purchased  by  him 
from  the  defendant,  and  that  this  representation  materially 
influenced  the  defendant  in  granting  the  lease  and  option 
to  purchase  the  other  property.  This  representation  the 
plaintiff  made  no  attempt  to  carry  out,  and  the  cases  of 
Myers  v.  Watson,  1  Sim.  N.  S.  523,  and  Lamare  v.  Dixon, 
L.  E..  6  H.  L.  416,  are  authority  for  holding  that  under 
such  circumstances  specific  performance  may  well  be  re- 
fused, even  though  the  representation  formed  no  part  of 
the  agreement,  and  though  it  may  itself  have  been  of  such 
a  character  as  to  be  incapable  of  being  legally  enforced.  I 
cannot  agree  that  the  acceptance  by  the  defendant  of  rent 
accruing  due  under  the  lease  after  the  time  when  the 
representation  ought  to  have  been  performed,  or  begun  to 
be  performed,  is  any  waiver  of  the  defendant's  right  to 
resist  specific  performance  on  this  ground.  The  lease  as  a 
completed  instrument  stood  by  itself,  and  it  does  not  lie  in 
the  plaintiff's  mouth  to  say  that  if  the  defendant  intended 
to  rely  upon  the  non-performance  of  the  representation 
she  might  have  re-entered  for  non-payment  of  the  rent 
in  September,  1889. 

I  agree  with  the  Chancellor's  findings  of  fact,  and  would 
therefore  dismiss  the  appeals.* 

Appeals  dismissed  with  costs. 

*  As  to  relief  from  forfeiture,  see  Taylor  v.  Knight,  Viner's  Abr.  Chan- 
cery (y.),  para.  31,  p.  406  ;  Hill  v.  Barclay,  18  Ves.  56 ;  2  Piatt  on  Leases, 
p.  475  ;  Comyn  on  Landlord  and  Tenant,  2nded.,  p.  565;  Doe  v.  Lewis, 
1  Burr,  at  p.  619  ;  Reynolds  v.  Pitt,  2  Pri.  212  {n)  ;  Croft  v.  London  and 
County  Banking  Co.,  14  Q.  B.  D.  347  ;  Mare  v.  Mms,  [1893]  1  Q.  B.  604 j 
Barrow  v.  Isaacs,  [1891]  1  Q.  B.  417,  425. 
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Nason  v.  Armstrong  et  al. 
McClelland  v.  Armstrong  et  al. 
Wright  v.  Armstrong  et  al. 

Vendor  and  Purchaser — Sale    of  Land — Conditions   of  Sale — Title — 
Objection — Time —  Will — Defeasible  Estate. 

An  agreement  for  the  sale  of  land  contained  the  condition  that  "  the  ven- 
dee is  to  examine  the  title  at  his  own  expense,  and  to  have  ten  days 
from  the  date  hereof  for  that  purpose,  and  shall  be  deemed  to  have 
waived  all  objections  to  title  not  raised  within  that  time  "  : — 

Jffeld,  per  Hagajrty,  C.  J.  O. ,  and  Osler,  J.  A.  This  condition  did  not, 
even  in  the  absence  of  objection  within  the  time  limited,  compel  the 
vendee  to  accept  a  defective  title. 

Per  Burton,  and  Maclennan,  JJ.  A.  The  condition  was  sufficiently 
wide  to  bind  the  vendee,  in  the  absence  of  objection  within  the 
limited  time,  to  accept  such  title  as  the  vendor  might  be  able  to  give. 

A  devise  to  two  persons  of  separate  lots  of  land  with  a  proviso  that  if 
either  devisee  should  die  without  lawful  issue  the  part  and  portion  of 
the  deceased  should  revert  to  the  surviving  devisee,  and  with  the  fur- 
ther proviso  that  in  case  both  devisees  should  die  without  issue  the 
devised  lands  should  be  divided  by  certain  named  persons  as  they  should 
deem  right  and  equitable  among  the  relatives  of  the  testatrix,  confers 
upon  each  devisee  only  a  defeasible  fee  simple. 

Judgment  of  Street,  J.,  22  0.  R.  542,  affirmed. 

These  were  appeals  by  the  defendants  from  judgments  Statement, 
of  Street,  J. 

His  judgment  in  the  first  action  is  reported  22  0.  R. 
542,  and  in  the  other  two  actions  the  questions  for  decision 
were  almost  the  same.  The  actions  were  brought  by  pur- 
chasers asking  specific  performance  of  agreements  for  sale, 
and  in  the  alternative  for  re-payment  of  moneys  paid  on 
account  of  purchase  money  if  it  should  be  found  that  the 
vendors  could  not  make  a  good  title. 

The  defendants'  title  depended  upon  the  construction  of 
the  will  of  one  Anne  Peterson,  and  the  material  portions 
of  that  will  are  printed  in  extenso  in  the  report  below. 
The  testatrix  devised  to  each  of  her  daughters,  Anne  Peter- 
son and  Bridget  Peterson,  a  parcel  of  land  with  a  proviso 
that  if  either  devisee  should  die  without  lawful  issue,  the 
part  and  portion  of  the  deceased  should  revert  to  the  survi- 
ving devisee,  and  with  the  further  proviso  that  in  case  both 
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Statement,  devisees  should  die  without  issue  the  devised  lands  should 
be  divided  by  certain  named  persons  as  they  should  deem 
right  and  equitable  among  the  relatives  of  the  testatrix. 
Bridget  Peterson,  on  the  17th  of  June,  1879,  after  her  mar- 
riage to  one  Sherwood  and  the  birth  of  issue,  conveyed  her 
portion  in  fee  to  one  Callender,  a  predecessor  in  title  of  the 
defendants. 

The  agreement  for  sale  in  question  in  each  of  the  actions 
provided  for  payment  in  quarterly  instalments,  and  con- 
tained the  following  provisions  : — 

"  The  vendors  agree  to  convey  the  said  lot,  by  a  good  and 
sufficient  deed  containing  the  usual  statutory  covenants,  to 
the  said  vendee  when  half  the  purchase  money  with  interest 
aforesaid  is  fully  paid,  and  to  take  a  first  mortgage  upon  the 
said  lot  for  the  balance  bearing  interest  payable  quarterly 
at  seven  per  cent,  per  annum.  *  *  The  vendee  agrees 
to  pay  taxes  from  date.  The  vendee  to  examine  the  title 
at  his  own  expense,  and  to  have  ten  days  from  the  date 
hereof  for  that  purpose,  and  shall  be  deemed  to  have  waived 
all  objections  to  title  not  raised  within  that  time,  and 
should  an}'  valid  objection  to  the  title  be  raised  that  the 
said  vendors  cannot  or  are  unwilling  to  remove  they  shall 
cancel  this  agreement  and  return  the  money  paid.  The 
vendors  not  to  furnish  abstract  of  title,  title  deeds  or 
copies  thereof,  or  any  evidence  of  title  other  than  those  in 
their  own  possession.  And  it  is  expressly  understood  that 
time  is  to  be  considered  the  essence  of  this  agreement,  and 
if  at  any  time  any  payment  of  principal  or  interest  is  in 
arrears  for  two  months  these  presents  shall  become  null 
and  void  and  of  no  effect,  and  the  said  vendors  shall  be  at 
liberty  to  take  possession  of  and  re-sell  the  said  land." 

In  the  Nason  case  the  following  requisition,  among 
others,  was  made  on  the  29th  of  March,  1889,  within  the 
ten  days  allowed  : — 

"  Required  evidence  that  the  Bridget  Sherwood  who  con- 
veyed to  Henry  Callender  by  instruments,  Nos.  10552,  and 
11717,  both  dated  17th  June,  1879,  is  the  same  person  as^ 
Bridget  Peterson  a  devisee  under  will  of  Anne  Peterson, 
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^o.  13641  G.  R,  and  that  she  has  had  lawful  issue  prior  to  Statement. 
17th  June,  1879." 

The  defendants  at  first  refused  to  furnish  any  evidence 
in  answer  to  the  objections,  and  offered  to  cancel  the 
agreement. 

Subsequently  a  declaration  covering  these  points  was 
furnished,  and  the  purchaser  made  several  of  the  quarterly 
payments  without  raising  the  objection  that  the  defen- 
dants did  not  take  a  good  title  under  Anne  Peterson's 
will. 

In  the  McClelland  case  no  requisitions  were  made,  and 
in  this  case  also  several  payments  were  made. 

In  the  Wright  case  the  following  requisitions  were  made 
within  the  time  limited : — 

"  Will  of  Anne  Peterson.  Required  evidence  that  Bridget 
Peterson  did  not  die  without  issue  ;  that  she  had  power 
to  convey  free  from  the  limitations  in  the  devise  or  bequest 
to  her  in  her  mother's  will. 

Grant  17th  June,  1879,  Bridget  Sherwood  and  Ann 
Sherwood  to  Henry  Callender.  Required  evidence  of  the 
identity  of  Bridget  Sherwood,  and  evidence  that  she  had 
power  to  make  this  conveyance." 

Argumentative  answers  were  made  to  these  requisitions, 
and  the  objections  were  not  pressed  further  at  the  time, 
several  payments  being  made  in  this  case  also,  and  the  pur- 
chaser made  attempts  to  re-sell. 

It  was  admitted  that  when  the  agreements  were  made 
the  defendants  had  no  knowledge  of  the  possible  defect  in 
title. 

The  actions  were  tried  in  September,  1892,  before 
Street,  J.  Both  devisees  were  then  living,  and  both  had 
issue  then  living.  The  learned  Judge  subsequently  gave 
judgment  in  each  case  in  favour  of  the  plaintiff,  without 
•costs,  and  these  appeals  were  thereupon  brought  and 
were  argued  together  before  Hagarty,  C.  J.  0.,  Burton, 
OsLER,  and  Maclennan,  JJ.  A.,  on  the  22nd  and  23rd  of 
May,  1893. 
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Argmaent.      Moss,  Q.  C,  and  J.  A.  Macdouald,  for  the  appellants. 

Little  V.  Billings,  17  Gr.  353,  has  not  been  successfully- 
distinguished,  and  governs  this  case.  The  devise  confers 
an  estate  tail  with  at  most  a  conditional  limitation,  and 
the  conveyance  by  the  devisee  passes  a  title  in  fee  : 
Fearne  on  Contingent  Remainders,  p.  424 ;  Driver  v. 
Edgar,  1  Cowp.  379  ;  Jones  v.  Ryan,  [1846]  9  Jr.  Eq.  249  ; 
Fetherston  v.  Fetherston,  3  CI.  &  F.  67.  But  if  the 
interest  is  contingent  and  defeasible  the  objection  cannot 
now  be  raised.  Want  v.  Stallihrass,  L.  R.  8  Exch.  175,  is 
distinguishable,  for  there  there  was  no  title  at  all.  This 
is  also  the  ground  of  decision  in  Denison  v.  Fuller,  10  Gr. 
498,  and  Saxby  v.  Thomas,  63  L.  T.  N.  S.  695.  Here  at 
worst  there  was  a  good  title  during  Bridget  Peterson's  life, 
so  that  the  condition  in  the  agreement  is  a  bar :  McManus 
\.  Little,  S  Ch.  Ch.  263;  Imperial  Bank  v:  Metcalfe,  11 
O.  R.  467 ;  Burnell  v.  Brown,  1  J.  &  W.  168 ;  Fordyce  v.. 
Ford,  4  Br.  C.  C.  495.  The  purchasers,  after  the  defect 
was  known  to  them,  made  payments  and  dealt  with  the 
lands  and  have  lost  the  right  to  now  object :  Margravine 
of  Anspach  v.  JS^oel,  1  Madd.  SIO ;  In  re  Gloag  and  Miller's 
Contract,  23  Ch.  D.  320 ;  Dart's  Law  of  Vendors  and  Pur- 
chasers, 6th  ed.,  pp.  495,  498 ;  Pegg  v.  Wisden,  16  Beav. 
239 ;  Sweet  v.  Meredith,  8  Jur.  N.  S.  637  ;  Sibbald  v.  Lowrie, 
18  Jur.  141. 

Armour,  Q.  C,  and  G.  Y.  Smith,  for  the  respondent 
Nason.  There  cannot  be  waiver  of  actual  want  of  title 
but  only  of  the  right  to  proof  of  title,  and  it  is  only  as  to 
proof  that  a  condition  of  the  kind  here  in  question  is 
directed.  The  vendors  were  in  default  all  along  for  they 
did  not  answer  the  objection  or  give  the  information 
asked  for,  which  would  have  enabled  the  purchaser  to 
decide  as  to  the  sufficiency  of  the  title.  Want  v.  Stalli- 
bras,  L.  R.  8  Exch.  175,  has  not  been  successfully  distin- 
guished. There  the  vendor  delivered  an  abstract  which 
was  incomplete  on  its  face.  Here  the  purchaser  was  not 
entitled  to  an  abstract,  but  the  vendors  were  bound  to  give 
him  such  information  as  was  obtainable  by  them,  and  not 
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having  done  this  were  brought  into  the  same  position  as  if  Argument, 
an  incomplete  abstract  had  been  delivered.  Denison  v. 
Fuller.  10  Gr.  498,  draws  the  distinction  between  want  of 
title  and  defect  in  title.  Making  the  payments  was  a 
compliance  with  the  terms  of  the  contract,  and  up  to  the 
time  of  the  conveyance  the  objection  was  open  to  the 
purchaser :  Fash  v.  Wooderson,  33  W.  R.  301  ;  52  L.  T. 
N.  S.  49  ;  Darby  v.  Greenlees,  11  Gr.  351.  That  there 
is  want  of  title  is  clear.  Failure  of  issue  in  the  lifetime 
of  the  devisee  is  contemplated  :  Smith  v.  Osborne,  6  H.  L.  C, 
at  p.  393  ;  King  v.  Frost,lo  App.  Cas.  at  p.  553 ;  Ashhridge 
V.  Ashbridge,  22  O.  R.  146.  There  is  no  estate  tail  here 
by  implication,  because  the  words  "  dying  without  issue  " 
are  qualified  in  such  a  way  as  to  shew  that  not  an  indefi- 
nite failure  of  issue  but  a  failure  in  the  lifetime  of  the 
devisee  is  intended.  The  provision  as  to  division  of  the 
estate  is  strong  evidence  of  this.  The  cases  cited  refer  to 
an  estate  tail  by  restriction,  when  admittedly  a  conditional 
limitation  may  be  barred. 

Marshy  Q.  C,  and  G.  Y.  Smith,  for  the  respondent  Mc- 
Clelland, argued  on  the  same  lines,  and  cited  on  the  con- 
struction of  the  will :  2  Jarman,  4th  ed.,  p.  330 ;  In  re 
Rye's  Settlement,  10  Ha.  106  ;  Gee  v.  Corporation  of  Man- 
chester, 17  Q.  B.  737 ;  and  as  to  the  effect  of  the  condition : 
Brown  \.  Pears,  12  P.  R.  396;  Warren  v.  Richardson, 
Younge  1 ;  Harnett  v.  Baker,  L.  R.  20  Eq.  50 ;  Waddell  v. 
Wolfe,  L.  R.  9  Q.  B.  at  p.  521 ;  In  re  Gox  and  Ways  Con- 
tract, [1891]  2  Ch.  109. 

Marsh,  Q.  C,  and  G.  G.  S.  Lindsey,  for  the  respondent 
Wright,  adopted  the  arguments  advanced  on  behalf  of  the 
other  respondents,  and  contended  in  addition  that  Wright 
should  have  his  costs,  having  taken  the  objection  in  time. 

Moss,  Q.  C,  in  reply. 

On  the  14th  of  November,  1893,  the  Court  intimated 
that  argument  was  desired  as  to  the  effect  of  ignorance  of 
the  defect,  and  this  point  was  argued  on  the  8th  of  March, 
1894,  by  the  same  counsel,  the  following  cases  being  cited : 
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Argument.  Jones  V.  Clifford,  3  Ch.  D.  779;  Soper  v.  Arnold,  37  Ch. 

D.  96  ;  Bettyes  v.  Maynard,  46  L.  T.  N.  S.  766  ;  Earl  Beau- 
champ  V.  Winn,  L.  R.  6  H.  L.  223  ;  In  re  Bryant  and 
Barnningharri  s  Contract,  44  Ch.  D.  218  ;  Paget  v.  Mar- 
shall, 28  Ch.  D.  255. 

April  16th,  1894.    Hagarty,  C.  J.  0  :— 

I  am  of  opinion  that  my  learned  brother  Street  has 
rightly  construed  the  will  in  this  case  in  holding  that 
Bridget  Peterson,  the  devisee,  took  a  fee  simple  in  the 
lands  to  be  divested  in  the  happening  of  the  event  of  dying 
without  lawful  issue,  and  the  estate  thus  vesting  in  her  sis- 
ter if  surviving.  This  provision,  and  that  which  enables 
her  executors  and  other  persons  named  to  sub-divide  the 
estate  in  the  event  of  both  sisters  dying  without  issue, 
seem  to  me  clearly  to  rebut  any  pretension  to  her  taking 
an  estate  tail,  which  could  enlarge  her  conveyance  to 
Callender. 

I  do  not  think  there  is  anything  in  the  conditions  of 
sale  to  compel  the  vendees  to  accept  a  title  which  they  dis- 
cover to  be  under  the  will  clearly  defective.  Vendees  may, 
I  presume,  contract  themselves  out  of  all  right  to  any 
title  beyond  what  the  vendors  actually  may  possess,  but 
they  have  not  done  so  here. 

The  price  was  $720 ;  S40  down,  balance  in  quarterly 
payments  of  $25  each,  with  interest,  and  when  half  the  con- 
sideration was  thus  paid  the  vendors  were  to  convey  by 
good  and  sujBS.cient  deed  with  usual  statutory  covenants, 
and  to  take  a  first  mortgage  for  balance. 

The  plaintiff,  Nason,  continued  to  make  his  quarterly 
payments  down  to  April,  1891,  and  in  June,  1891,  expressed 
his  readiness  to  pay  all  the  residue,  requiring  a  good  title. 
The  alleged  defect  was  then  fully  known.  He  then  com- 
menced this  suit.  I  need  not  detail  the  long  correspon- 
dence. 

North,  J.,  in  lifash  v.  Wooderson,  52  L.  T.  N.  S.  at  p.  51, 
says :  "  If  the  vendor  said  I  am  owner  in  fee  of  the  property, 
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and  then  added  a  condition,  the  purchaser  shall  accept  my  Judgment, 
title,  and  shall  not  go  behind  the  conveyance  from  me  to  Hagarty, 
him,  or  ask  any  question,  or  make  any  requisition  what-  C.J.O. 
ever,  it  appears  to  me  that  he  would  be  precluded  from 
making  those  objections  if  that  statement  was  true ;  but 
that  if  the  statement  which  accompanied  the  condition  was 
in  itself  an  untrue  statement,  then  he  would  not  be  bound 
by  the  conditions  at  all,  and  he  would  have  a  right  to  say, 
"  Although  taking  you  at  your  word,  taking  your  statement 
of  title,  I  may  not  ask  questions,  yet  if  it  turns  out  that 
that  statement  upon  the  faith  of  which  I  was  content 
not  to  ask  questions,  is  an  untrue  and  an  incorrect  state- 
ment, I  am  not  bound  any  longer  by  the  condition  not  to  ask 
questions." 

Jones  V.  Clifiord,  3  Ch.  D.  779,  before  Hall,  V.C.,  seems, 
I  think,  fully  to  recognize  the  same  general  principle  on  a 
review  of  the  cases. 

In  Sugden  on  Vendors,  14th  ed.,  p.  337,  it  is  stated  that 
the  right  to  a  good  title  is  a  right  not  growing  out  of  the 
agreement  between  the  parties,  but  is  given  by  the  law. 

This  is  emphatically  repeated  and  noticed  in  Want  v. 
Stallihrass,  L.  K  8  Exch.  175,  cited  by  my  learned  brother 
Street. 

In  Dart's  Law  of  Vendors  and  Purchasers,  6th  ed.,  p.  180, 
it  is  said  that  a  condition  restrictive  as  to  the  time  within 
which  the  purchaser's  requisitions  are  to  be  made,  cannot 
be  relied  on,  where  there  are  grave  objections  to  the  title 
which  are  not  discoverable  on  the  face  of  the  abstract. 

Some  strong  expressions  of  Kindersley,  V.  C,  in  Warde 
v.  Dickson,  5  Jur.  N.  S.  at  p.  700,  are  referred  to  as  to  con- 
ditions limiting  time  for  objection  not  preventing  a  pur- 
chaser from  objecting  that  there  is  no  title  or  a  defective 
title. 

It  seems  that  the  agreement  was  based  upon  the  ven- 
dors' asserted  ability  to  make  the  ordinary  title  in  fee 
simple. 

It  may  be  said  that  this  was  literally  a  seisin  in  fee 
but  liable  to  be  wholly  divested  on  a  particular  event. 
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Judgment.  Such  a  title  would  be  as  illusory  as  iv  would  be  unmarket- 
BLagarty,  s-ble. 

C.J.O.  I  understand  that  the  properties  were  and  are  unpro- 
ductive, so  that  no  account  o£  rents  and  profits  would  be- 
necessary. 

As  to  the  return  of  the  purchase  money : — I  do  not  think 
that  the  case  derives  any  benefit  from  the  principles 
laid  down  in  the  very  peculiar  case  of  Soper  v.  Arnold^ 
37  Ch.  D.  96. 

The  vendors  cannot  give  a  good  title,  and  the  plaintiff 
requires  re-payment  of  his  purchase  money. 

I  think  he  is  entitled  to  a  decree  therefor,  but  as  the 
learned  trial  Judge  held,  without  costs.  There  was  much 
dilatoriness,  omission  and  delay  in  raising  and  settling  the 
question  of  title. 

It  may  be  some  excuse  for  purchasers  on  these  extended 
terms  of  credit,  postponing  the  final  execution  of  the  deed 
conveying  the  estate,  that  they  delayed  so  long,  possibly 
relying  on  the  vendors'  ultimately  removing  all  difficulties 
and  objections  to  the  title. 

I  think  the  result  must  be  the  same  in  the  other  two 
cases  of  McClelland  v.  Armstrong  and  Wright  v.  Arm- 
strong. 

OSLER,  J.  A. : — 

I  agree. 

Burton,  J.  A. : — 

1  agree  with  the  other  members  of  the  Court  as  to  the 
construction  of  the  will  of  Anne  Peterson,  and  that  the 
judgment  of  the  Court  below  upon  that  point  should  be 
affirmed. 

Upon  the  other  point,  as  to  the  right  of  the  plaintiff  to 
recover  back  the  purchase  money  paid  from  time  to  time, 
by  reason  of  a  defect,  as  is  now  alleged,  in  the  title  to  the 
property  agreed  to  be  sold,  I  am  of  opinion  that  the  plain- 
tiff is  now  debarred  by  the  special  terms  of  the  contract, 
from  raising  the  objection. 
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I  concur  to  the  fullest  extent  in  the  view  that  where  a  Judgment, 
partj^  offers  an  estate  for  sale  without  qualification  it  Burton, 
amounts  to  an  assertion  that  he  is  seized  of  an  absolute 
estate  in  fee  simple,  and  he  undertakes  in  the  absence  of 
express  stipulation  to  convey  that  estate.  I  also  agree  that 
the  purchaser's  right  to  a  good  title  does  not  arise  out  of 
the  agreement,  but  is  a  right  given  by  the  law. 

Where  therefore  there  is  a  mere  agreement  by  the  one 
party  to  sell  and  the  other  to  purchase,  with  no  conditions, 
it  is  the  purchaser's  right  to  have  a  good  title  made  out 
for  him  by  the  vendor,  and  it  is  his  right  to  have  that 
question  sifted  to  the  bottom. 

In  cases  of  that  kind  the  ordinary  rule  is  for  the  vendor 
to  produce  an  abstract  of  title,  and  the  purchaser  is  entitled 
to  make  objections  to  or  requisitions  thereon,  and  until  a 
full  and  perfect  abstract  is  furnished,  the  vendee  may 
object  or  require  further  information.  If  it  should  appear 
upon  such  an  abstract  that  it  was  absolutely  out  of  the 
power  of  the  vendor  to  make  a  title,  the  purchaser  might 
at  once  rescind  ;  for  in  such  a  case,  notwithstanding  that 
the  purchaser  had  omitted  to  make  a  requisition  within 
the  prescribed  period,  it  would  seem  that  if  he  could  shew 
by  any  means  in  his  own  power  that  the  vendor  had  no 
title,  he  might  do  so,  and  he  would  not  be  bound  to  accept 
a  title  wholly  bad,  when  the  very  basis  of  the  contract, 
apart  from  the  conditions  of  sale,  was  that  the  vendor  was 
bound  to  give  a  good  title. 

No  doubt  the  parties  may,  by  their  conditions,  waive  even 
this,  and  the  question  is  whether  under  this  particular 
contract  they  have  not  done  so. 

As  said  by  Blackburn,  J.,  in  Waddell  v.  Wolfe,  L.  R. 
9  Q.  B.  at  p.  521,  a  distinction  appears  to  be  clearly  made 
in  this  contract  between  objections  to  the  title  and  requisi- 
tions on  title. 

The  purchaser  is  to  examine  the  title  at  his  own  expense, 
and  to  have  ten  days  from  the  date  of  the  contract  for 
that  purpose. 

The  vendors  were  not  bound  to  furnish  an  abstract  of 
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Judgment,  title,  nor  any  title  deeds  or  copies,  nor  any  evidences  of 
Burton,    title  other  than  those  in  their  own  possession. 

If  no  objection  was  raised  to  the  title  within  the  ten 
days,  the  vendee  was  to  be  deemed  to  have  waived  all 
objections  to  title  not  so  raised,  but  should  any  valid  objec- 
tion be  raised  which  the  vendors  were  unable  or  unwilling 
to  remove,  they  were  at  liberty  to  cancel  the  contract  and 
return  the  money  paid. 

In  this  case,  although  the  time  limited  was  short,  the 
fullest  liberty  was  apparently  given  to  the  purchaser  to 
make  requisitions  upon  the  title,  which  the  vendors  were 
bound  either  to  answer,  or,  if  unable  to  do  so,  to  return 
the  money  paid.  Requisitions  were  made,  but  none  of 
them  touching  the  point  now  in  question,  and  it  is  not 
clear  whether  it  was  present  to  the  mind  of  the  plaintiff, 
and  he  decided  not  to  raise  it,  or  was  overlooked,  but,  how- 
ever that  may  be,  it  was  not  raised,  and  the  vendors  de- 
clined to  make  any  further  answers  to  the  requisitions, 
and  subsequently  offered  to  return  the  money  paid  and 
cancel  the  agreement. 

I  do  not  at  all  question  the  right  of  the  purchaser  here 
to  have  taken  the  objection  at  the  proper  time  that 
the  vendors  could  not  make  a  good  title  by  reason  of  the 
objections  now  raised  but  by  not  taking  it  at  the  proper 
time,  I  am  of  opinion  that  upon  the  true  construction  of 
this  agreement  he  is  precluded  now  from  insisting  on  it, 
and  is  bound  to  accept  such  title  as  the  defendants  had, 
which  is  at  least  good  during  the  life  of  Bridget  and  will 
most  probably  become  an  indefeasible  title. 

I  think  we  should  be  making  a  new  contract  for  the 
parties  were  we  to  hold  that  the  plaintiff  could  still  object 
to  the  defendants'  title. 

I  do  not  think  that  the  decision  in  Want  v.  Stallibrass, 
L.  R.  8  Exch.  175,  at  all  conflicts  with  this  view.  It  pro- 
ceeded apparently  upon  the  ground  that  within  the  mean- 
ing of  the  conditions  as  properly  construed  there  had  been 
no  default  on  the  part  of  the  purchaser.  There  was  no 
stipulation  on  which  the  vendor  could  rely  giving  him  a 
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right  to  retain  the  deposit,  and  the  contract  went  off  with-  Judgment, 
out  any  default  of  the  purchaser,  but  of  the  vendor  who  Burton^ 
had  not  a  good  title,  and  therefore  the  purchaser  was 
entitled  to  claim  back  the  deposit. 

Some  expressions  of  Mr.  Justice  North  in  the  case  of 
Nash  V.  Wooderson,  33  W.  R.  301,  52  L.  T.  N.  S.  49,  have 
been  relied  on,  but  I  do  not  see  how  the  case  itself  or  the 
dicta  in  it,  can  affect  the  question  we  are  considering,  the 
construction  and  effect  of  a  special  contract.  That  is  the 
case  of  a  contract  completed  by  conveyance,  which  could 
only  be  set  aside,  as  I  read  the  cases,  on  the  ground  of 
actual  fraud,  and  as  I  understand  the  decision  the  learned 
Judge  found  actual  fraud  on  the  part  of  the  vendor  by 
making  a  representation  which  he  knew  to  be  untrue,  and 
the  contract  contained  a  stipulation  framed  apparently 
with  the  view  of  concealing  the  facts  and  preventing  any 
investigation  into  them. 

If  not,  then  I  think,  with  great  deference,  that  that 
decision  is  in  direct  conflict  with  a  long  course  of  decisions, 
of  which  I  need  only  refer  to  Brownlie  v.  Campbell,  5 
App.  Cas.  925. 

Here  there  was  no  statement  made  by  the  vendors  beyond 
what  is  implied  in  law,  and  the  purchaser  was  given  the 
fullest  opportunity  of  satisfying  himself  upon  the  point, 
but  way  told  that  unless  he  raised  the  objection  within  a 
certain  time,  he  would  be  deemed  to  have  waived  it. 

I  think  we  should  be  frittering  away  contracts  of  this 
kind,  which  a  very  long  experience  has  shewn  to  be  very 
beneficial,  and  which  parties  dealing  in  the  purchase  of 
real  property  have  come  to  regard  as  settled  law  upon 
which  they  could  safely  rely,  and  any  departure  from  which 
would  render  it  difficult  if  not  impossible  for  solicitor  or 
counsel  to  advise  with  any  confidence,  were  we  to  allow 
this  objection  to  be  now  taken ;  and  I  am,  therefore,  of 
opinion  that  the  plaintiff's  action  to  recover  back  the  pur- 
chase money  paid  fails,  and  that  the  appeal  should  be 
allowed. 

The  same  result  follows  in  McClelland  v.  Armstrong. 
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Judgment.      Not  without  some  hesitation  I  have  come  to  the  con- 
BuRTON,    elusion  that  in  W right's  case  the  objection  was  taken  in 
time,  though  in  a  somewhat  informal  way,  and  that  there 
has  been  no  waiver ;  the  appeal,  therefore,  in  that  case, 
should  be  dismissed. 

Maclennan,  J.  A. : — 

Nason  v.  Armstrong. 

The  first  question  on  this  appeal  is  whether  the  de- 
fendants have  a  good  title,  and  that  depends  on  the 
construction  of  the  will  of  Anne  Peterson,  dated  the  29th 
September,  1863.  The  testatrix  gave  one  parcel  to  her 
daughter  Anne  in  fee,  and  another  parcel,  including  the 
land  now  in  question,  to  her  daughter  Bridget,  also  in  fee. 
She  then  directed  that  if  either  of  her  daughters  should 
die  without  issue  her  part  should  revert  to  the  surviving 
daughter,  and  if  both  died  without  issue  she  authorized 
her  executors  and  the  pastor  of  St.  Paul's  church,  and  her 
brother,  Michael  Murnan,  to  sub-divide  the  estate,  or  the 
proceeds  of  the  estate,  amongst  her  relatives,  "  as  those 
gentlemen  whom  I  have  appointed  for  that  purpose  may 
deem  riglr^  and  equitable  in  their  prudence,  justice  and 
charity."/  The  question  is  whether,  under  this  devise, 
Bridget's  estate  in  fee  was  cut  down  to  an  estate  tail,  or 
whether  the  estate  in  fee  remained,  subject  to  an  execut- 
ory devise  over  in  the  event  of  her  having  no  issue  living 
at  her  death  ;  whether  the  death  without  issue  referred  to 
an  indefinite  failure  of  issue  or  failure  at  the  time  of  her 
own  death.  The  rule  of  construction  is  that  the  words 
"  die  without  issue  "  import  an  indefinite  failure,  whether 
the  subject  be  real  or  personal  estate,  but  that  in  regard 
to  either,  they  will  yield  to  a  clear  manifestation  of 
intention  in  the  context  to  use  them  in  the  restricted  sense 
of  issue  living  at  the  death.i  It  seems  that  the  words 
yield  more  readily  to  such  a«p  intention  in  the  context  in 
the  case  of  personalty  than  of  realty,  but  that  is  the  only 
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difference.  There  is  a  long  series  of  cases,  beginning  with  Judgment. 
Hughes  v.  Sayer,  1  P.  Wms.  53 4?,  and  Massey  v.  Hudson,  maclennan 
2  Mer.  130,  collected  in  1  Jarman,  5th  ed.,  p.  336,  which 
decide  that  in  bequests  of  personalty  a  gift  over  to  a  sur- 
vivor, without  any  words  of  limitation  such  as  we  have 
here,  manifests  an  intention  that  the  failure  of  issue  meant 
failure  at  death.  On  the  other  hand,  there  is  a  case  of 
Chadoch  v.  Gotuley,  Cro.  Jac.  695,  which  is  cited  as  good 
law  in  Fearne  on  Contingent  Remainders,  pp.  243-4,  and  also 
in  the  treatises  of  Jarman,  Hawkins  and  Theobald,  which 
is  a  decision  exactly  the  other  way  in  a  case  of  real  estate. 

•  The  gift  was  of  one  parcel  to  testator's  wife  for  life,  re- 
mainder to  his  son  Thomas  in  fee  ;  and  another  parcel  was 
given  to  his  son  Francis  in  fee.  The  will  then  went  on : 
I  will  that  the  survivor  of  them  shall  be  heir  to  the 
other,  if  either  of  them  die  without  issue."  It  was  held  by 
all  the  Court  that  it  was  an  estate  tail.  It  was  said  that 
if  it  had  been  "  if  he  died  without  issue  in  the  life  of  the 
other,"  or  "  before  such  an  age,"  that  then  it  should 
remain  to  the  other ;  it  might  have  been  a  contingent 
devise  in  tail,  but  being  "  that  the  survivor  shall  be  heir  to 
the  other  if  he  die  without  issue,"  that  is  an  absolute 
estate  tail  immediately,  and  the  remainder  limited  over. 

This  case  was  cited  and  relied  on  by  Mr.  Cairns  in  his 
argument  in  Greenwood  v.  Verdon,  1  K.  &  J.  74,  and  so 
far  as  it  goes  it  is  identical  with  the  present  case,  for  to 
say  that  the  survivor  shall  be  heir  to  the  other  if  either 
die  without  issue  is  the  same  as  to  say,  if  either  die  with- 
out issue  the  part  of  the  deceased  shall  revert  to  the 
surviving  daughter. 

But  we  have  here  a  context  that  was  not  contained  in 
that  devise,  and  what  we  have  to  do  is  to  apply  the  gen- 
eral principle  and  say  whether  it  manifests  an  intention 
to  restrict  the  meaning  of  the  words  to  a  failure  at  death. 

In  Be  Ghisholm,  17  Gr.  403,  Mowat,  Y.  C,  held  that  a 
context  which  directed  that  in  the  event  of  death  without 
issue  of  the  devisee  the  land  should  be  sold  by  the  execu- 
tors and  that  from  the  avails  of  the  sale,  and  from  such 
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Judgment,  other  o£  the  testator's  property  as  might  then  be  remaining- 
Maclennan,  in  their  hands,  legacies  should  be  paid  to  four  named  persons,, 
and  the  remainder  applied  in  the  discretion  of  the  executors 
to  missionary  purposes,  manifested  an  intention  to  restrict 
the  meaning  of  the  words  "  dying  without  issue  "  to  a 
failure  of  issue  at  the  death.  He  rested  his  decision  on  the 
personal  trust  given  to  the  executors  to  sell  the  land,  and 
in  certain  events,  to  apply  the  proceeds  to  missionary  pur- 
poses, a  trust  which  was  personal  and  not  transmissible, 
and  also  upon  the  circumstance  that  the  legacies  were  to 
be  paid  not  only  from  the  proceeds  of  the  sales,  but  from 
such  other  property  as  might  be  in  their  hands. 

That  case  was  carried  to  this  Court  and  was  affirmed, 
18  Gr.  467,  and  Draper,  C.  J.,  delivering  the  judgment  of 
the  Court,  and  after  discussing  the  authorities,  says  he 
thinks  it  more  consistent  with  the  whole  tenor  of  the  will, 
and  having  regard  to  the  fact  that  the  legacies  given  by 
him  out  of  the  proceeds  of  the  sale  directed  to  be  made 
by  the  executors,  the  payment  of  which  the  testator  could 
not  have  meant  should  await  an  indefinite  failure  of  issue, 
to  hold  that  the  granddaughter  took  a  fee  simple  subject 
to  the  executory  devise.  The  Court  found  evidence  in  the 
context  that  the  testator  intended  that  the  provisions  of 
the  gift  over  were  to  be  performed  not  after  an  indefinite 
failure  of  issue,  but  during  a  life  or  lives  in  being,  and  so 
they  gave  the  words  the  restricted  meaning.  I  think  we 
find  the  same  kind  of  evidence  here.  There  is  here  a 
personal  trust.  It  is  not  confined  to  the  executors,  but 
two  other  persons  are  associated  with  them  :  the  pastor  of 
St.  Paul's  Church  and  Michael  Murnan.  They  are  to  divide 
the  estate,  or  they  may  sell  it  and  divide  the  proceeds, 
among  the  relatives  of  the  testatrix  as  they  may  deem 
right  and  equitable  in  their  prudence,  justice  and  charity. 
And  the  testatrix  takes  care  to  say  that  she  has  appointed 
those  gentlemen  for  that  very  purpose.  Now  this  trust  is 
not  transmissible,  nor  could  it  be  exercised  by  survivors  or 
survivor.  The  estate  was  not  devised  to  them ;  they  have 
merely  a  power  of  partition  or  sale  with  the  authority  to 
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divide  the  proceeds  :  Lewin's  Law  of  Trusts,  8th  ed.,  p.  611 ;  Judgment. 
Sugden  on  Powers,  8th  ed.,  pp.  128,  129.    Therefore  the  Maclennan, 
testatrix  contemplated  this  part  of  her  will  to  be  executed 
in  the  lifetime  of  the  persons  named,  aad  not  at  a  remote 
and  indefinite  future  time,  and  must  have  intended  the 
failure  of  issue  to  be  a  failure  of  issue  at  the  time  of  death. 

I  think,  therefore,  that  we  ought  to  affirm  the  judgment 
appealed  from  on  the  point  that  the  title  of  the  defendants 
is  defeasible  on  the  death  of  Bridget  Peterson,  now  Sher- 
wood, without  issue  living  at  her  death. 

The  further  question  is  whether  the  plaintiff  is  entitled 
to  rescind  the  contract  and  to  recover  back  the  purchase 
money  which  he  has  paid,  or  whether  he  must  accept  a 
bad  title  and  pay  the  balance. 

The  land  is  a  vacant  building  lot  and  the  plaintiff  has 
never  taken  possession.  He  has  never  expressly  accepted 
the  title,  or  manifested  an  intention  to  take  a  bad  or  im- 
perfect title.  He  went  on  paying  his  instalments  of 
purchase  money,  and  there  was  correspondence  about 
various  questions  of  title  down  to  the  commencement  of  the 
action ;  but  it  was  only  at  the  last  moment  that  the  defect 
now  insisted  on  was  raised.  Indeed  it  is  not  apparent  that 
the  plaintiff  became  aware  of  the  full  force  of  the  objection 
until  after  the  action  was  commenced. 

The  defendants  contend  that  the  plaintiff  has  waived 
all  objections  to  the  title  by  his  conduct,  and  if  not  that 
he  is  precluded  from  raising  it  by  the  terms  of  the  contract. 

I  agree  with  the  learned  Judge  in  his  conclusion  that 
there  is  nothing  in  the  first  Contention,  and  that  the  only 
real  difficulty  in  the  plaintiff's  way  is  the  second  contention 
that  the  objection  is  no  longer  open  by  reason  of  the  terms 
of  the  contract. 

The  contract  is  dated  the  22nd  of  March,  1889,  and  the 
price  is  $720,  of  which  $40  was  paid  down,  and  the  re- 
mainder was  to  be  paid  in  quarterly  instalments  of  $25 
each,  with  interest ;  the  first  instalment  to  be  paid  on  the 
1st  of  July,  1889.  Conveyance  was  to  be  made  by  a  good 
and  sufficient  deed,  when  half  the  purchase  money  was  paid, 
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Judgment,  and  a  mortgage  was  then  to  be  given  for  the  balance.  The 
Maclennan,  time  for  convej'-ance  would  therefore  be  on  the  1st 
October,  1892.  The  agreement  then  contained  the  follow- 
ing stipulations :  (reading  them). 

It  does  not  appear  in  evidence  what  if  any  abstract  of 
title,  title  deeds  or  copies  thereof,  or  evidences  of  title  the 
vendors  furnished  to  the  plaintiff,  but  on  the  29th  of 
March  the  plaintiff  served  the  defendants  with  requisitions. 
These  were  eight  in  number,  and  the  fourth  was  as  fol- 
lows (reading  it). 

This  requisition  seems  to  shew  that  at  that  time  the 
plaintiff  had  seen  and  perused  the  will  of  Anne  Peterson, 
and  that  his  attention  had  been  called  to  the  terms  of  the 
devise  to  her  daughter  Bridget.  I  think  one  must  assume 
that  he  had  seen  either  the  will  itself  or  the  copy  at  full 
length  in  the  registry  office,  for  he  refers  to  it  by  its 
number  in  the  general  register.  That  is  the  time,  there- 
fore, when  we  should  have  expected  the  plaintiff  to  raise 
the  objection  which  the  will  discloses,  having  regard  to  the 
terms  of  the  contract,  but  he  did  not  do  so,  and  the  question 
is  whether  not  having  done  so  then  or  within  the  ten  days 
from  its  date  he  was  precluded  by  the  contract  from  rais- 
ing it  at  any  time  afterwards. 

It  is  evident  from  the  terms  of  the  fourth  requisition 
that  when  it  was  prepared  the  objection  that  is  now  made 
did  not  occur  to  the  plaintiff.  His  notion  appears  to  have 
been  that  if  Bridget  had  issue  born  before  she  conveyed  to 
Callender  the  title  was  good.  To  make  it  good  it  was 
necessary  not  only  that  Bridget  should  have  had  issue  but 
that  she  should  have  died  leaving  issue  surviving  her.  I 
think,  too,  that  the  proper  inference  from  the  whole  case 
is  that  the  plaintiff  continued  to  be  unaware  of  the  force 
of  the  objection  until  shortly  before  the  commencement  of 
the  action.  He  continued  to  pay  his  instalments,  and  was 
urgent  about  other  points  connected  with  the  title,  but  the 
present  objection  was  never  mentioned.  I  think,  too,  that 
the  same  is  true  of  the  defendants.  They  thought  that 
Bridget's  title  was  an  estate  tail,  and  that  the  conveyance 
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to  Callender  had  barred  the  entail  and  the  estates  in  re-  Judgment, 
mainder.  The  point  was  not  raised  on  the  pleadings.  At  Maclennan, 
the  opening  of  the  trial,  Mr.  Moss,  the  defendants'  counsel, 
<;ontended  that  the  question  of  title  was  not  to  be  gone 
into,  but  should  be  investigated  in  the  usual  way,  that  is 
by  a  reference.  It  was,  however,  agreed  to  be  tried  as 
being  a  neat  point  of  law,  and  it  was  contended  then  as 
it  was  before  us  that  it  was  an  estate  tail. 

The  case  then  is  that  until  shortlj'  before  the  trial  the 
objection  was  not  thought  of  by  either  party,  and  that 
•even  then  the  vendors  insisted,  and  still  insist,  that  it  was 
untenable.  We  decide  after  argument  that  the  objection 
is  good,  and  we  are  now  to  determine  whether  by  force 
of  the  contract  it  was  waived. 

The  contract  says  that  the  plaintiff  is  to  examine  the 
title  at  his  own  expense.  It  is  the  defendants'  title  that 
is  to  be  examined.  How  is  that  to  be  done  ?  To  do  that 
he  must  have  the  means  and  the  opportunity.  Ordinarily 
that  is  done  by  means  of  an  abstract  and  an  examination 
of  the  title  deeds  and  other  evidences  of  title  which  are 
the  property  and  are  in  the  possession  of  the  vendor.  This 
contract  provides  that  the  vendors  are  not  to  furnish  ab- 
stract or  title  deeds  or  copies  thereof,  or  evidence  of  title 
other  than  that  in  their  own  possession.  I  think  that 
implies  that  they  have  some  abstract,  and  some  title  deeds 
and  evidences,  and  it  was  therefore  their  duty  to  furnish 
these.  Until  these  were  furnished  the  purchaser  could  not 
•examine  the  title.  Either  they  w^ere  or  were  not  furnished. 
If  they  were  not,  the  purchaser  could  not  be  bound  by  the 
ten  day  limitation.  I  think,  in  the  absence  of  evidence  to 
the  contrar}^  we  must  assume  that  the  vendors  did  what  it 
was  their  duty  to  do,  and  that  they  furnished  an  abstract 
and  title  deeds,  etc.,  without  delay.  Neither  in  the  plead- 
ing or  evidence  is  it  objected  that  the  vendors  did  not 
comply  with  that  provision  of  the  contract.  But  whether 
they  did  or  not,  the  plaintift'  proceeded  to  examine  the  title, 
became  aware  of  the  terms  of  the  will,  and  neglected  to  raise 
the  objection  in  question  within  the  time  limited,  and  I  re- 
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Judgment,  gret  to  be  obliged  to  come  to  the  conclusion  that  that  negleci 
Maclennax,  was  fatal.  I  think  the  language  of  the  contract  is  too  plain 
to  admit  of  any  doubt.  The  plaintiff  had  ten  days  from  the 
date  of  the  contract  to  examine  the  title,  and  was  to  be 
deemed  to  have  waived  all  objections  to  title  not  raised 
within  that  time.  There  is  no  room  to  contend  that  what 
was  meant  was  objections  to  the  abstract,  because  it  was 
agreed  there  should  be  no  objections  to  the  abstract.  The 
defendants  were  not  obliged  to  deliver  any  abstract  but 
such  as  was  in  their  possession.  Therefore,  objections  to  title 
meant  just  what  it  said.  The  vendors  reserved  the  privilege, 
in  case  objections  were  raised  which  they  could  not  remove, 
to  rescind  the  contract  and  have  an  end  of  it,  and  time 
was  made  of  the  essence.  If  the  present  objection  had 
been  made  at  the  proper  time  they  could  have  acted  upon 
that  stipulation,  and  could  have  rescinded,  and  have 
brought  the  business  to  an  end  ;  but  the  objection  not  hav^ 
ing  been  made  they  could  not  do  so,  and  they  remained 
bound  and  have  continued  to  be  so  to  the  present  time.. 
They  even  went  so  far  as  to  offer  to  rescind  and  pay  back 
the  money,  but  their  offer  was  refused. 

The  learned  Judge  has  treated  this  case  as  one  of  ordi- 

o 

nary  conditions  of  sale,  and  deals  with  it  in  the  following 
language : — 

"The  plaintiff" delivered  requisitions  within  ten  days  from 
the  date  of  the  agreement ;  the  fourth  requisition  which  I 
have  quoted  above,  is  the  only  one  which  refers  in  any 
way  to  the  objection  now  urged.  The  rule  seems  to  be  that, 
in  the  absence  of  an  express  condition  that  the  purchaser 
shall  take  a  bad  title,  he  is  entitled  to  a  good  one  ;  and  in 
the  absence  of  such  a  condition  he  is  entitled  at  any  time 
before  conveyance  to  shew  that  the  vendor  is  unable  to  do^ 
that  which  is  the  very  foundation  of  the  contract,  namely, 
to  convey  to  him  the  land  which  he  has  agreed  to  purchase. 
The  ordinar}^  conditions  of  sale  are  based  upon  the  sup- 
position that  the  vendor  has  a  title  to  the  property  which 
is  the  subject  of  the  contract,  and  are  only  applicable  to 
that  state  of  things.    If  the  purchaser  can  shew  that  the 
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vendor  has  no  title  to  that  which  he  professes  to  sell,  and  Judgment, 
cannot  procure  one,  the  conditions  of  sale  cease  to  be  ap-  Maclennan, 
■plicable."  J-A- 

I  think  there  is  no  fault  to  be  found  with  that  statement 
•of  the  law.  But  I  think  the  express  terms  of  this  contract 
take  it  out  of  the  general  rule.  I  think  there  is  here  an 
express  stipulation  that  any  objections  to  the  title  not 
raised  within  a  limited  time  are  to  be  excluded  from  con- 
sideration. They  are  to  be  waived,  they  cannot  be  insisted 
on  after  the  time  has  elapsed.  If  objections  were  raised 
within  that  time  which  could  not  be  removed,  the  vendors 
could  rescind,  but  if  the  purchaser  did  not  choose  to  raise 
them  the  vendors  remained  bound,  and  were  under  obliga- 
tion to  complete. 

I  think  the  cases  of  Want  v.  Stallihrass,  L.  R.  8  Exch. 
175,  and  Saxby  v.  Thomas,  63  L.  T.  N.  S.  695,  which  were 
relied  upon,  are  clearly  distinguishable.  In  Want  v.  Stalli- 
hrass, the  condition  was  in  the  usual  form.  There  was  to 
be  an  abstract  delivered,  and  all  objections  and  requisitions 
not  delivered  within  a  limited  time  were  to  be  regarded  as 
waived.  It  is  evident  that  the  objections  and  requisitions 
there  mentioned  were  objections  and  requisitions  upon  the 
abstract,  not  objections  to  the  title.  That  is  the  plain 
meaning  of  the  condition,  and  both  the  argument  of  counsel 
•and  the  judgment  of  the  Court  proceed  upon  that  construc- 
tion of  it.  The  stipulation  in  this  contract  does  not,  in  my 
opinion,  admit  of  that  construction,  for  objections  to  the 
abstract  are  expressly  excluded.  There  is  no  mention  of 
requisitions,  and  the  objections  mentioned  are  objections  to 
the  title.  Saxhy  v.  Thomas,  proceeded  on  the  same  ground 
and  followed  Want  v.  Stallihrass  as  an  authority.  It  is 
clear  that  a  purchaser  may  agree  to  take  the  vendor's  title 
without  dispute.  This  was  decided  by  Sir  Knight  Bruce, 
V.  C,  in  Duke  v.  Barnett,  2  Coll.  337.  The  present  agree- 
ment is  in  effect  to  raise  no  new  dispute  as  to  title  after 
ten  days,  that  is  ten  days  after  being  put  in  possession  of 
the  means  of  raising  it,  and  there  can  be  no  reason  why 
it  should  not  be  as  binding  as  the  much  harsher  agreement 
in  Duke  v.  Barnett. 
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Judgment.  Pending  our  consideration  of  the  appeal,  we  directed  it 
Maclennan,  to  be  spoken  to  again  by  counsel  as  to  whether  it  made 
J-^-  any  difference,  that  until  long  after  the  expiration  of  the 
ten  days  limited  by  the  contract,  both  parties  were  under 
the  mistaken  belief  that  Bridget  Peterson  took  an  estate 
tail  under  her  mother's  will.  We  have  heard  counsel  on 
that  point,  and  I  am  obliged  to  come  to  the  conclusion  that 
it  makes  no  difference.  I  think  that  to  hold  otherwise 
would  be  to  introduce  a  new  exception  and  qualification  into 
the  contract,  which  we  have  no  authority  to  do.  It  would 
be  to  say  that  objections  which  were  not  thought  of  by 
reason  of  oversight  or  mistake  within  the  ten  days,  might 
be  raised  at  any  time  before  completion.  I  think  that  is 
one  of  the  very  things  which  were  intended  to  be  guarded 
against  by  the  stipulation  introduced  into  the  contract  by 
the  vendors  for  their  protection,  and  that  however  great  the 
hardship  may  be  upon  the  purchaser,  we  cannot  deprive 
the  vendors  of  the  benefit  of  it. 

I  therefore  think  that  the  plaintiff's  action  fails,  andi 
that  the  appeal  should  be  allowed. 

McClelland  v.  Armstrong, 

Wright  v.  Armstrong. 

These  cases  were  argued  along  with  Nason  v.  Armstrong^. 
and  the  judgment  in  McClelland' s  case  must  be  the  same- 
as  in  Nason's.  No  objection  was  made  to  the  title  within 
the  time  limited,  and  it  must  be  assumed  in  the  absence 
of  any  allegation  or  proof  to  the  contrary  that  the  defen- 
dants furnished  the  plaintiff  with  the  means  of  making  it. 

Wrighfs  case  is  different.  In  that  case  the  purchaser's- 
solicitors  served  requisitions,  of  which  No.  5  was  in  part 
as  follows  :  "  Will  of  Anne  Peterson  :  Required  evidence 
that  Bridget  Peterson  did  not  die  without  issue.  That 
she  had  power  to  convey  free  from  the  limitations  in  the 
devise  or  bequest  to  her  in  her  mother's  will."  This  objec- 
tion is  not  very  clear  or  precise,  but  I  think  it  sufficiently 
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states  the  defect  in  the  title.    That  defect  consists  in  the  Judgment, 
limitation  contained  in  the  devise  to  Bridget  in  her  mother's  Maclennan^ 
will,  and  but  for  that  limitation  the  devise  was  sufficient  J-^- 
to  give  a  good  title  in  fee  simple. 

It  was  conceded  in  the  argument  before  us  that  this 
objection  or  requisition  was  made  in  due  time,  and  was 
therefore  good.  It  was  contended  that  the  plaintiff 
had  waived  it  by  his  subsequent  conduct.  I  do  not  think 
so.  I  do  not  see  that  at  any  time  the  plaintiff  did  anything 
amounting  to  a  waiver.  He  went  on  making  payments, 
hoping  that  the  title  w^ould  eventually  be  made  good,  but 
that  does  not  oblige  him  to  take  a  bad  title.  In  Wrighf/s 
case,  the  appeal  must  be  dismissed. 

In  Nason  v.  Armstrong,  and  McClelland 
V.  Armstrong,  the  Court  being  equally 
divided,  the  appeals  were  dismissed 
with  costs. 

In  Wright  v.  Armstrong,  the  appeal  luas 
dismissed  with  costs. 
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Robertson  v.  The  Grand  Trunk  Railway  Company  of 

Canada. 

Railways — Carriers — Limitation  of  Liability — Conditions — Negligence — 
Shipping  Contract — Horse — 61  Vic.  ch.  29,  sec.  246  (D.) — Damages — 
New  Trial. 

The  plaintiff  delivered  to  the  defendants  a  race  horse  for  transport  over 
part  of  their  line  of  railway,  nothing  being  said  as  to  its  value,  and  at 
the  time  signed  a  shipping  contract  which  stated  that  the  horse  was 
received  for  transport  at  a  special  named  rate,  and  that  in  consideration 
of  this  special  rate  the  defendants  should  not  be  liable  for  any  loss 
unless  caused  by  collision,  and  then  only  to  the  extent  of  $100.  The 
horse  was  killed  in  a  collision  caused  by  the  defendants'  negligence, 
and  the  jury  found  that  its  value  was  $5,000  : — 

Held,  per  Hagarty,  C.  J.  0.  That  the  special  limitation  having  been 
entered  in  good  faith  on  the  declared  value  of  $100,  and  not  for  the 
purpose  of  evading  liability,  was  valid  and  not  in  contravention  of  51 
Vic.  ch.  29,  sec.  246  (D.). 

Per  Boyd,  C.  That  under  that  section  the  limitation  of  liability  for  dam- 
ages resulting  from  negligence  was  invalid,  but  that  a  new  trial  should 
be  ordered  because  the  damages  were  excessive. 

Per  OsLER,  J.  A.  That  there  is  nothing  in  the  Act  which  forbids  a  fair 
agreement  between  the  carrier  and  shipper  limiting  the  sum  for  which,  in 
case  of  loss  arising  from  negligence,  the  former  shall  be  liable,  although 
the  shipper  cannot  be  forced  into  such  an  agreement ;  that  in  this  case 
the  plaintiff  was  estopped  by  his  own  representation  from  contending 
that  the  horse  was  of  greater  value  than  the  amount  agreed  on. 

Per  Maclennan,  J.  A.  That  a  limitation  of  liability  against  damages 
caused  by  negligence  would  be  valid  as  being  in  effect  a  pre-ascertainment 
of  the  amount  of  damages,  but  that  the  particular  shipping  contract  in 
question,  having  regard  to  the  freight  classification  made  under  section 
226  of  the  Act,  did  not  effect  such  a  limitation,  and  that  a  new  trial 
should  be  ordered  because  the  damages  were  excessive. 

Vogel  V.  Grand  Trunk  R.  W.  Co.,  11  S.  C.  R.  612,  considered. 

In  the  result  the  judgment  of  the  Common  Pleas  Division,  dismissing 
the  action,  24  O.  R.  75,  was  affirmed. 

'Statement.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Common  Pleas  Division,  reported  24  0.  R.  75. 

The  action  was  brought  to  recover  the  value  of  a  race- 
horse received  by  the  defendants  from  the  plaintiff  to  be 
carried  from  Windsor  to  St.  Catharines,  and  killed  in  a 
collision  that  resulted  from  the  negligence  of  the  defen- 
dants' servants. 

The  horse  was  shipped  under  a  special  contract,  fixing 
the  rate  and  limiting  the  liability  to  $100,  and  this  eon- 
tract  is  printed  in  extenso  in  the  report  below. 

The  action  was  tried  on  the  7th  of  March,  1892,  before 
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I'alconbridge,  J.,  and  a  jury,  the  value  of  the  horse  being 
found  to  be  $5,000. 

Judgment  was  subsequently  given  for  $4,900,  this  value 
less  $100  paid  into  Court,  but  the  Common  Pleas  Division 
set  this  judgment  aside,  and  dismissed  the  action,  holding 
that  the  limitation  was  valid. 


The  plaintiff  appealed,  and  the  appeal  was  argued  before 
Hagarty,  C.  J.  0.,  Boyd,  C,  and  Osler,  and  Maclennan, 
JJ.A.,  on  the  24th  of  November,  1893. 

H.  H.  Collier,  for  the  appellant. 
Osier,  Q.  C,  for  the  respondents. 

The  arguments  were  the  same  as  those  fully  stated  in 
the  report  below,  and  in  addition  to  the  cases  there  cited, 
the  appellant's  counsel  referred  to  Moulton  v.  St.  Paid, 
etc.,  R.  W.  Go,,  31  Minn.  85  ;  Louisville,  etc.,  B.  W.  Go.  v. 
Wynn,  88  Tenn.  320. 

April  16th,  1894.    Hagarty,  C.  J.  0.  :— 

The  case  is  so  fully  stated  in  the  judgment  of  my  brother 
MacMahon,  that  it  is  not  necessary  to  re-state  its  facts. 

The  evidence  of  Mr.  Earls,  General  Freight  Agent  at 
Toronto,  states  that  no  agent  has  any  authority  to 
make  any  contract  other  than  the  one  produced  here,  nor 
to  change  or  alter  it : — 

"  What  would  be  his  course  supposing  the  person  came 
■and  said  that  he  did  not  propose  to  take  $100  in  case  his 
horse  was  injured  ?  What  would  be  his  course  ?  An 
•agent  should  refuse  to  receive  the  animal. 

And  do  what  ?  Telegraph  to  headquarters  if  the  man 
persisted  in  having  it  shipped. 

What  rate  would  be  charged  ?  In  Canada  we  have 
no  rule;  it  is  pretty  much  in  the  discretion  of  the  head 
office  what  would  be  charged  for  a  horse  in  Canada  ;  we 
iiave  no  established  rule  on  that  point." 

Again  he  says  : — 
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Judgment.      «  Any  person  not  wanting  to  take  your  contract  limiting 
Hagarty,  the  liability  to  Si 00,  you  charge  him  special  rates  for  ? 
C.J.O.  Yes." 

The  learned  Judge  commenting  on  this  evidence,  says  : — 
"  It  is  simply  to  shew  that  a  greater  rate  would  have 
been  charged  if  he  had  not  accepted  this  contract." 

It  seems  clear  that  when  the  horse  was  offered  for  car- 
riage, the  contract  in  question  was  produced  for  the  plain- 
tiff's  signature,  and  that  he  signed  the  same.  It  is  equally 
clear  that  if  he  had  refused  to  sign  it,  or  to  accept  11 00 
as  the  measure  of  damage,  his  horse  would  not  have  been 
taken,  »and  that  a  reference  would  have  been  made  to 
headquarters. 

The  rate  of  $7.20  for  carriage  seems  clearly  fixed  as  on 
a  declared  value  of  $100. 

I  think  it  a  very  fair  and  reasonable  course  for  the  car- 
riers to  contract  that  they  will  carry  the  animal  so  valued 
at  the  named  rate. 

If  the  plaintiff  had  announced  that  his  horse  was  a 
racer  worth  $5,000  it  is  shewn  that  he  could  not  have  it 
carried  without  authority  from  head  quarters,  fixing  a  rate 
in  some  degree  commensurate  with  the  high  value  and  the 
consequent  risk. 

It  must  be  borne  in  mind  that  the  contract  before  us  is 
by  no  means  an  attempt  to  evade  all  liability. 

In  Grand  Trunk  R.  W.  Co.  v.  Vogel,  11  S.  C.  R  612,. 
the  alleged  special  contract  on  which  the  cattle  were  carried,, 
contained  a  complete  exemption  from  all  liability — a  carry- 
ing wholly  at  the  owner's  risk  and  at  his  cost. 

This  was  properly  held  to  be  against  the  letter  and 
spirit  of  the  statute. 

We  have  here  what  strikes  me  as  a  fair  bargain  between 
the  parties — the  carriage  of  an  article  of  a  named  and  well 
understood  value,  and  full  liability  for  the  results  of  negli- 
gence up  to  such  value. 

My  brother  MacMahon  has  cited  largely  from  the  very 
instructive  case  of  Hart  v.  Pennsylvania  E.  W.  Co.,  112: 
U.  S.  331.   The  language  there  used  most  lucidly  explains 
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the  principles  by  which  an  agreement  of  this  character  Judgment. 

should  be  governed.  Hagarty, 

•  •    •  •  C  J  o 

At  common  law  the  carrier  could  limit  his  liability  by      '  '  * 

condition  or  special  contract. 

The  Imperial  Act  of  1854  specially  empowers  railway 
companies  to  make  special  contracts,  which  must  be  signed 
by  the  parties,  limiting  liability,  but  such  contracts  must 
be  fair  and  reasonable. 

Our  statute  has  no  special  provision  beyond  section  246, 
on  which  the  Vogel  case  was  decided. 

In  that  case  it  was  held  to  be  clearly  against  the  statute 
to  contract  for  complete  immunity  from  the  consequences 
of  negligence,  but  I  am  not  prepared  to  hold  that  a  fair 
and  reasonable  provision  limiting  the  measure  of  damage 
to  the  declared  and  agreed  on  value  of  the  animal  or  arti- 
cle may  not  be  lawfully  entered  into,  the  price  of  trans- 
port being  proportioned  to  such  fixed  value. 

If  there  had  been  no  actual  fixed  rate  for  this  horse's 
carriage,  a  question  might  have  arisen  if  the  plaintiff 
had  refused  to  accept  this  contract,  and  had  insisted  on 
their  carrying  his  horse. 

It  may  be  that  an  action  might  lie  for  their  refusal  to 
carry  on  tender  of  a  reasonable  price,  but  we  have  not 
to  determine  any  such  question. 

It  appears  to  me  to  be  most  unreasonable  to  fasten  this 
heavy  liability  on  these  defendants  in  the  face  of  the  clear 
written  agreement  signed  by  the  plaintiff,  a  man  accustomed 
to  ship  horses  on  the  railroad,  and  presumably  well  ac- 
quainted with  the  course  always  pursued.  , 

If  the  defendants  had  refused  to  carry,  which  it  seems 
clear  they  would  have  done  if  the  plaintifi*  had  refused  to 
sign  the  special  contract,  then  the  remedy,  if  any,  must  have 
been  by  action  for  the  refusal.  In  such  an  action  there 
would  be  no  damage  such  as  is  here  claimed,  but  only  the 
natural  loss  from  having  the  horse  carried  by  some  other 
mode  than  by  rail.  As  already  said,  the  company  would 
undoubtedly  have  refused  to  carry  on  a  larger  liability 
than  is  covered  by  the  express  contract. 
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Judgment.  seems  unreasonable  to  allow  a  plaintiff  to  mislead 

Hagarty,  and  deceive  them  by  agreeing  in  writing  to  restrict  their 
C.J.O.  liability  as  for  a  horse  valued  at  $100,  and  thus,  and  thus 
only,  to  undertake  its  carriage,  and  then  to  ask  for  $5,000, 
or  fifty-fold  the  agreed  on  value. 

This  is  contrary  to  all  my  ideas  of  fairness,  and  I  hope 
that  the  law  does  not  saaction  such  a  proceeding. 

Why  may  this  not  be  an  agreed  on  value  in  such  a  case 
as  this  ?  It  seems  clear  that  the  rate  was  based  on  a 
general  value  of  $100,  applicable  to  all  horses. 

I  refuse  to  consider  VogeVs  case,  which  is  undoubtedly 
good  and  binding  law,  as  binding  this  case.  There  there 
was  a  total  refusal  of  all  liability.  An  illusory  limit,  or  a 
nominal  agreed  on  value,  would  not,  I  think,  avail.  Here, 
the  value  seems  very  fair  and  reasonable  for  all  ordinary 
horses,  and  the  plaintiff  formally  elects  to  class  his  horse 
under  the  named  average  value.  He  certainly  got  the 
benefit  of  the  average  low  freight,  and  I  am  satisfied  that 
he  elected,  knowingly,  so  to  do,  and  with  full  knowledge 
that  it  was  only  on  his  so  electing  that  his  horse  would  be 
carried. 

I  do  not  see  any  objection  to  parties  who  are  contracting 
for  the  carriage  or  bailment  or  hiring  of  chattels  agreeing 
that  such  chattels  shall,  as  between  bargainor  and  bar- 
gainee, be  considered  as  of  a  named  value. 

This  value  is  an  important  factor  in  the  treaty  for  and 
the  completion  of  the  final  contract,  the  premium  freight 
or  rent  of  the  article  being  based  on  the  nature  and  agreed 
value  thereof. 

The  insurance  of  a  vessel  on  a  valued  policy  on  an 
agreed  on  value,  is  binding  except  in  a  case  of  fraud,  and 
the  premium  is  based  thereon,  and  so  in  bailment,  hiring 
or  rent  of  goods. 

I  am  of  opinion  that  the  law,  as  finally  declared  by  our 
Supreme  Court  in  VogeVs  case,  does  not  govern  this  claim, 
nor  does  the  statute  prevent  a  fair  and  reasonable  con- 
tract like  that  before  us. 
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Boyd,  C.:—  Judgment. 

Boyd,  C. 

Comparing  the  section  of  the  Canadian  Railway  Act,  51 
Vic.  ch.  29,  sec.  246,  (D.)  with  its  English  analogue,  section 
7  of  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Yic. 
ch.  31),  I  think  the  plain  and  reasonable  meaning  of  the 
clause  in  question  is  that  in  case  of  negligence  in  the  car- 
riage of  goods  no  notice,  condition  or  declaration — whether 
manifested  by  general  and  public  advertisement  or  by  any 
particular  provision  in  a  special  contract  signed  by  the 
shipper— shall  relieve  the  railway  compan}^  from  being  sued 
for  the  damage  arising  from  such  negligence.  That  means, 
according  to  the  usual  import  of  language,  that  the  liabil- 
ity shall  not  be  restricted  or  lessened  by  any  such  condi- 
tion. The  English  statute  does  in  terms  provide  for  the 
making  of  a  special  signed  contract  by  which  liability  may 
be  limited,  and  the  omission  of  this  provision  in  the  Dominion 
legislation  is  most  significant  against  any  such  modifica- 
tion of  liability  being  implied,  as  being  within  the  con- 
tractual capacity  of  the  corporation.  The  capacity  of  the 
railway  company  is  to  be  guaged  by  the  language  of  the 
statute,  and  the  modern  canon  of  construction  is  tersely 
expressed  thus  by  Lord  Watson :  "  Whenever  a  corpora- 
tion is  created  by  Act  of  Parliament,  with  reference  to  the 
purposes  of  the  Act,  and  solely  with  a  view  to  carrying 
these  purposes  into  execution,  I  am  of  opinion  not  only 
that  the  objects  which  the  corporation  may  legitimately 
pursue  must  be  ascertained  from  the  Act  itself,  but  that  the 
powers  which  the  corporation  may  lawfully  use  in  further- 
ance of  their  objects  must  either  be  expressly  conferred  or 
derived  by  reasonable  implication  from  its  provisions 
Baroness  Wenlock  v.  Eiver  Bee  Company,  10  App.  Cas. 
at  p.  362. 

At  present  the  law  is  settled  by  the  decision  of  the 
Supreme  Court  in  Grand  Trunk  R.  W.  Co.,  v.  Vogel,  11 
S.  C.  K.  612,  that  a  special  contract  cannot  be  made  to 
exempt  the  company  from  liability  in  the  case  of  live  stock 
shipped  on  the  railway.    To  my  mind,  the  fair  reading  of 
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Judgment,  the  statute  indicates  that  a  like  disability  exists  as  to  the 
Boyd,  C.  limitation  of  the  amount  of  damage  to  be  recovered  in 
case  of  loss  from  negligence.  The  minority  of  the  Judges  in 
the  Supreme  Court  read  the  words  :  "  Notice,  condition,  or 
declaration,"  as  meaning  a  public,  general  notice — not  in- 
cluding the  case  of  a  special  contract.  But  Peek  v.  North 
Staffordshire  R  W.  Co.,  10  H.  L.  C.  478,  shews  that  the 
word  "  condition,"  used  in  the  Railway  and  Canal  Traffic 
Act,  1854,  means  a  condition  embodied  in  a  written  con- 
tract signed  by  the  shipper.  Lord  Blackburn  there  points 
out  very  clearly  how  in  general  law  any  notice  of  restric- 
tion given  in  respect  of  the  common  carrier's  liability, 
must  operate  as  a  matter  of  special  contract  and  not  as  a 
public  condition  limiting  the  profession  of  the  carrier,  p. 
496.  And  at  p.  508  he  says  :  "  Conditions  (as  I  think) 
could  not  operate  unless  contained  in  a  special  contract." 

Mr.  Justice  Yaughan  Williams,  at  p.  545,  notes  that 
the  statute  in  question  omits  the  word  "  public "  before 
"  notice  and  declaration,"  which  was  found  in  the  earlier 
Carriers'  Act,  and  then  says  (in  language  pertinent  to  the 
construction  of  sub-section  3  of  section  246) :  "  The  effect 
of  the  clause  is  not  only  to  render  all  such  notices,  condi- 
tions and  declarations  inoperative  per  se,  but  to  nullify  all 
contracts  which  shall  be  founded  on  any  assent  to  them." 

Cockburn,  L.  C.  J.,  says,  p.  562  :  "  The  word  '  condition ' 
is  inconsistent  with  anything  other  than  an  actual  contract." 

It  is  further  to  be  observed  that  if  this  construction  pre- 
vailed (as  it  did  in  the  Lords),  under  the  wording  of  the 
English  Act,  which  says,  "  Notice,  condition,  or  declaration 
made  and  given  by  the  company,"  a  fortiori  should  it  ob- 
tain in  the  Canadian  phraseology, which  says:  "  The  com- 
pany shall  not  be  relieved  by  any  notice,  condition,  or  decla- 
ration " — language  not  pointing  to  the  sole  act  of  the 
'  company,  but  suggesting  the  idea  of  mutuality  as  in  case 
of  contract. 

This  position  is  confirmed  by  the  judgment  of  Lord 
Esher  in  Dickson  v.  Great  Northern  R.  W.  Co.,  18  Q.  B.  D. 
176,  where  the  condition  as  to  the  carriage  of  a  dog  was 
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contained  in  a  printed  ticket  signed  by  the  plaintiff.  Com-  Judgment, 
men  ting  on  section  7  of  the  Act  of  1854,  he  says,  p.  180  :    Boyd,  C. 

Then  by  section  7  of  the  Act  it  is  provided  that  the  com- 
pany shall  be  liable  for  the  loss  of 'or  any  injury  done 
to  any  horses,  cattle  or  other  animals,  *  *  *  by  the 
neglect  or  default  of  such  company,  or  its  servants,  not- 
withstanding any  notice,  condition,  or  declaration  made 
or  given  by  such  company  contrary  thereto,  or  in  anywise 
limiting  such  liability,  every  such  notice,  condition,  or 
declaration  being  thereby  declared  void.  If  the  section 
stopped  there  the  company  would  be  bound  to  carry 
dogs  for  hire,  but  not,  I  think,  as  common  carriers.  I 
think  their  liability  would  be  that  of  bailees  for  reward, 
and  such  liability  could  not  be  affected  or  limited  by  any 
notice,  condition,  or  declaration  they  might  make  or  give." 

But  our  Act  stops  at  such  a  point,  and,  therefore,  the 
company  cannot  procure  relief  from  answering  the  damages 
arising  from  negligence  by  any  notice,  condition,  or  declar- 
ation. 

What  was  attempted  in  this  case,  was  a  very  imperfect 
imitation  of  the  method  of  procedure  authorized  by  the 
Railway  and  Canal  Traffic  Act  of  1854  for  Great  Britain, 
but  which  has  not  been  brought  into  Canadian  legislation. 
One  proviso,  as  to  live  stock,  of  section  7  of  that  Act,  is 
that  no  greater  damages  shall  be  recovered  for  the  loss  of 
or  for  any  injury  done  to  any  of  such  animals  beyond  the 
sums  hereinafter  mentioned  (that  is  to  say) ,  for  any  horse, 
fifty  pounds,  *  *  for  any  sheep  or  pigs  per  head,  two 
pounds,  unless  the  person  sending  *  *  shall  at  the 
time  *  *  have  declared  them  to  be  respectively  of 
higher  value  than  as  above  mentioned,  in  which  case  it 
shall  be  lawful  for  such  company  to  demand  and  receive 
by  way  of  compensation  for  the  increased  risk  and  care 
thereby  occasioned,  a  reasonable  percentage  upon  the  excess 
of  the  value  so  declared  above  the  respective  sums  so  limited 
as  above.  Upon  the  effect  of  this  clause  was  decided  Dickson 
V.  Great  Northern  R.  W.  Co.,  18  Q.  B.  D.  176,  as  to  a  dog, 
from  which  I  have  quoted.    Another  case  is  Great  Western 
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Judgment,  i^.  W.  Co.  V.  McCarthy,  12  App.  Cas.  218,  in  which  cat- 
BoYD,  G.  tie  were  carried  under  a  special  contract,  stating  that  the 
company  had  two  rates  for  the  conveyance  of  cattle,  one 
the  ordinary  rate  when  they  took  the  ordinary  liability  of 
the  carrier;  the  other  a  reduced  rate;  that  these  cattle 
were  carried  at  the  reduced  rate,  the  company  to  be  relieved 
from  all  liability  in  case  of  damage  or  delay,  except  upon 
proof  that  the  loss  arose  from  the  wilful  misconduct  of  the 
company.  By  this  the  company  were  held  to  be  protected 
as  a  proper  condition,  for  the  shipper  had  the  offer  of  a  just 
and  reasonable  alternative.  It  may  be  that  legislation  is 
needed  to  empower  railways  in  Canada  to  adopt  alterna- 
tive rates  as  between  e.  g.  horses  and  liorses,  but,  assuming 
it  could  be  done  without,  here  it  does  not  appear  that  any 
option  was  given  to  the  plaintiff ;  he  was  not  told  of  any 
alternative,  nor  was  there  indeed  any  provision  made  in 
Canada  for  the  transportation  of  high-price  horses  at 
higher  rates  on  the  road.  The  company  had  a  uniform 
rate  for  horses — based,  it  may  be,  on  some  average  of 
weight  or  value,  which  was  charged  and  paid  as  a  matter 
of  course.  And  upon  this  they  impose  the  condition  that 
limits  the  scale  of  damages  in  case  of  loss  from  negligence, 
which  it  appears  to  me  transcends  the  statutory  powers, 
and  is  not  made  any  the  better  because  the  shipper  has 
signed  the  writing  in  which  it  is  embodied.  The  Canadian 
Act  strikes  at  this,  lest  the  public  be  coerced  by  a  practical 
monopoly  (see  Manchester,  etc.  R.  W.  Co.  v.  Brown,  8  App. 
Cas.  at  p.  712),  in  other  words,  the  attempt  is  made  without 
legislative  power  to  introduce  an  owner's  risk  at  reduced 
rate  as  the  standard,  so  as  to  relieve  the  company  from 
their  full  risk,  which  as  carriers  they  would  be  subjected 
to  by  collecting  the  ordinary  or  proper  rate.  Apart  from 
what  has  been  said,  it  appears  to  me  that  the  whole  scheme 
of  the  Canadian  Act  is  repugnant  to  this  method. 

The  key  to  the  English  decisions  is  that  the  law  there 
permits  special  contracts  to  be  made  (if  the  terms  are  just 
and  reasonable),  but  the  Dominion  statute  excludes  the 
power  of  specializing  rates,  and  makes  provision  for  the 


XXI.]  KOBERTSON  V.  GRAND  TRUNK  R.  W.  CO. 


213 


fixing  by  Order  in  Council  of  general  lawful  and  equal  'Judgment, 
rates  for  goods,  etc.,  of  the  same  description,  and  to  be  uni-  Boyd,  C. 
formly  classified  :  sections  223  to  233.  That  is,  there  may 
be  a  fixed  charge  for  race  or  blood  horses,  as  distinguished 
from  others,  or  it  may  be  based  upon  the  value  of  the 
animal ;  but  not  one  uniform  rate,  for  all  horses,  which,  by 
the  imposition  of  conditions  neither  sanctioned  by  Order  in 
Council,  nor  by  the  provisions  of  the  Act,  shall  operate 
specially  in  the  case  of  the  more  valuable  animals,  so  as  to 
exempt  the  company  from  the  consequences  of  negligence 
in  the  transit. 

In  fine,  I  think  Vogel's  case  decides  this.  The  effect  of 
that  decision  appears  to  be  accurately  glossed  by  Strong,  J., 
in  Gra7id  Trunk  K  W.  Co.  v.  McMillan,  16  S.  C.  R  at  p. 
550,  thus :  The  provision  of  the  statute  incapacitates  the 
company  from  entering  into  any  contract  or  exacting  an}^ 
condition  limiting  its  liability  for  negligence  or  omission. 

I  agree,  however,  with  the  view  of  Mr.  Justice  Mac- 
Mahon,  that  there  should  be  a  new  trial  because  of  ex- 
cessive damages  in  view  of  the  plaintiff's  sworn  valua- 
tion of  the  horse. 

It  may  be  that  other  evidence  can  then  be  given  as  to 
alternative  rates  not  now  before  us. 

OSLER,  J.  A.  : — 

Section  246  of  the  General  Railway  Act  of  1888,  enacts 
that  the  defendants  shall  furnish  sufficient  accommodation 
for  the  transportation  of  all  such  goods  as  are,  within  a 
reasonable  time  previously  thereto,  offered  for  transporta- 
tion at  the  place  of  starting  of  the  train. 

2.  That  such  goods  shall  be  taken,  transported  and  dis- 
charged on  due  payment  of  the  toll,  freight,  or  fare,  law- 
fully payable  therefor ;  and, 

3.  That  in  case  of  neglect  (which  includes  negligence  in 
carrying  and  transporting  the  goods :  Grand  Trunk  R.  W, 
Co.  v.  Vogel,  11  S.  C.  R.  612,  at  p.  628,  per  Strong,  J.)  the 
person  aggrieved  shall  have  an  action  therefor  against  the 

28 — VOL.  XXI.  A.  R. 


-214  ONTARIO  APPEAL  REPORTS.  [VOL. 

Judgment,  company,  from  which  action  the  company  shall  not  be 
OsLER,  relieved  by  any  notice,  condition,  or  declaration — words 
J.  A.  which  include  as  well  a  formal  special  contract  in  writing 
between  the  parties  as  a  contract  implied  by  law  from 
sending  upon  terms  and  conditions  of  which  the  shipper 
has  notice,  as  those  upon  which  only  the  company  say  they 
will  undertake  to  carry  for  him — if  the  damage  arises  from 
any  negligence  or  omission  of  the  company  or  of  its  ser- 
vant. 

I  turn  now  to  those  clauses  of  the  Act  which  relate  to 
the  tolls  which  the  company  is  authorized  to  charge. 

Section  223  provides  that  the  company  or  directors  may 
from  time  to  time  fix  the  tolls  to  be  demanded  and  taken 
for  goods  transported  upon  the  railway  ;  section  224,  that 
such  tolls  shall  always  under  the  same  circumstances  be 
charged  equally  to  all  persons,  and  at  the  same  rate  in 
respect  of  all  goods  of  the  same  description. 

Section  225  relates  to  tolls  fixed  for  large  quantities  or 
long  distances. 

Section  226.  The  company  in  fixing  or  regulating  the 
tolls  to  be  demanded  and  taken  for  the  transportation  of 
goods  shall,  except  in  respect  of  through  traffic  to  or  from 
the  United  States,  adopt  and  conform  to  any  uniform 
classification  of  freight  which  the  Governor  in  Council  on 
report  of  the  Minister  from  time  to  time  prescribes. 

And  section  227  enacts  that  no  tolls  shall  be  levied  or 
taken  until  the  by-law  fixing  them  has  been  approved  of 
by  the  Governor  in  Council,  nor  until  after  due  publication 
thereof  in  the  Gazette  ;  nor  shall  any  company  levy  or 
collect  any  money  for  services  as  a  common  carrier,  except 
subject  to  the  provisions  of  this  Act. 

1  lay  no  stress  upon  section  240,  which  is  one  of  a  group 
of  sections  dealing  with  traffic  arrangements,  because, 
differing  from  a  somewhat  similar  section  (section  2)  in  the 
Imperial  Railway  and  Canal  Traffic  Act,  it  only  regulates 
the  company's  dealings  with  other  railways  and  not  with 
individual  shippers  of  goods.  The  interpretation  clause, 
section  2  (/),  though  found  in  the  General  Railway 
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Clauses  Act  of  1851,  C.  S.  C.  cL.  60,  and  in  the  Railway  Judgment 
Act  of  1868,  was  omitted  from  the  Act  of  1879,  in  force  Osler, 
w^hen  Vogel' s  csise  was  decided,  defines  the  term  "goods"  "^-^ 
to  include  things  of  every  kind  that  may  be  conveyed, 
upon  the  railway,  and  would  therefore  seem  to  include 
animals  and  live  stock  of  all  kinds  for  the  conveyance  of 
which  the  ordinary  carriages  of  the  company  are  suitable. 
The  general  freight  classification  (No.  7)  shews  by  its 
description  and  classification  the  goods  of  which  the  de- 
fendants profess  themselves  to  be  carriers  upon  special 
terms  or  otherwise,  and  as  to  none  of  them  do  they,  by 
notice  or  otherwise,  declare  as  did  the  defendants  in 
Dickson  v.  Great  Northern  R.  W.  Co.,  18  Q.  B,  D.  176, 
and  other  cases  in  England,  that  they  are  not  common 
carriers  of  such  goods.    I  think,  therefore,  it  must  be  held 
that,  as  said  by  Strong,  J.,  in  VogeVs  case,  the  effect  of  this 
legislation  is  to  make  the  company  common  carriers  of 
goods,  or  at  least  to  impose  upon  them  the  same  duties  as 
those  to  which  by  the  common  law  common  carriers  are 
subject  in  respect  of  the  carriage  of  goods.    See  also  the 
remarks  of  the  same  learned  Judge  in  Grand  Trunk  R.  TT. 
Co.  v.  McMillan,  16  S.  C.  R.  at  p.  551.    But  whether  they 
receive  goods  as  common  carriers  or  merely  as  bailees  for 
hire,  the  third  sub-section  of  section  246  equally  prohibits 
them  from  contracting  themselves  out  of  liability  to  an 
action  for  a  loss  occasioned  by  their  negligence,  though 
there  is  nothing  now,  more  than  there  was  before  this  Act, 
to  prevent  them  from  limiting  by  any  form  of  special  con- 
tract their  common  carriers'  liability  as  insurers  of  the 
goods  delivered  to  them  for  carriage,  and  this  is  what  they 
do  as  to  animals  of  ordinary  value  by  the  terms  of  the 
classification,  the  expression  "  owner's  risk  "  excluding  that 
liability,  and  leaving  them  liable  for  negligence  only,  while 
the  efiect  of  the  adoption  of  the  alternative  or  higher  rate, 
as  provided  by  condition  7  of  the  classification,  is  to  give 
the  shipper  the  benefit  of  the  ordinary  carrier's  liability 
as  insurers.    There  is  nothing  in  section  226  which  enables 
the  Governor  in  Council  to  relieve  the  company |from  the 
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idgment.  liability  for  negligence  imposed  by  section  246,  sub-section 
OsLER,  3,  and  therefore  the  expression  "  owner's  risk  "  attached  to 
certain  classes  of  goods  in  the  freight  classification  must 
receive  the  more  limited  interpretation,  and  cannot  extend 
to  the  risk  of  loss  by  the  carrier's  negligence.  I  refer  on 
this  point  to  the  observations  of  Moss,  C.  J.,  in  Fitzgerald  v.. 
Grand  Trunk  R.  W.  Co.,  4  A.  R  at  pp.  625-626,  and  629 
of  Ritchie,  C.  J.,  in  the  same  case,  5  S.  C.  R.  at  pp. 
218,  214,  and  the  cases  cited  in  Dixon  v.  Richelieu  Navi- 
gation Co.,  15  A.  R.  at  pp.  661-662.  And  see  Mynard  v.. 
Syracuse,  etc.,  R.  W.  Co.,  71  N.  Y.  180.  It  may  here  be 
noted  that  Fitzgerald's  case  was  decided  prior  to  the 
railway  legislation  which  we  are  now  considering.  If,, 
indeed,  the  defendants'  liability  is  only  that  of  bailees 
for  hire,  the  terms  so  construed  may  be  meaningless  or 
inoperative,  but  that  is  the  consequence  of  the  enact- 
ment, which  expressly  disables  them  from  exempting 
themselves  from  liability  for  loss  arising  from  their  negli- 
gence. And  whether  their  duty  to  carry  arises  from  their 
being  common  carriers  or  from  being  bailees  for  hire,  thera 
is  nothing  in  our  Act  corresponding  with  that  proviso  in 
the  seventh  section  of  the  Imperial  Railway  and  Canal 
Traffic  Act  which  enables  carriers  in  England  to  relieve 
themselves  from  the  liability  for  negligence  imposed  by 
that  section  by  means  of  a  special  contract  with  conditions 
which  a  Court  or  Judge  ma}^  deem  just  and  reasonable.. 
The  absence  of  any  such  provision  in  our  Act  appears  to 
me  to  point  strongly  to  the  intention  of  the  Legislature 
that  carriers  should  not  be  permitted  to  exempt  themselves 
from  loss  arising  from  negligence,  and  to  require  that  sub- 
section 3  should  be  construed  as  I  cannot  but  think  sec- 
tion 7  of  the  Railway  and  Canal  Traffic  Act  would  have 
been  construed  had  it  not  contained  the  proviso  I  have 
mentioned. 

The  object  of  our  Act  as  of  the  English  Act  was  to  pre- 
vent the  oppression  of  the  shipper  by  the  carrier,  but  with 
us  the  Legislature  has  not  thought  fit  to  enable  the  parties 
by  special  contract  on  reasonable  conditions  to  waive  the 
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protection  of  the  Act.    These  positions   are,   I  think,  Judgment, 
•established  by  Grand  Trunk  R.  W.  Go.  v.  Vogel,  11  S.  C.  Osler, 
R.  612,  which  decided  :— 

1.  That  the  word  "  neglect"  in  the  statute  includes,  as  I 
liave  already  said,  neglect  in  carrying  as  well  as  neglect 
or  default  in  omitting  to  carry. 

2.  That  the  words  "notice,  condition,  or  declaration," 
embrace  the  case  of  special  contract,  so  that  the  company 
are  prevented  from  contracting  themselves  out  of  liability 
for  negligence  ;  and, 

3.  That  the  word  "  goods"  in  the  section  includes  horses. 
The  further  question  whether  goods  carried  by  the  car 

load  are  within  the  Act  was  also  decided,  but  does  not 
arise  here. 

There  is  nothing  in  the  case  of  Bate  v.  Ganadian  Pacific 
R.  W.  Go.,  15  A.  R  388,  which  bears  upon  this  case,  or 
which  is  inconsistent  with  the  decision  in  Vogel's  case,  as 
the  Court  below  seem  to  assume.  What  this  Court  there 
decided  was  that  the  loss  had  not  occurred  through  the 
negligence  of  the  defendants,  and,  therefore  they  were 
entitled  to  rely  upon  the  special  contract  limiting  their 
liability  to  $100.  My  brother  Burton  dissented  on  the 
ground  that  the  jury  had  found  the  special  contract  not 
proved,  and  therefore  there  was  nothing  to  restrict  the 
defendants'  ordinary  liability  as  common  carriers.  His 
view  was  adopted  by  the  Supreme  Court,  and  the  judg- 
ment of  this  Court  was  reversed  on  that  ground.  The 
note  of  the  judgment  of  the  Supreme  Court,  as  it  ap- 
pears in  18  S.  C.  R.  697,  states  that  they  also  held 
that  the  loss  had  occurred  through  negligence,  but  that 
^2iS  unnecessary  for  the  decision  of  the  appeal  if  there 
was  no  special  contract ;  and  the  copy  of  the  judgment, 
iurnished  to  us  by  the  reporter  soon  after  it  was  deli- 
vered, says  merely  that  the  appeal  was  allowed  for  the 
reasons  stated  in  the  judgment  of  Burton,  J.  A.  The 
point,  therefore,  seems  quite  open,  whether  by  agree- 
ment beforehand  the  company  and  the  shipper  can  limit 
'Or  assess  the  amount  of  damage  which  the  former  shall 


218 


ONTARIO  APPEAL  REPORTS. 


Judgment,  pay  for  a  particular  article  in  case  a  loss  arises  through 
OsLER,  their  negligence.  Such  a  limitation  is  expressly  forbidden 
by  section  7  of  the  English  Act  unless  under  reasonable 
conditions,  and  it  may  be  argued  that  it  is  also  impliedly 
forbidden  by  section  246,  sub-sec.  3,  of  our  Act,  even  in 
the  case  of  ordinary  animals  for  which  the  freight  classifi- 
cation professes  to  be  made.  But  as  to  such  animals  I  am 
disposed  to  think  that  there  is  nothing  in  the  Act  which 
forbids  the  carriers  from  fairly  and  honestly  agreeing- 
with  the  shipper  as  to  the  sum  for  which  in  case  of  loss  by 
negligence  they  shall  be  responsible.  Such  an  agreement, 
could  not,  in  my  opinion,  be  forced  upon  the  shipper,  but 
if  with  his  eyes  open  he  chooses  to  enter  into  it,  why 
should  he  be  permitted  to  recede  from  it  ?  It  does  not 
relieve  the  company  from  the  action  based  upon  their  neg- 
lect ;  it  merely  ascertains  what  damage  they  shall  in  such 
a  case  be  bound  to  pay  :  Harvey  v.  Terre  Haute  R.  W.  Co., 
74  Mo.  538.  The  consideration  to  the  shipper  is,  that  he- 
is  relieved  from  the  expense  and  trouble  of  subsequently 
proving  the  value  of  the  goods,  the  onus  of  which  of  course- 
would  rest  upon  him,  and  which  in  the  case  of  an  ordi- 
nary animal  might  very  probably  be  no  more  than  $100. 

Tn  this  case  the  plaintiff  says  that  the  animal  the  defen- 
dants received  was  not  one  of  ordinary  value,  but  was  a 
race  horse  of  extraordinary  value ;  and  that  he  ought  not 
to  be  bound  by  his  special  contract  as  to  the  amount  to  be 
lecovered  for  its  loss,  and  he  relies  upon  the  statute.  The 
answer  to  that,  in  my  opinion,  is  that  the  statute  was  not 
intended  to  enable  the  shipper  or  consignor  to  commit  a 
fraud  upon  the  carrier ;  and  that  to  permit  the  plaintiff' 
now  to  assert  that,  contrary  to  what  he  has  said  in  his  con- 
signment note,  would  be  to  aid  him  in  doing  so. 

It  may  be  that  he  could  have  required  the  defen- 
dants to  accept  his  horse  for  carriage,  either  in  their 
capacity  of  common  carriers  or  as  bailees  for  hire  at  the 
same  rate  as  a  horse  of  ordinary  value,  because  it  does  not 
appear  that  any  other  toll  or  rate  has  been  established 
under  section  224  treating  race  horses  or  other  valuable 
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animals  as  goods  of  a  different  description  from  animals  Judgmeni 
of  ordinary  value ;  and  because  the  defendants  profess  to  Osler, 
carry  them  at  the  same  rates,  though  with  an  entire  ex- 
emption  from  liability  for  loss  arising  from  any  cause 
whatever,  which,  as  regards  negligence,  the  Act  does  not 
permit  them  to  insist  upon. 

But  the  plaintiff  has  chosen  to  represent  his  horse,  and 
to  ship  it,  simply  as  a  horse,  and  of  a  value  no  greater 
than  $100,  and  not  as  a  race  hoi'se  or  animal  of  extraordi- 
nary value.  He  may  not  have  been  bound  to  say  any- 
thinof  about  its  value,  but  he  has  made  what  must  be 
regarded  as  a  representation  in  respect  of  the  value,  and 
although  the  defendants  may  not  have  been  in  a  position 
to  charge  a  greater  sum  for  its  carriage,  the  care  and 
caution  they  would  have  exercised,  and  the  safe  guards 
and  security  they  w^ould  have  taken  in  respect  of  it,  would 
naturally  have  been  greater  if  they  had  supposed  they 
were  carrying  a  horse  w^orth  $5,000  instead  of  one  worili 
$100,  or  an  animal  of  ordinary  value,  or  of  no  greater 
value  than  that  fixed  upon  it  by  the  plaintiff.  His  repre- 
sentation, in  short,  directly  tended  to  lessen  the  vigilance 
which  the  carriers  would  or  might  otherwise  have  bestowed 
upon  the  property  entrusted  to  them. 

So,  too,  the  defendants  might  well  complain  of  being 
misled  if  they  had  a  right,  as  some  of  their  witnesses 
seem  to  think  they  had,  of  fixing  a  special  rate  'pro  lictc 
vice  for  the  carriage  of  a  horse  delivered  to  them  as  a  race 
horse,  or  animal  of  extraordinary^  value.  In  my  opinion 
the  plaintiff  is  estopped  by  his  own  representation  from 
now  proving  that  his  horse  was  an  animal  of  that  descrip- 
tion, and  his  appeal  should  be  dismissed  on  that  ground. 

In  volumes  12  and  55  of  the  series  of  reports  known 
as  American  and  English  railroad  cases,  several  cases 
in  the  American  Courts  will  be  found  on  the  subject 
of  carriers  of  live  stock,  and  of  their  right  to  enter  into 
contracts  limiting  their  liability  for  negligence,  some  of 
which  are  undoubtedly  favourable  to  the  plaintiff's  con- 
tention in  this  action. 
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Judgment.    MaCLENNAN,  J.  A.  :— 
Maclennan, 

J. A.  rpj^g         quegtion  is  what  are  the  obligations  of  the 

Grand  Trunk  Railway  Company  generally  with  regard  to 
the  carriage  of  horses  ? 

By  the  joint  effect  of  sections  3  and  306  of  the  Railway 
Act  of  Canada,  1888,  that  Act,  with  certain  exceptions  not 
material  to  the  present  case,  is  made  applicable  to  the 
defendants  and  their  railways. 

By  section  246  the  company  is  required  to  furnish 
sufficient  train  accommodation  for  the  transportation  of 
all  passengers  and  goods,  and  to  take,  transport  and  dis- 
charge the  same  on  payment  of  legal  fare  or  toll,  and  an 
action  is  given  to  every  person  aggrieved  by  any  neglect 
or  refusal  in  the  premises,  from  which  action  the  company 
shall  not  be  relieved  by  any  notice,  condition,  or  declaration, 
if  the  damage  arises  from  any  negligence  or  omission  of  the 
company  or  its  servants. 

By  the  interpretation  clause  the  word  "  goods," 
wherever  used  in  the  Act,  is  defined  to  include  within  its 
meaning  "  things  of  every  kind  that  may  be  conveyed  upon 
the  railway," 

With  the  exception  of  the  proviso  preventing  the  com- 
pany from  relieving  themselves  from  actions  for  negligence, 
which  was  first  enacted  in  1871,  these  clauses  are  almost 
identical  with  section  21,  sub-section  2,  of  the  Railway 
Clauses  Consolidation  Act  of  Old  Canada,  14  &  15  Vic. 
ch.  51,  and  the  corresponding  interpretation  clause  of  that 
Act,  which  was  always  applicable  to  the  defendants'  com- 
pany. 

In  Grand  Trunk  R  W.  Go.  v.  Vogel,  11  S.  C.  R.  612,  the 
present  Chief  Justice  of  Canada  expressed  doubts  whether 
the  word  "  goods"  in  the  corresponding  section  of  the  Rail- 
v^^ay  Act  of  1879  included  horses  and  cattle  and  other  live 
stock.  I  think,  however,  although  the  point  is  not  ex- 
pressly mentioned  in  the  judgments  of  the  other  members 
of  the  Court,  it  must  be  taken  to  have  been  decided  by  the 
majority  of  the  Court  in  that  case  that  it  did  ;  and  I  think 
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that  if  the  attention  of  the  learned  Chief  Justice  had  been  Judgment, 
called  to  the  interpretation  clause  it  would  probably  have  Maclennan, 
removed  his  doubt.    It  seems  to  me  impossible  to  say  that 
the  words  "  things  of  every  kind  that  may  be  conveyed 
upon  the  railway,"  are  not  large  enough  to  include  horses 
and  cattle  and  other  live  stock. 

When,  therefore,  the  plaintiff  brought  his  horse  to  the 
company's  station  and  requested  transportation  for  him, 
they  could  not  refuse  to  carry  him,  it  being  proved  that 
they  had  the  means  for,  and  were  in  the  habit  of,  carrying 
horses.  They  were  under  a  statutory  obligation  to  do  so- 
But  it  by  no  means  follows  that  because  they  were  under 
a  statutory  obligation  to  carr}^  the  horse,  they  were  there- 
foie  common  carriers  of  horses.  In  Dickson  v.  Great 
Northern  R.  W.  Co.,  18  Q.  B.  D.  176,  the  Court  of  Appeal 
in  England  held  that  although  that  railway  company  was 
obliged  by  17  &;  18  Yic.  ch.  31,  sec.  2,  to  afford  reason- 
able facilities  for  carrying  dogs,  that  did  not  make  them 
common  carriers  of  dogs.  That  could  only  be  done  by 
their  professing  to  do  so.  Lindley,  L.  J.,  says  (at  page 
183)  :  "  At  common  law  no  person  is  bound  as  a  common 
carrier  to  carry  any  goods  of  a  kind  which  he  does  not 
profess  to  carry.  Unless  he  professes  to  carry  dogs  for 
people  in  general,  he  is  not  bound  to  carry  a  dog  for  any 
particular  individual ;  and  if  a  carrier  says  he  will  not 
carry  dogs  except  on  certain  terms,  he  can  lawfully  refuse 
to  carry  any  particular  dog  on  any  other  terms."  And  at 
page  185  he  says  :  "  Railway  companies  are  bound  to  pro- 
vide reasonable  facilities  for  carrying  animals  or  particular 
classes  of  goods,  but  it  by  no  means  follows  that  they  are 
liable  as  common  carriers  for  what  they  are  bound  by 
statute  to  carry.  *  *  Whether  railway  companies  are 
common  carriers  of  particular  classes  of  goods  depends  upon 
what  they  habitually  do  or  profess  to  do  with  respect  to 
such  goods." 

It  was  not  material  in  the  Vogel  case  to  determine 
whether  the  defendants  were  common  carriers  of  horses, 
for  it  was  an  action  for  negligence,  and  all  that  was  de- 

29 — VOL.  XXI.  A.  R. 


222 


ONTARIO  APPEAL  REPORTS. 


Judgment,  cided  was  that  horses  were  goods  within  the  meaning  of 
Maclennan,  the  Act,  that  they  were  therefore  obliged  to  carry  them^ 
and  that  the  special  contract  stipulating  for  exemption 
from  liability  for  negligence  was  void. 

The  transaction  which  was  in  question  in  that  case 
took  place  in  1882.    Since  that  time  a  new  clause  has  been 
added  to  the  Railway  Act,  section  226  of  the  Act  of  1888^ 
which  seems  to  have  an  important  bearing  on  the  present 
case.    That  section  provides  that  "  the  company  in  fixing 
or  regulating  the  tolls  to  be  demanded  and  taken  for  the 
transportation  of  goods,  shall    *    *    adopt  and  conform 
to  any  uniform  classification  of  freight  which  the  Governor 
in  Council,  on  the  report  of  the  Minister,  from  time  to 
time  prescribes."    In  pursuance  of  this  section  a  classifica- 
tion has  been  prescribed  by  the  Governor  in  Council,  and 
has  been  adopted  by  the  defendants.    It  is  substantially 
the  same  as  that  found  at  p.  73  et  seq.,  of  the  Orders, 
in  Council  published  in  the  Dominion  Statutes  of  1892. 
Rule  7  of  this  classification,  p.  75,  declares  that  all 
articles  marked  "  O.  R."  in  the  classification  must  be  so 
receipted  for  by  the  agents,  and  the  words  "  owners'  risk  *' 
written  in  full  on  the  shipping  notes  and  receipts.  Pro- 
vided that  in  case,  where  shippers  decline  to  accept  such 
receipts  endorsed  "  owner's  risk,"  or  to  sign  such  releases, 
the  goods  may  be  received  for  shipment  on  ordinary  ship- 
ping notes  and  receipts  without  above  endorsation  at  fifty 
per  cent,  in  addition  to  the  rates  which  would  be  charged 
if  shipped  at  owner's  risk,  with  the  exception  of  plate 
glass,  which  will  be  at  double  the  rates  which  would  be- 
charged  if  shipped  at  0.  R.    Then  in  the  classification 
proper,   p.   89,  it   is   said :   "  Live  stock  will  only  be 
carried  at  owner's  risk,  to  be  loaded,  unloaded,  and  fed  by 
owners,  or  at  their  expense,  as  follows : "  after  which 
follows  a  specification  of  different  kinds  of  animals  and 
the  different  modes  of  carriage,  whether  by  the  car  load  or 
less  than  a  car  load,  and  as  to  horses,  it  says  :  "  Horses, 
mules,  etc.,  one  animal  2,000  lbs.,"  meaning  that  a  single 
horse  is  to  be  regarded  as  weighing  2,000  lbs.,  and  is  to  b& 
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charged  for  at  so  many  cents  per  100  lbs.  in  proportion  to  Judgment, 
mileage,  and  the  rate  of  toll  is  to  be  the  first  class,  that  is,  Maclennan, 
the  lowest  rate.  There  are  ten  classes  altogether,  the 
tenth,  as  I  understand  it,  being  the  class  for  which  the 
highest  rates  are  charged.  Then  follows  this  statement : 
"  Above  weights  and  rates  are  based  upon,  and  intended 
for,  animals  of  ordinary  value  only."  Now,  I  think  the 
meaning  of  all  this,  as  applied  to  a  horse  of  ordinarjT-  value, 
is  that  the  owner  is  allowed  the  option  of  treating  the 
company  either  as  a  mere  bailee  for  hire,  or  as  a  common 
carrier.  In  the  one  case  the  risk  of  ordinary  accidents  is 
with  the  owner  ;  in  the  other  with  the  company.  In  the 
one  case  the  company  receives  one  rate  of  toll ;  in  the  other 
a  certain  fixed  higher  rate,  the  words  "  ow^ners'  risk  "  refer- 
ring, as  decided  in  Fitzgerald  v.  Grand  Trunk  R.  W.  Co., 
4  A.  R.  601,  to  the  risks  of  carriage  other  than  those  of 
damage  arising  from  negligence  of  the  company  or  their 
servants. 

But  the  classification  document  contains  further  pro- 
vision about  horses  as  follows :  "  Race  horses  and  other 
valuable  animals  will  be  carried  at  the  same  weights  and 
rates  on  condition  that  fche  owners  sign  a  written  agree- 
ment as  follows :  '  At  owner's  risk  of  loss  or  damage 
arising  from  any  cause  whatever.'  This  must  be  written 
on  the  face  of  the  consignment  note  and  receipt."  And 
these  animals  are  not  assigned  to  any  one  of  the  ten 
classes  of  freight.  There  may  be  difficulty  in  reconciling 
this  part  of  the  classification  with  the  clause  of  the  Act 
forbidding  conditions  relieving  the  company  from  actions 
for  negligence.  A  race  horse,  or  other  horse  of  great  value, 
may  be  as  readily  carried  by  a  railway  as  a  horse  of 
ordinary  value,  and  yet  the  regulation  seems  to  enable  the 
company  to  refuse  to  carry  such  an  animal  except  on  the 
terms  of  complete  exemption  from  liability,  even  in  case 
of  negligence. 

In  this  case,  however,  the  horse  was  not  tendered  as  a 
race  horse,  or  a  horse  of  more  than  ordinary  value.  The 
most  that  the  owner  said  to  the  company  was  that  he  was 
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Judgment.  ^  good  horse,  and  it  is  therefore  unnecessary  to  express  any 
Maclennan,  decided  opinion  upon  the  meaning  and  effect  of  that  part 
of  the  classification  relating  to  race  horses. 

What  happened  was  that  the  plaintiff  brought  his  horse 
to  the  station,  and  asked  for  transportation,  saying  he  had 
a  good  horse  and  wanted  a  good  car  ;  a  car  was  provided 
and  the  horse  was  placed  therein,  and  the  contract  in  ques- 
tion was  signed  by  him  and  the  company's  agent. 

The  company  contends,  and  the  Divisional  Court  has 
decided,  that  by  this  contract  the  plaintiff  is  restricted  in 
his  damages  for  the  loss  of  his  horse  to  $100,  and  the 
question  is  whether  that  is  so. 

Sections  223  et  seq.  of  the  Railway  Act,  require  that  the 
tolls  to  be  taken  by  the  company  shall  be  subject  to  the 
approval  of  the  Governor  in  Council,  and  the  tariff' of 
charges  put  in  evidence  shews  that  the  rate  charged  for 
the  plaintiff's  horse,  viz.,  $7.20,  is  the  ordinary  shipping 
rate  referred  to  in  Rule  7  of  the  classification,  when  the 
animal  is  carried  at  owner's  risk.  According  to  the  tariff 
and  the  provisions  of  the  freight  classification,  there  were 
two  rates  and  two  only  which  the  company  could  lawfully 
charge  and  receive  for  the  carriage  of  the  horse,  viz.,  $7.20 
if  carried  at  owner's  risk,  and  50  per  cent,  more,  or  $10.80 
if  at  the  risk  of  the  company.  It  is  true  there  was  an- 
other alternative  mentioned  in  the  classification,  namely, 
that  if  the  horse  was  to  be  treated  as  a  race  horse,  it  would 
be  carried  at  the  ordinary  rate,  "at  owner's  risk  of  loss 
and  damage  from  any  cause  whatever,"  but  as  that  stipu- 
lation is  contrary  to  the  statute,  it  need  not  be  regarded. 
Now,  instead  of  following  the  tariff  as  illustrated  by  the 
classification,  and  having  the  horse  carried  at  the  lower 
rate  at  owner's  risk,  or  at  the  higher  rate  at  the  company's 
risk,  the  parties  entered  into  the  special  contract,  and  the 
question  is  as  to  its  true  construction. 

If  I  thought  this  agreement  covered  loss  resulting  from 
the  negligence  of  the  company  or  its  servants,  I  should  be 
of  opinion  that  the  limitation  of  liabilit}^  to  the  sum  of 
$100  was  valid.    I  do  not  see  why  the  owner  and  the 
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company  may  not  agree  either  upon  the  actual  value  of  the  Judgment, 
goods  to  be  carried,  or  upon  a  sum  which  shall  be  regarded  maclennan, 
as  the  outside  value,  for  the  purpose  of  the  contract.  If 
a  loss  should  occur,  the  value  must  be  ascertained  sooner 
or  later,  and  either  by  agreement  or  by  means  of  a  Court  or 
jury.  The  statute  does  not  in  terms  forbid  such  an  agree- 
ment. It  merely  says  the  company  shall  not  be  relieved 
from  the  action  by  agreement.  As  observed  by  the  present 
Chief  Justice  of  Canada  in  the  Vogel  case,  "  every  pre- 
sumption must  be  made  against  an  intention  to  interfere 
with  the  freedom  of  contract,"  and,  therefore,  I  think,  the 
interference  which  Parliament  intended  by  the  section  in 
question  ought  not  to  be  extended  by  construction  beyond 
the  fair  meaning  of  the  language  employed ;  and  that  it 
does  no  more  than  to  prevent  a  company  by  the  means 
there  expressed  from  relieving  themselves  from  actions  for 
negligence.  Of  course  the  case  of  a  plain  evasion  of  the 
statute  by  fixing  a  merely  nominal  value  upon  the  goods 
might  admit  of  different  considerations. 

I  am,  however,  of  opinion  that  this  agreement  does  not 
cover  a  case  of  loss  by  negligence. 

As  I  have  said,  I  think  the  classification  gives  the  ship- 
per the  option  of  treating  the  company  either  as  a  com- 
mon carrier,  or  as  a  bailee  for  hire,  and  that  the  risk 
therein  referred  to  is  the  ordinary  common  carrier's  risk, 
and  not  the  risk  of  loss  or  damage  from  negligence.  I 
think  that  is  the  risk  that  is  meant  generally  in  the  classi- 
fication where  the  words  "  owner's  risk"  alone  are  used  ; 
and  this  conclusion  is  strengthened  by  the  use  with  refer- 
ence to  race  horses,  of  more  extensive  words,  namely, 
"  risk  of  loss  or  damage  from  any  cause  whatever."  An 
ordinary  horse  is  to  be  carried  simply  at  owner's  risk, 
while  a  race  horse  will  only  be  carried  at  owner's  risk  of 
loss  or  damage  from  any  cause  whatever,  the  additional 
words  in  the  latter  case  being  intended  to  include  cases  of 
negligence. 

Now  I  think  the  case  oi  Fitzgerald  v.  Grand  Trunk  R.  W. 
Co.,  4  A.  K  601,  above  referred  to,  and  the  English  cases  there 
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Judgment,  cited  by  Moss,  C.  J.,  and  also  the  case  of  Dixon  v.  Richeliew 
Maclennan,  Navigation  Co.,  15  A.  K  647,  oblige  us  to  hold  that  the  risk 
J-^'  which  the  present  agreement  provides  for,  is  the  ordinary 
risk  of  accident  only,  and  not  the  risk  arising  from  negli- 
gence ;  and  that  the  loss  and  damage  which  are  mentioned 
are  subject  to  the  same  qualification.  When  it  is  borne  in 
mind  that  the  compan}^  is  prohibited  from  relieving  them- 
selves from  actions  for  negligence,  it  follows  that  we  must, 
if  possible,  read  the  agreement  as  not  intending  or  attempt- 
ing to  do  what  the  statute  forbids.  Therefore,  the  delay, 
the  escape,  or  loss  from  the  cars,  the  bruising  or  wounding 
of  the  animals,  the  crowding,  the  improper  loading  or  un- 
loading, which  are  mentioned  as  cases  of  loss  or  damage 
from  which  the  company  is  to  be  exempt,  must  mean  acci- 
dental delay,  accidental  escape,  or  loss,  etc.,  and  not  delay, 
escape,  or  loss  arising  from  negligence.  Then  comes  an 
exception  :  "  Except  such  as  may  arise  from  a  collision  of 
the  train  or  the  throwing  of  the  cars  from  the  track  during 
transportation." 

Now  the  antecedent  to  the  pronoun  "  such  "  is  "  injuries 
or  damage  happening  to  said  stock  while  in  the  cars  of  the 
company."    Therefore  the  agreement  means  to  say  that 
the  company  is  to  be  exempt  from  liability  for  injuries 
"  and  damage  to  the  stock  while  in  the  cars,  except  such 

injuries  and  damage  as  may  arise  from  collision  or  derail- 
ment ;  and  if  the  injuries  and  damage  for  which  they  are 
to  be  free  from  liability,  are  merely  accidental  injuries  and 
damage,  it  follows  that  the  exception  must  be  qualified 
in  the  same  way,  and  that  it  means  accidental  collision  and 
derailment  only.  By  their  agreement,  therefore,  as  I 
think,  the  company  expressly  leave  themselves  liable  for 
injury  or  loss  arising  from  either  of  these  two  kinds  of 
accident.  The  agreement  then  goes  on  as  part  of  the  same 
sentence  to  say,  "  and  the  company  shall  in  no  case  be 
responsible  for  an  amount  exceeding  $100  for  each  or  any 
horse    *    *  transported." 

If  I  am  right  in  thinking  that  the  excepted  cases  are 
cases  of  accidental  collision  and  derailment  only,  I  think 
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it  is  these  cases  and  these  only  which  are  referred  to  by  the  Judgment, 
words  "  in  no  case"  in  this  limitation  clause.    If  the  com-  xMaclen^an, 
pany  intended  to  provide  for  cases  of  negligence,  they  ^' 
would  not  have  left  it  in  doubt,  but  would  have  expressed 
their  meaning  in  clear  language,  as  stated  by  Moss,  C.  J., 
in  Fitzgerald  v.  Grand  Trunk  R.  W.  Co.,  4  A.  R.  at  p.  627. 

I  am,  therefore,  of  opinion  that  while,  if  the  present 
action  had  been  for  loss  arising  from  an  accidental  collision, 
the  defendants  would  have  been  liable,  but  only  for  $100, 
yet  the  collision  having  occurred  by  reason  of  the  negli- 
gence of  the  company's  servants,  the  case  is  not  within  the 
contract,  and  the  defendants  cannot  claim  the  benefit  of  it. 

I  agree,  however,  with  the  Chancellor  that  there  ought 
to  be  a  new  trial  for  excessive  damages. 

The  Court  being  equally  divided,  the 
appeal  was  dismissed  with  costs. 
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Sutherland  v.  Webster. 

Covenant  —  Indemnification  — Assignment  — Ascertainment  of  Liability — 
Chose  in  Action — Unliquidated  Damages — Action  Quia  Timet. 

Upon  a  covenant  by  an  incoming  partner  to  indemnify  and  save  harmless 
a  retiring  partner  against  the  liabilities,  contracts  and  agreements  of 
the  firm,  no  cause  of  action  accrues  to  the  covenantee  merely  because 
an  action  to  recover  unliquidated  damages  for  an  alleged  breach  of 
agreement  has  been  brought  against  the  firm. 

Mewhurn  v.  Mackelcan,  19  A.  R.  729  ;  and  Leith  v.  Freeland,  24  U.  C.  R. 
132,  distinguished. 

Such  a  covenant  is  not  assignable  by  the  covenantee  to  a  plaintiff  suing 
the  firm  so  as  to  enable  him  to  join  the  covenantor  as  a  defendant  in 
the  action  to  recover  against  him  the  damages  for  which  the  firm  may 
be  ultimately  held  responsible. 

Judgment  of  Galt,  C.  J.,  affirmed. 

Statement.       This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  Galt,  C.  J.,  allowing  a  demurrer. 

The  statement  of  claim  and  the  demurrer  thereto  were 
as  follows : — 

1.  The  plaintiffs  are  dealers  in  cooperage  stock  in  the 
town  of  Chatham,  and  the  defendants  Webster  &  Huston 
were,  at  the  time  of  the  making  of  the  contracts  hereinafter 
referred  to,  stave  manufacturers,  doing  business  at  the 
town  of  Dresden,  in  the  county  of  Kent,  and  the  defend- 
ant Edward  Huston  also  resides  at  the  town  of  Dresden, 
and  after  the  making  of  said  contracts,  became  a  partner 
in  the  firm  of  T.  A.  Huston  &  Company,  which  was  com- 
posed of  the  said  T.  A.  Huston,  who  formerly  was  a  part- 
ner with  I.  B.  Webster,  and  the  said  Edward  Huston,  the 
latter  bavins:  bought  out  the  interest  of  the  said  I.  B. 
Webster,  of  the  said  firm  of  Webster  &  Huston,  and  the  new 
firm  did  business  under  the  name  of  T.  A.  Huston  &  Co. 

2.  On  the  18th  day  of  January,  1892,  the  plaintiffs  and 
the  said  firm  of  Webster  &  Huston  entered  into  an  agree- 
ment in  writing  for  valuable  consideration,  by  which  the 
said  firm  of  Webster  &  Huston  agreed  to  sell  to  the  plain- 
tiffs, and  the  plaintiffs  agreed  to  purchase  from  the  said 
firm  of  Webster  &  Huston,  400,000  elm  staves,  known  in 
the  trade  as  No.  2's,  28  J  and  30  inches  in  length,  at  the  price 
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or  sum  of  $3.00  per  gross  thousand  ;  and  also  2,000,000  elm  Statement. 

staves  28J  and  30  inches  in  length,  and  known  in  the 

trade  as  No.  1  elm  staves,  at  the  price  or  sum  of  $5.50  per 

gross  thousand,  the  quantities  in  each  case  being  what  is 

known  in  the  trade  as  gross  thousands,  all  of  which  staves 

were  to  be  shipped  "  free  on  board"  the  cars  at  Dresden, 

Ontario,  for  the  said  price,  and  the  said  defendants  were 

to  commence  shipping  under  the  said  agreement  in  May, 

1892,  and  the  shipments  were  to  be  fully  completed  by  the 

31st  of  December,  1892. 

3.  Subsequently,  on  the  29th  day  of  February,  1892,  the 
plaintiffs  and  the  said  firm  of  Webster  &;  Huston,  entered 
into  another  agreement  in  writing  for  valuable  consider- 
ation, by  which  the  said  firm  of  Webster  &  Huston  agreed 
to  sell  to  the  plaintiffs,  and  the  plaintiffs  agreed  to  pur- 
chase from  the -said  Webster  &  Huston,  1,000,000  elm 
staves,  28  J  and  30  inches  in  length,  and  known  in  the  trade 
as  No.  1  elm  staves,  at  the  price  or  sum  of  $5.50  per  gross 
thousand,  the  quantities  in  each  case  being  what  is  known 
in  the  trade  as  gross  thousands,  all  of  which  staves  were 
to  be  shipped  "  free  on  board"  the  cars  at  Dresden,  Ontario, 
and  the  said  defendants  were  to  commence  shipping  under 
said  agreement  on  May  1st,  1892,  and  the  shipments  were 
to  be  fully  completed  by  the  first  day  of  March,  1893,  and 
to  these  two  agreements  for  more  particularity  at  the 
trial  of  this  action  the  plaintiffs  crave  leave  to  refer. 

4.  The  said  contracts  referred  to  in  the  two  preceding 
paragraphs,  each  contain  the  following  provisions : — "  That 
it  is  mutually  understood  and  agreed  that  the  stipulations 
aforesaid  are  to  apply  to  and  bind  the  heirs,  executors, 
administrators,  and  assigns  of  the  respective  parties  to 
these  presents,  and  also  that  the  staves  are  to  be  shipped 
when  in  good  condition,  or  if  held,  to  be  drawn  for  in 
thirty  days." 

5.  On  the  tenth  day  of  December,  1892,  Isaac  Benja- 
min Webster,  of  the  said  firm  of  Webster  &;  Huston,  with 
the  consent  of  his  partner,  T.  A.  Huston,  sold  and  con- 
veyed his  interest  in  the  said  firm  of  Webster  &  Huston 
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Statement,  to  the  defendant  Edward  Huston,  the  father  of  his  co- 
partner, subject  to  the  condition,  and  the  said  Edward 
Huston  covenanted  and  agreed,  that  he,  the  said  Edward 
Huston  should  at  all  times  indemnify  and  save  harmless 
the  said  Isaac  Webster  of  and  from  all  and  every  of  the 
liabilities,  contracts  and  agreements  of  the  firm  of  Web- 
ster &  Huston. 

6.  The  defendants,  Webster  &  Huston,  had  delivered  only 
a  portion  of  the  staves  sold  as  aforesaid  to  the  plaintiffs  at 
the  time  the  said  Webster  sold  out  to  the  said  Edward 
Huston,  and  the  business  of  the  late  firm  of  Webster  & 
Huston  was  continued  under  the  firm  name  and  style  of 
T.  A.  Huston  &  Co.,  who  took  over  the  assets  of  the  firm 
of  Webster  &  Huston,  and  assumed  their  liabilities. 

7.  The  firm  of  T.  A.  Huston  &  Co.,  composed  of  T.  A. 
Huston  and  Edward  Huston,  delivered  a  certain  quantity 
of  said  staves  to  the  plaintifis  in  pursuance  of  the  con- 
tracts hereinbefore  referred  to,  to  wit,  three  hundred  and 
six  thousand  staves,  but  the  plaintiffs,  although  they  fre- 
quently requested  it,  were  unable  to  obtain  delivery  from 
the  defendants  of  the  quantity  of  No.  1  elm  staves  pro- 
vided for  in  the  contracts  hereinbefore  referred  to  at  the 
time  specified  for  completing  delivery  of  said  staves,  and 
the  defendants  refused  to  deliver  any  further  or  other 
staves  to  or  to  fulfil  the  said  contracts  with  the  plaintiffs. 

8.  The  plaintifis  procured  from  I.  B.  Webster  on  the  81st 
day  of  August,  1893,  an  assignment  of  the  benefits  of  > 
Edward  Huston's  covenants,  express  or  implied,  by  which  | 
the  said  Huston  covenanted  to  indemnify  and  save  harm- 
less the  said  I.  B.  Webster  from  all  and  every  of  the  liabil- 
ities, contracts  and  engagements  of  the  firm  of  Webster  & 
Huston,  but  the  plaintiffs  expressly  reserved  their  rights 
against  the  said  I.  B.  Webster,  and  the  plaintiffs  notified 
the  said  Edward  Huston  of  said  assignment  immediately 
after  procuring  the  same.  jl 

9.  The  plaintiffs  were  entitled  to  have  delivered  to  them  ji 
according  to  said  contracts,    free  on  board"  the  cars  at 
Dresden,  3,000,000,  No.  1  staves,  and  all  things  have  been 
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and  were  done  by  the  plaintiffs  to  entitle  them  to  said  Statement* 
staves,  but  the  said  Webster  &  Huston  only  delivered 
1,326,050  of  No.  1  staves,  and  the  firm  of  T.  A.  Huston  & 
Co.,  delivered  306,000  No.  1,  elm  staves,  or  in  the  whole 
1,632,050  No.  1  elm  staves  were  delivered  to  the  plaintiffs 
under  said  contracts,  and  a  part  of  said  staves  were  accep- 
ted after  the  time  for  delivery  had  elapsed,  but  the  plain- 
tiffs had  waived  the  time  of  delivery  to  the  said  firm. 

10.  The  plaintiffs  have  suffered  damage  by  the  breaches 
of  said  contracts  for  sale  and  delivery  by  the  defendants 
Webster  &  Huston  and  Edward  Huston,  being  short  in 
their  delivery  1,367,950  gross  quantity  of  what  is  known 
-in  the  trade  as  No.  1  elm  staves,  of  the  dimensions  pro- 
vided for  in  the  said  contracts,  the  defendants  Webster  & 
Huston  and  T.  A.  Huston  and  Edward  Huston  having  de- 
livered 1,632,050  No.  1  elm  staves  only  ;  and  after  the  first 
day  of  March,  1893,  the  plaintiffs,  owing  to  the  defendants' 
failure  and  refusal  to  deliver  according  to  said  contracts 
hereinbefore  referred  to,  were  compelled  to  go  on  the  market 
and  buy  1,367,950  gross,  known  in  the  trade  as  No.  1  28^ 
and  30  inch  elm  staves,  to  fill  contracts  made  by  the  plain- 
tiffs, the  plaintiffs  thereby  suffering  a  loss  of  ninety-seven 
cents  per  thousand,  amounting  in  all  to  $1,326.91. 

11.  The  plaintiffs  claim  to  recover  from  the  defendants 
the  sum  of  Si, 3 26. 91  damages  as  aforesaid  and  costs  of 
action. 

The  defendant  Edward  Huston  demurs  to  the  whole  of 
the  plaintiffs'  claim,  and  says  that  the  same  is  bad  in  law 
-as  against  this  defendant,  on  the  grounds : — 

1.  That  the  statement  of  claim  does  not  shew  that  there 
is  any  privity  between  this  defendant  and  the  plaintiffs  or 
any  liability  on  the  part  of  this  defendant  to  the  plaintiffs. 

2.  That  this  defendant  is  not  liable  to  the  defendant 
Webster  (if  at  all)  until  after  a  claim  shall  have  been 
'established  by  judgment  or  otherwise  against  the  defend- 
•ant  Webster,  or  the  firm  of  Webster  &;  Huston ;  and  no 
light  of  action  existed  before  the  commencement  of  this 
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Siatemeat.  action  in  favour  of  Webster  against  this  defendant,  and 
the  plaintiffs  cannot  by  an  assignment  obtain  from  Web- 
ster a  right  of  action  which  Webster  did  not  have. 

3.  That  the  statement  of  claim  does  not  shew  any  new  or 
substituted  contract  by  this  defendant  with  the  plaintiffs. 

4.  That  the  claim  (if  any)  of  Webster  as  set  forth  in  the- 
statement  of  claim  is  not  a  debt  or  chose  in  action  assisfn- 
able  to  the  plaintiffs,  and  the  alleged  assignment  thereof 
has  no  effect  as  against  this  defendant. 

5.  That  even  if  such  a  claim  were  assignable  the  plain- 
tiffs cannot  in  their  own  name,  without  joining  Webster  as 
a  plaintiff,  sue  or  bring  an  action  against  this  defendant^, 
upon  or  by  reason  of  the  alleged  contract  entered  into 
between  this  defendant  and  Webster. 

6.  That  the  contract  alleged  and  set  forth  by  the  plain- 
tiffs is  not  such  a  contractus  would  enable  the  defendants 
Webster  and  Huston  to  bind  this  defendant  as  an  assignee 
of  the  defendants  Webster  and  Huston,  and  in  any  event 
this  defendant  is  not  shewn  to  be  an  assignee  of  defend- 
ants Webster  and  Huston. 

7.  That  it  is  not  alleged  and  shewn  that  the  plaintiffs 
had  any  contract  or  agreement  with  the  firm  of  T.  A.  Hus- 
ton &  Co.,  which  is  the  only  firm  of  which  this  defendant 
is  a  member. 

8.  That  the  plaintiffs  do  not  make  any  claim  against 
this  defendant  under  the  assignment  from  I.  B.  Webster  to 
the  plaintiffs. 

And  for  other  grounds  sufficient  in  law  to  sustain  this 
demurrer. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  Burton, 
OSLER,  and  Maclennan,  JJ.  A.,on  the  26th  of  April,  1894.. 

Moss,  Q.  C,  for  the  appellants.    The  assignment  from 
Webster  is  good  and  gives  a  right  of  action  against  Huston  : 
Werderman  v.  Societe  Generate  d' Electricite,  19  Ch.  D.  246 
Young  v.  Robertson,  2  0.  K  424     Webster  is  entitled  to  be 
indemnified  by  Huston  and  need  not  wait  till  judgment  is 
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recovered  against  him:  Mewburn  v.  Machelcan,  19  A.  R.  Argument. 
729.  The  words  here  are  the  same  as  those  in  question 
in  that  case.  It  is  only  by  compelling  Huston  to  come  in 
•and  pay  that  Webster  can  be  saved  harmless.  See  also 
Boyd  V.  Robinson,  20  0.  R.  404 ;  Joice  v.  Duffy,  5  U.  C.  L.  J. 
141 ;  Leith  v.  Freeland,  24  U.  C.  R.  132.  Hughes-Hallett 
V.  Indian  Mammoth  Gold  Mines  Co.,  22  Ch.  D.  561,  is  dis- 
tinguishable, because  there  the  plaintiff  had  not  in  fact  been 
called  on  to  pay.  Con.  Rule  301  allows  the  joinder  of  all  de- 
fendants against  whom  any  relief  is  possible :  Ghaput  v. 
Eohert,  14  A.  R.  354,  at  p.  361.  See  also  Rule  324.  A 
covenant  of  this  kind  is  assignable,  arising  as  it  does  out 
of  contract :  Irving  v.  Boyd,  15  Gr.  157 ;  British  Ganadian 
Loan  Go.  v.  Tear,  23  0.  R.  664 ;  Laidlaw  v.  O'Gonnor,  23 
O.  R.  696 ;  and  particularly  the  cases  there  cited.  See 
also,  Bouvier,  "  Chose  in  action." 

W.  M.  Douglas,  for  the  respondents.  The  action  is 
really  framed  as  upon  a  novation  and  not  as  upon  an  as- 
signment, and  the  appellants  are  arguing  outside  their 
statement  of  claim.  But  if  entitled  to  discuss  the  question 
at  all,  the  right  to  relief  is  not  shewn.  The  action  is  pre- 
mature. The  authorities  go  far  enough  to  shew  that  pay- 
ment is  not  a  condition  precedent,  but  there  must  be  some 
ascertainment  of  the  damages  before  the  right  of  indemnity 
^can  be  enforced  or  assigned,  while  the  appellants'  conten- 
ction  is  that  action  can  be  brought  at  once  upon  breach  • 
This  is  not  so.  The  covenantee  must  either  pay,  or  at 
deast  be  bound  to  pay,  and  cannot  get  a  mere  precautionary 
judgment :  Smith  v.  Teer,  21  U.  C.  R.  412,  at  p.  416.  Here 
there  is  no  indemnity  against  payment  of  an  ascertained 
amount.  Hughes-Ballet  v.  Indian  Mammoth  Gold  Mines 
Go.,  22  Oh.  D.  561,  is  not  distinguishable.  The  plaintiff  in 
vthat  case  had  been  called  on  to  pay  by  being  placed  on 
the  list  of  contributories.  See  also  Eddowes  v.  Argentine 
Loan  Go.,  62  L.  T.  N.  S.  602,  63  L.  T.  N.  S.  364  ;  Antrohm 
v.  Davidson,  3  Mer.  at  p.  579.  If  this  right  is  assignable 
•at  all  it  must  be  assignable  to  any  one,  and  this  shews  how 
strained  the  contention  is. 

Moss,  Q.  C,  in  reply. 
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Judgment.  May  8th,  1894.    Hagarty,  C.  J.  0.  :— 
Hagarty, 

C.J.O.  jyjj.  Moss,  in  a  very  able  argument,  urged  to  us  that^ 
under  the  Judicature  Act  and  the  Rules  the  Court  could 
work  out  the  rights  and  equities  of  the  parties  on  this  decla- . 
ration,  and  that  the  defendant  should  not  have  demurred  but 
should  have  pleaded  any  defence  he  has  in  ordinary  course. 
His  argument  amounts  to  this,  that  as  the  defendant  Ed- 
ward Huston  had  covenanted  to  indemnify  Webster,  and  as 
the  plaintiffs  were  the  assignees  of  his  rights  against  him,  the 
Court  could  and  should  so  adjust  the  equities  that  what- 
ever damages  the  plaintiffs  could  recover  against  their 
original  contractors  could  be  assessed  against  the  defendant 
Edward  Huston  on  his  covenant  to  indemnify  instead  of 
having  resort  to  the  old-fashioned  and  clumsy  course  of 
limiting  the  plaintiffs'  recovery  to  their  privies  in  con- 
tract, leaving  Webster  to  pursue  his  remedy  for  indemnity. 
Such  a  proceeding  would  at  least  have  the  merit  of  intelli-- 
gibility. 

But  I  think  it  a  sufficient  answer  to  this  that  here  no 
such  remedy  is  asked  or  sought  for ;  the  claim  is  based  on 
the  defendant  Edward  Huston  being  liable  on  these  con- 
tracts whether  directly  or  by  novation  or  any  other  means. 

To  agree  to  indemnify  a  person  from  a  contract  into 
which  he  has  entered  seems  to  me  a  very  different  thing 
from  placing  the  indemnifying  party  in  the  position  of  a 
party  to  such  contract. 

There  is  no  averment  here  of  the  nature  or  extent  of 
any  claim  possessed  by  Webster  in  respect  of  his  alleged 
liability  on  these  contracts,  whether  to  the  extent  of  nomi- 
nal damages  or  to  the  full  extent  of  the  damages  here 
claimed  by  the  plaintiff. 

These  damages  are  claimed  against  all  three  defendants, 
Webster,  T.  A.  Huston,  and  Edward  Huston.  If  there  be 
a  joint  recovery  against  all  three,  or  against  Webster  alone, 
we  can  understand  the  remedy  of  the  latter  against  Edward 
Huston  for  indemnity.  His  assignment  of  the  covenant 
to  the  plaintiffs,  who  reserved  their  rights  against  him,, 
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cannot,  in  my  opinion,  be  a  bar  to  their  asserting  these 
reserved  rights. 

I  think  the  demurrer  is  right,  and  the  appeal  should  be 
dismissed. 

Under  the  present  practice  we  are  not  very  exacting  in 
the  matter  of  pleading.  But  I  am  strongly  opposed  to  such 
a  total  departure  from  all  our  ideas  of  plain  and  intelligible 
,  statement,  as  to  allow  the  latitude  claimed  by  the  plaintiffs 
in  setting  forth  the  nature  of  their  case. 

OSLER,  J.  A. : — 

The  plain tiiFs  sue  Webster  and  T.  A.  Huston,  the  part- 
nership firm  with  whom  they  made  the  contract  for  the 
breach  of  which  this  action  is  brought,  and  with  them  they 
also  sue  one  Edward  Huston  who  had  bought  out  Web- 
ster's interest  in  the  partnership,  and  to  whom  he  had 
given  a  covenant  that  he  would  at  all  times  save  harmless 
and  indemnify  him  of  and  from  all  and  every  of  the 
liabilities,  contracts,  and  agreements  of  the  firm  of  Webster 
and  Huston.  The  plaintifi's  allege  that  before  action  they 
procured  from  Webster  an  assignment  of  this  covenant, 
and  it  may  be  assumed  in  favour  of  the  pleading,  though 
it  is  not  so  alleged,  that  as  to  Edward  Huston  the  plaintifi's 
sue  in  their  character  of  assignees.  The  case  does  not  turn 
upon  a  misjoinder  of  defendants.  That  is  not  a  ground  of 
demurrer  but  of  a  motion  to  strike  out  the  name  of  the 
person  improperly  joined.  The  question  is  simply  whether 
the  plaintiffs  shew  a  cause  of  action  against  Edward  Hus- 
ton. If  Webster  was  in  a  position  when  he  made  the 
assignment  to  have  maintained  an  action  against  him  on 
the  covenant,  then  he  is  properly  joined  as  a  party  defen- 
dant now,  nor  would  I  scrutinize  too  closely  the  raggedness 
of  the  plaintiffs'  presentation  of  the  case  against  him. 

But  what  possible  cause  of  action  had  Webster  at  that 
time,  or  the  plaintiff's  as  his  assignee  when  they  brought 
their  action  ? 

The  case  has  no  likeness  to  Leith  v.  Freehand,  24  U.  C. 
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Judgment.  ^  1^2,  which  has  been  cited.  That  was  the  case  of  a  bond 
OsLEK,  conditioned  that  a  third  person  would  pay  certain  sums 
J-^-  by  days  named,  which  were  past  when  the  action  was 
brought,  in  discharge  and  ease  of  the  plaintiff  who  was 
liable  therefor.  The  moment  those  periods  elapsed  without 
payments  being  made  the  plaintiff's  cause  of  action  was 
complete.  In  Mewburn  v.  Mackelcan,  19  A.  R.  729,  we 
recently  held  that  on  a  bond  to  indemnify  and  save  harm- 
less the  obligee  from  payment  of  all  liability  of  every 
nature  and  kind  whatever  arising  out  of  a  former  part- 
nership, a  cause  of  action  arose  against  the  sureties  in 
favour  of  the  obligee  as  soon  as  judgment  was  recovered 
against  him,  and  before  its  payment.  The  recovery  of  the 
judgment  and  the  certainty  and  finality  of  the  charge 
thereby  imposed  upon  the  obligee — his  fixed  and  final 
liability  to  pay  the  sum  recovered,  and  to  have  an  execu- 
tion therefor  enforced  against  his  property — were  held  to 
be  a  sufficient  damnification.  But  in  this  case  Webster 
has  not  been  damnified.  There  is  as  yet  no  breach  of 
Edward  Huston's  covenant.  He  has  not  undertaken  that 
no  one  shall  sue  Webster,  but  only  to  indemnify  him 
against  the  liabilities,  contracts,  and  obligations  of  the 
firm.  The  plaintiffs  may  not  succeed  in  proving  the  cause 
of  action  alleged,  and  if  they  fail  and  Webster  recovers  his 
costs,  he  could  not,  nor  could  the  plaintiffs,  as  his  assignee, 
say  that  the  covenant  had  been  broken.  The  case  has  no 
likeness  either  to  that  class  of  cases  in  which  the  liability 
to  be  indemnified  against  has  been  already  ascertained,  as 
in  the  case  of  a  money  debt,  where  the  surety  has  been 
held  entitled  before  he  has  paid  anything  to  maintain  a 
bill  to  compel  payment  of  the  debt  and  indemnity ;  such 
for  example  as  Wooldridge  v.  Norris,  L.  R.  6  Eq.  410  ;  Lacey 
V.  Hill,  L.  R.  18  Eq.  182.  See  also  Story's  Equity  Juris- 
prudence, 2nd  English  ed.,  sees.  727,  730,  849,  850.  Joice  v. 
Duffy,  5  U.  C.  L.  J.  141,  was  a  similar  case,  being  a  bill 
filed  by  the  mortgagor  against  the  purchaser  of  the  equity 
of  redemption  to  compel  him  to  pay  off  the  mortgage. 
(This  case,  which  is  one  of  some  interest  as  an  early  enun- 
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ciation  in  the  Courts  of  this  country  of  the  principle  that  Judgment, 
the  mortgagor  becomes,  under  such  circumstances,  surety  Osler, 
to  the  mortgagee  for  payment  of  the  debt,  is  not  elsewhere  "^'^^ 
reported  or  noted.)    Here  the  plaintiff's  claim  is  for  unli- 
quidated damages,  the  liability  for,  and  amount  of,  which 
have  yet  to  be  established  ;  and  I  have  seen  no  case  in 
"which  it  has  been  held  that  an  action  will  lie  quia  timet 
^nder  such  circumstances  at  the  suit  of  the  person  to  be 
indemnified. 

I  refer  ako  to  the  case  of  Wolmershausen  v.  Gullick, 
[1893]  2  Ch.  514,  and  cases  cited  there ;  and  the  cases 
referred  to  by  Mr.  Douglas  of  Hughes- Hallett  v.  Indian 
Mammoth  Gold  Mines  Co.,  22  Ch.  D.  561 ;  Eddowes  v. 
Argentine  Loan  Co.,  63  L  T.  N.  S.  364. 

Webster  might,  no  doubt,  have  brought  in  the  defendant 
Edward  Huston,  and  he  may  still  be  brought  in  under  the 
third  party  rules,  so  as  to  be  bound  by  the  amount  which 
may  be  recovered  against  the  defendants,  but  that  is  the 
only  character  in  which  he  can  appear  in  the  action.  I 
Oiave  considerable  doubt  whether  a  covenant  of  this  kind 
is  an  assignable  chose  in  action  under  the  Act,  at  all  events 
before  the  person  to  be  indemnified  has  paid  the  claim, 
If  an  action  would  lie  at  all  at  the  instance  of  the  coven- 
antee— and  I  have  explained  why  I  think  it  would  not  at 
this  stage — the  very  utmost  relief  that  could  be  given 
would  be  a  declaration  of  his  right  to  be  indemnified  against 
any  judgment  which  might  be  recovered  against  him. 
That  seems  a  matter  so  purely  personal  to  himself  that  I 
cannot  understand  how  any  one  else  can  maintain  action 
for  it.  But  it  is  unnecessary  to  enter  further  into  that 
question  at  present. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 

Maclennan,  J.  A. : — 

Mr.  Moss,  for  the  appellants,  contended  very  strenuously 
■that  the  covenant  of  indemnity  given  by  Edward  Huston 
"was  assignable,  being  a  chose  in  action  arising  out  of  con- 
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Judgment,  tract,  and  that  being  assigned  to  the  plaintiffs  they  could  sue 
Maclennan,  upon  it  for  their  own  benefit,  and  that  they  could  sue  the 
old  firm  and  Edward  Huston  in  the  same  action.  He  con- 
tended also  that  the  demurrer  was  in  effect  a  demurrer  for 
misjoinder  of  parties,  and  relied  upon  rules  301  and  324. 

To  deal  first  with  the  question  of  parties : — I  do  not  think 
the  rules  referred  to  have  anything  to  do  with  the  case. 
Rule  301  says  that  all  persons  may  be  joined  as  defendants 
against  whom  the  right  to  any  relief  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative.  But  that 
does  not  dispense  with  the  statement  of  facts  sufficient  to 
shew  that  all  such  persons  are  properly  brought  before  the 
Court,  and  unless  there  is  made  such  a  statement  of  facts 
any  defendant  in  respect  of  whom  it  is  defective  may  de- 
mur. Neither  does  Rule  324  help  the  plaintiff.  That  rule 
merely  prevents  an  action  being  defeated  for  misjoinder, 
and  in  no  way  prevents  a  party  from  demurring  to  a 
statement  of  claim  which  makes  no  case  against  him. 

The  really  important  question,  however,  is  whether  as 
matters  stood  when  the  action  was  commenced  the  plaintiffs 
could  sue  Edward  Huston.  Mr.  Moss  relied  on  Werderman 
V.  Society  Generate  d' Elect ricite,  19  Ch.  D.  246,  but  that 
case  is  clearly  distinguishable.  The  plaintiff  was  the  owner 
of  a  patent,  and  he  assigned  it  with  a  stipulation  that  the 
assignees  or  their  assigns  should  account  annually  to  the 
plaintiff  for  a  share  of  all  profits  arising  from  royalties^ 
sale  or  otherwise.  The  assignees  assigned  to  the  defendant 
company  with  notice  of  the  stipulation,  and  it  was  held 
they  were  bound  by  it,  and  bound  to  account  to  the  plain- 
tiff' for  the  profits  and  to  pay  him  the  stipulated  share ; 
that  they  could  not  become  assignees  of  the  patent  with- 
out performing  the  stipulation  of  which  they  had  notice 
and  to  which  it  was  subject  in  the  hands  of  their  assignor. 

Mr.  Moss  also  relied  on  the  cases  of  Irving  v.  Boyd,  15 
Gr.  157,  and  British  Canadian  Loan  Co.  v.  Tear,  23  0.  R. 
664,  in  which  it  was  held  that  the  right  of  a  mortgagor 
who  has  sold  his  equity  of  redemption  subject  to  the  mort- 
gage to  compel  the  purchaser  to  pay  off  the  mortgage  debt 
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was  assignable  to  the  mortgagee  so  as  to  enable  the  latter  Judgment, 
to  enforce  it  for  his  own  benefit.  I  do  not,  however,  see  Maclennan» 
that  the  present  is  necessarily  an  analogous  case.  In  the 
mortgage  cases  at  the  very  time  of  the  assignment  there 
was  an  obligation  to  pay  an  ascertained  sum  of  money, 
and  the  moment  it  was  due  that  moment  the  purchaser 
was  liable  to  be  sued.  Here,  however,  the  liability  of  the 
defendant  depends  on  the  terms  of  his  covenant.  Mr. 
Douglas'  argument  was  that  when  this  action  was  brought 
no  cause  of  action  had  accrued  having  regard  to  the  terms 
of  the  covenant ;  that  even  if  Webster,  the  covenantee, 
had  brought  the  action  it  was  premature.  It  therefore  be- 
comes necessary  to  see  and  consider  what  the  terms  of  the 
covenant  are.  The  words  used  in  the  statement  of  claim, 
which  of  course  is  what  must  govern  in  the  case  of  a  demur- 
rer, are :  "  At  all  times  to  indemnify  and  save  harmless  the 
said  Isaac  Webster  of  and  from  all  and  every  of  the  liabili- 
ties, contracts,  and  agreements  of  the  firm  of  Webster  & 
Huston."  I  may  remark  that  this  covenant  is  exactly  the 
agreement  which  would  be  implied  between  the  retiring 
partner  and  the  new  firm  without  any  covenant  at  all ;  the 
allegation  being  that  the  latter  took  over  all  the  assets  of  the 
firm  of  Webster  &  Huston,  and  assumed  their  liabilities. 
Now,  if  Webster  had  brought  the  action  could  he  allege  a 
breach  of  the  covenant  ?  He  had  not  been  troubled  in  any 
way  by  the  plaintiffs ;  he  had  suffered  no  damage  by  reason 
of  it.  If  he  had  been  sued  upon  it  by  the  plaintiffs,  and 
if  judgment  had  been  recovered  against  him,  and  if  either 
his  former  partner  or  Edward  Huston  had  not  satisfied 
the  judgment  he  could  complain.  In  Mewburn  v.  Mac- 
kelcan,  19  A.  R.  729,  and  in  Boyd  v.  Robinson,  20  0.  R. 
404,  judgment  had  been  recovered  against  the  covenantee 
and  remained  unsatisfied.  But  here  not  even  an  action 
had  been  commenced,  nor  demand  made.  I  do  not  say  that 
Webster  might  not  have  paid  before  action  upon  being 
threatened  with  one,  and  then  have  sued  on  his  covenant, 
but  until  he  suffered  some  harm  by  reason  of  the  contract 
or  agreement  with  the  plaintiffs  I  think  he  could  commence 
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udgment  no  action.  I  incline  to  think,  too,  that  until  a  cause  of 
Maclennan,  action  accrued  his  covenant  was  in  its  nature  incapable  of 
assignment.  It  is  not  at  all  like  a  debt.  It  is  entirely  per- 
sonal to  the  covenantee.  It  is  to  indemnify  him  and  to  save 
him  harmless.  It  is  clearly  not  assignable  to  any  one  but 
the  plaintiffs,  under  any  circumstances,  and  is  only  assign- 
able to  them  if  and  whenever  a  sum  of  money  has  become 
payable  by  Edward  Huston  by  virtue  of  his  covenant. 
Until  that  has  happened  there  is  nothing  in  existence 
which  in  its  nature  is  assignable  :  Prosser  v.  Edmonds,  1 
Y.  &;  C.  Exch.  481.  I  think  this  case  is  governed  by  the  two 
cases  cited  by  Mr.  Douglas :  Hughes- Hallett  v.  Indian 
Mammoth  Gold  Mines  Co.,  22  Ch.  D.  561,  and  Eddowes  v. 
Argentine  Loan  Co.,  63  L.  T.  N.  S.  364,  the  latter  a  case  in 
the  Court  of  Appeal.  In  the  first  case  Fry,  J.,  after  a  very 
full  argument,  refused  relief  to  a  trustee  who  sought  for  a 
judgment  of  indemnity  against  his  cestui  que  trust  before 
any  demand  made  upon  him.  The  plaintiff  held  shares  in 
the  defendant  company  as  trustee  for  one  Cookesley, 
another  of  the  defendants,  on  which  £3,000  was  unpaid. 
The  company  was  ordered  to  be  wound  up  and  the  plain- 
tiff was  placed  on  the  list  of  contributories.  No  further 
call,  however,  had  been  made,  and  the  action  was  dis- 
missed. Fry,  J.,  said  :  "  It  appears  to  me  that  this  is  the 
simple  case  of  a  person  who  has  taken  property  in  his 
own  name  on  behalf  of  another,  and  who  is  entitled  to 
an  indemnity  from  that  other  person  against  liability  in 
respect  of  that  property,  suing  for  an  indemnity  before 
the  contingency  which  creates  the  damage  has  arisen.  *  * 
It  appears  to  me  that  it  would  lead  to  most  injurious  con- 
sequences if  I  were  to  allow  a  person  in  the  position  of 
the  plaintiff  to  seek  for  an  indemnity  before  he  is  injured." 

In  Eddowes  v.  Argentine  Loan  Co.,  63  L.  T.  N.  S.  364,  the 
defendants  had  agreed  to  indemnify  the  firm  of  which  the 
plaintiff  was  the  surviving  partner  against  all  actions,  claims, 
and  demands  whatsoever,  which  a  certain  railway  company 
or  any  other  person  than  the  defendant  company  might  make 
against  the  plaintiff's  firm  in  respect  of  certain  construction 
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contracts.  The  defendants  had  also  agreed  to  indemnify  Judgment, 
the  plaintiff's  firm  against  all  claims  of  Brown  and  Win-  Maclennan, 
grove.  The  plaintiff  lived  in  the  Argentine  Republic,  and 
Brown  and  Wingrove  sued  her  in  England,  and  obtained 
judgment.  She  then  sued  the  defendants  in  England  on 
their  covenant  of  indemnity,  but  her  action  failed,  the 
Court  of  Appeal  holding  that  she  could  not  sue  until  she 
was  damnified ;  and  that  as  she  had  paid  nothing  and  had 
no  property  in  England,  she  could  maintain  no  action. 
Cotton,  L.  J.,  said  :  "  Her  right  of  action  depends  upon 
whether  there  has  been  any  breach  of  the  contract  by  the 
defendants.  No  such  breach  is  proved  ;  and  in  my  opin- 
ion, therefore,  the  foundation  of  her  action  fails."  And 
Bo  wen,  L.  J.,  said  :  "  I  think  no  substantial  damage  has 
been  done  to  the  plaintiff  by  the  judgment,  and  there  is  no 
imminent  danger  to  her.  If  that  is  so,  this  action  is  fruit- 
less and  useless." 

So  here  the  covenant  is  to  indemnify  against  the  contract 
or  agreement  with  the  plaintiffs.  I  think  that  means 
against  damage  or  loss  by  reason  of  the  contract  or  agree- 
ment ;  and  there  having  been  no  such  damage  or  loss  to  the 
covenantee  when  the  action  was  brought,  the  action  neces- 
sarily fails. 

I  think  the  judgment  on  the  demurrer  was  right,  and 
that  the  appeal  should  be  dismissed. 

Burton,  J.  A. : — 

I  entirely  agree  in  the  judgment  of  my  brother  Maclen- 
nan. 

Appeal  dismissed  with  costs. 
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Segsworth  et  al.  V.  Anderson  et  al. 

Assignments  and  Preferences — Sale  of  Insolvent's  Estate — Secret  Profit  by 
Creditor — Inspector —  Trusts. 

The  assets  of  an  insolvent  estate  were  sold  by  the  assignee  at  a  price  that 
was  not  complained  of,  to  the  insolvent's  wife,  with  the  approval  of  the 
sole  inspector  of  the  estate,  the  inspector  and  another  creditor  becoming 
responsible  for  the  payment  of  the  purchase  money,  and  pursuant  to  a 
pre-existing  undisclosed  agreement  taking  from  the  purchaser  a  chattel 
mortgage  upon  these  assets  as  security  not  only  for  the  amount  of  the 
purchase  money  but  also  for  the  full  amount  of  their  claims  against  the 
debtor  : — 

Held,  per  Hagarty,  C.  J.  0.  That  the  transaction  was,  legally  speaking, 
an  improper  one,  but  that,  there  being  no  evidence  that  any  loss  had 
been  caused  to  the  estate  or  any  advantage  obtained  by  the  defendants, 
no  reference  should  be  directed. 

Per  Burton,  and  Maclennan,  J  J.  A.  That  the  inspector  and  the  cre- 
ditor could  not  be  ordered  to  account  for  the  profit,  if  any,  made  by 
them,  that  profit  not  having  been  made  at  the  expense  of  the  estate  or 
by  virtue  of  the  ofiice  of  trust  filled  by  the  inspector. 

Per  OsLER,  J.  A.  That  it  was  not  shewn  that  the  best  price  had  been  ob- 
tained ;  that  any  profit  must  be  accounted  for,  and  that  a  reference  to 
ascertain  the  amount  thereof  should  be  directed. 

In  the  result  the  judgment  of  the  Queen's  Bench  Division,  23  0.  R.  573, 
was  reversed. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Queen's  Bench  Division,  reported  23  O.  R. 
573. 

The  plaintiffs,  John  Segsworth  &;  Co  ,  were  creditors  of 
one  Theodore  Jorgenson,  who,  on  the  1st  of  December, 
1891,  made  a  general  assignment  for  the  benefit  of  his 
creditors,  under  E.  S.  0.  ch.  124,  to  the  plaintitF  Barber. 
The  defendants  were  also  creditors  of  Jorgenson  and  the 
defendant  Lee  was  sole  inspector  of  his  estate.  The  assig- 
nee, with  the  approbation  and  at  the  instance  of  the  de- 
fendant Lee,  sold  the  assets  of  the  estate  at  a  rate  on  the 
dollar  to  the  insolvent's  wife,  Anderson  and  Lee  guaran- 
teeing payment  of  the  purchase  money,  and  taking  from 
Mrs.  Jorgenson,  pursuant  to  a  pre-existing  undisclosed 
agreement,  a  chattel  mortgage  on  these  assets  to  secure 
them  not  only  against  the  liability  thus  incurred  by  them, 
but  also  in  the  payment  of  the  full  amount  of  their  claims 
asrainst  the  insolvent.    This  sale  was  not  in  itself  com- 
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plained  of,  but  the  plaintiffs  contended  that  the  defendants  Statement, 
were  liable  to  account  for  the  profit  and  advantage  derived 
by  them  from  this  agreement,  and  Meredith,  J.,  before 
whom  the  action  was  tried,  so  held,  directing  a  reference 
to  ascertain  the  amount. 

The  Queen's  Bench  Division,  on  the  defendants'  appeal, 
varied  this  judgment  by  ordering  them  to  pay  to  the 
assignee  the  difference  between  their  claims  and  the  divi- 
dends received  by  them  from  the  estate,  holding  that  this 
was  the  measure  of  profit  for  which  they  were  account- 
able. 

The  defendants  then  appealed  to  this  Court  and  the 
appeal  was  argued  before  Hagarty,  C.  J.  0.,  Burton, 
Osler,  and  Maclennan,  JJ.A.,  on  the  22nd  of  March, 
1894. 

S.  H.  Blake,  Q.  C,  and  E.  F.  Gwnther,  for  the  appellants. 
The  trial  J udge  and  the  Divisional  Court  have  dealt  with 
this  case  on  an  entirely  erroneous  assumption.  They  have 
treated  it  as  if  a  composition  agreement  had  been  entered 
into,  and  as  if  the  defendants  had  bargained  for  a  secret 
benefit  before  assenting  to  it.  That  is  the  case  of  Wood 
V.  Barker,  L.  R.  1  Eq.  139,  and  the  principles  of  law  in- 
voked in  the  Courts  below  we  do  not  quarrel  with.  But 
this  case  is  quite  outside  them.  Here  the  insolvent  and 
his  estate  are  in  no  way  aff'ected,  certainly  not  prejudicially. 
The  creditors  have  received  the  full  value  of  the  assets 
and  cannot  complain  of  the  entirely  collateral  transaction 
between  Mrs.  Jorgenson  and  the  appellants.  The  judg- 
ment of  the  Divisional  Court  is  clearty  wrong,  for  the 
claims  have  not  been  paid,  and  there  is  no  evidence  that 
the  assets  are  of  sufficient  value  to  cover  even  the  pur- 
chase money  advanced  by  the  appellants. 

James  Parkes,  and  L.  F.  Reyd,  for  the  respondents.  It 
is  clear  from  the  evidence  that  the  sale  to  Mrs.  Jorgenson 
was  not  approved  of  by  the  defendant  Lee  in  good  faith, 
but  was  carried  through  by  his  influence  in  order  that  he 
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Argument,  and  Anderson  might  get  the  benefit  of  the  pre-arranged 
security.  This  arrangement  should  have  been  made  pub- 
lic, and  the  creditors  should  have  been  given  an  oppor- 
tunity of  considering  it  The  principle  upon  which  a 
creditor  obtaining  a  secret  advantage  is  made  to  account 
therefor  clearly  applies.  Moreover,  the  defendant  Lee  was 
a  trustee  for  the  creditors  generally,  and  cannot  retain  a 
profit  made  by  virtue  of  his  oflSce:  Morrison  v.  Watts,  19 
A.  R  622 ;  Thompson  v.  Clarhson,  21  0.  R  421 ;  Eden  v. 
Ridsdales  Railway  Lamp  Co.,  23  Q.  B.  D.  368. 
S.  H.  Blake,  Q.  C,  in  reply. 

April  16th,  1894.    Hagarty,  C.  J.  0.  :— 

If  the  creditors  or  the  assignee  had  sought  to  set  aside 
the  sale  of  the  estate  to  the  wife  of  the  insolvent,  shewing 
a  state  of  facts  on  which  it  would  be  possible  to  undo  the 
arrangement,  notwithstanding  its  having  been  so  fully 
acted  upon  in  paying  the  dividends,  I  do  not  see  how  a 
Court  could  refuse  to  set  aside  the  arrangement  entered 
into. 

The  actors  in  the  matter  have  been  acquitted  by  the 
trial  Judge  of  any  intentional  moral  wrong,  and  I  do  not 
question  such  a  finding. 

But  I  am  of  opinion  that  the  action  of  the  inspector, 
occupying  a  fiduciary  position  towards  the  creditors, 
in  not  communicating  to  them  the  very  peculiar  dealing 
by  him  with  the  insolvent  and  his  wife,  was  legally  inde- 
fensible. 

The  acceptance  of  the  wife's  tender,  and  the  arrange- 
ments which  led  up  thereto,  and  the  position  assumed 
by  the  inspector  as  to  his  own  claim,  were  matters  which 
ought  not  to  have  been  done  behind  the  creditors'  back. 

The  wife's  tender  was  arranged  to  be  made  under  the 
agreement  as  to  her  securing  so  far  as  she  could  the  whole 
debt  of  Mr.  Lee.  This,  I  think,  is  clearly  deducible  from 
the  evidence. 

But  all  this  would  go  towards  the  setting  aside  the 
whole  settlement  of  the  estate,  which  is  not  asked  by  the 
plaintiffs. 


XXI.] 


SEGSWORTH  V.  ANDERSON. 


245 


Then  we  have  only  to  see  if  any  loss  has  been  caused  Judgment, 
to  the  estate,  or  whether  the  inspector  or  Anderson  have  hagarty,. 
by  the  arrangement  succeeded  in  obtaining  for  themselves  CJ.O. 
some  moneys  or  property  which  should  have  gone  to  the 
creditors  ratably.    If  this  had  been  shewn,  I  think  the 
relief  sought  should  be  granted. 

A  re-examination  of  the  whole  evidence  convinces  me  | 
that  there  is  no  reason  for  finding  that  any  loss  whatever  ] 
is  shewn,  or  that  any  property  applicable  to  creditors' 
claims  could  be  gotten  at  by  the  reference  directed  by  the  | 
trial  Judge. 

I  cannot  adopt  any  view  of  the  facts  to  lead  to  any  such 
belief. 

No  evidence  is  offered  by  the  plaintiffs  to  suggest  the 
existence  of  assets  withdrawn  from  the  creditors. 

I  am  unable  to  accept  the  view  of  the  Divisional  Court 
that,  instead  of  the  reference  directed  by  the  trial  Judge,, 
the  defendants  should  pay  to  the  assignee,  for  ratable 
distribution,  the  amount  of  the  difference  between  their 
claims  against  the  insolvent  and  the  amount  they  would 
have  received  by  way  of  dividend  in  common  with  the 
other  creditors,  being  the  sum  of  $1,496. 

This  direction  seems  to  me,  with  much  respect,  to  be 
unwarranted  by  the  evidence. 

I  agree  with  the  legal  principles  laid  down  by  the 
learned  trial  Judge,  and  if  I  could  see  any  reasonable 
probability  of  any  benefit  whatever  to  the  estate  from 
the  reference  he  directs,  I  would  follow  his  judgment. 
As  it  is,  I  think  we  should  not  direct  it,  as  probably  only 
involving  useless  expense. 

Had  the  plaintiffs  adduced  any  proof  of  the  allegation 
in  their  claim  that  profit  or  advantage  had  been  obtained 
by  the  defendants  available  for  ratable  distribution 
amongst  the  creditors,  our  judgment  should  be  different. 

To  mark  our  sense  of  the  irregular  character  of  the 
dealings  with  the  estate,  I  think  that  we  should  allow  the 
appeal  with  costs,  and  dismiss  the  action  without  costs. 

32 — VOL.  XXI.  A.  R. 
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Judgment.  BURTON,  J.  A.  :— 

Burton, 

J-^'  I  agree  to  the  fullest  extent  in  the  judgment  prepared 
by  my  brother  Maclennan. 

I  think  that  the  estate  was  sold  for  its  full  value,  and  I 
agree  with  the  finding  of  the  learned  trial  Judge  that  all 
suspicions  of  intentional  wrong-doing  on  the  part  of  the  de- 
fendants were  entirely  removed,  and  that  they  did  not 
intend  to  violate  any  principle  of  law,  and  although  the 
character  which  the  defendant  Lee  filled  previously  to  the 
acceptance  of  the  tender  made  the  transaction  somewhat 
suspicious,  an  examination  of  the  evidence  has  satisfied  me 
that  no  principle  of  law  has  been  violated  ;  and  in  cases  of 
this  nature,  a  pretty  long  experience  has  satisfied  me  that 
a  mere  case  of  suspicion  ought  not  to  lead  us  to  ascribe 
anything  wrong  to  the  parties  whose  conduct  is  impugned. 
Fraud,  or  anything  which  would  in  law  be  regarded  as 
fraud,  ought  to  be  proved,  not  surmised.  It  was  impru- 
dent in  the  defendant  Lee  to  consent  to  join  Anderson 
in  the  endorsement,  but  that  was  an  innocent  act  in  itself, 
and  if  he  had  refused,  it  strikes  me  that  a  considerable 
loss  would  have  occurred  to  the  estate. 

It  seems  to  me  that  it  is  quite  upon  the  cards  that  the 
indorsers  may  yet  suffer  a  considerable  loss  instead  of 
receiving  payment  of  their  debts  in  full.  Lee  acted 
upon  the  advice  of  his  solicitor,  and  his  conduct  does  not 
appear  to  me  to  be  open  to  any  adverse  comment,  although 
I  quite  agree  that  in  cases  of  this  kind  a  person  filling  a 
fiduciary  position  ought  to  avoid  even  the  appearance  of 
wrong-doing. 

OSLER,  J.  A. : — 

The  estate  of  Jorgenson  was  the  property  of  his  creditors, 
represented  by  the  assignee  who  has  been  added  as  a  party 
plaintifi"  to  the  action.  They  were  entitled  to  its  value  as 
ascertainable  in  a  due  course  of  administration  by  the 
assignee  under  the  direction  and  with  the  advice  and  assis- 
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tance  of  the  inspector,  who  undoubtedly  stood  in  a  fidu-  Judgment, 
^iary  relation  to  the  creditors  in  respect  of  it,  and  was  not  Osler, 
entitled  without  a  full  disclosure  to  and  assent  thereto  by  '^-^ 
the  creditors  to  deal  with  it  in  such  a  manner  as  to  derive 
therefrom  any  advantage  to  himself. 

On  the  8th  December,  at  a  meeting  of  the  creditors,  a 
resolution  was  passed  by  them  in  the  following  terms: 
That  the  estate  be  wound  up  as  speedily  as  possible,  and 
that  the  matter  be  left  to  the  inspector  to  decide  the  terms 
and  security."  The  defendant  Anderson  tendered  for  it 
at  thirty-six  cents,  and  Mrs.  Jorgenson  at  thirty-seven 
cents,  and  it  was  sold  to  her  at  thirty-seven  cents  on  the 
dollar,  upon  the  estimated  value  of  the  assets,  the  defen- 
dant Anderson  endorsing  her  notes  given  therefor  to  the 
^assignee.  It  is,  in  my  opinion,  proved  that  this  sale  was 
effected  in  pursuance  of  an  arrangement  between  the  de- 
fendant Anderson  and  the  inspector,  who  were  both  credi- 
tors of  the  estate,  and  Mrs.  Jorgenson,  the  debtor's  wife, 
that  Anderson  should  endorse  her  notes  for  the  purchase 
money,  and  that  she  should  give  notes  to  be  secured  by 
mortgage  upon  the  property  for  the  difference  between  the 
dividend  Anderson  and  the  inspector  would  receive  from 
the  estate,  and  the  full  amount  of  their  debts  ;  Anderson 
and  the  inspector  arranging  between  themselves  as  to  the 
proportion  which  the  latter  should  assume  of  the  liability 
Anderson  had  undertaken  upon  his  endorsement  of  Mrs. 
Jorgenson's  notes. 

The  sale  was  carried  out  by  the  advice  and  direction 
of  the  inspector,  but  it  seems  to  me  to  be  proved  beyond 
any  reasonable  doubt  that  it  was  so  carried  out  as  part  of 
the  arrangement  I  have  mentioaed,  by  which  Anderson 
and  the  inspector  were  to  have  their  debts  paid  in  full,  and 
the  notes  given  therefor  secured  by  the  purchaser's  mort- 
gage. The  evidence  does  not  admit  of  the  view  pressed 
upon  us  so  forcibly  by  the  appellants,  that  this  was  inde- 
pendent of  and  collateral  and  subsequent  to  the  sale;  the 
whole  was  one  transaction,  and  there  was  no  binding  agree- 
ment with  Mrs.  Jorgenson  apart  from  security  to  be  given 
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Judgment,  by  Anderson,  but  which  would  not  have  been  forthcoming, 
OsLER,     had  she  not  agreed  to  give  the  substantial  consideration 
J.  A.       which  he  and  the  inspector  through  him  were  asking  for  it. 

The  result  was  that  without  the  knowledge  or  consent 
of  the  creditors  the  inspector  of  the  estate  and  the  defen- 
dant Anderson  by  his  aid,  by  means  of  the  mortgage  they 
stipulated  for  from  J orgenson,  obtained  the  estate  as  secu- 
rity for  the  difference  between  their  dividends  and  the 
amount  of  their  debts.  There  is  no  objection  in  prin- 
ciple to  a  compounding  debtor  who  acquires  his  estate 
from,  or  to  whom  it  is  released  by,  his  creditors,  and  a 
fortiori  to  the  purchaser  of  the  estate  from  the  assig- 
nee, assigning  the  property  so  acquired  to  any  one,  possibly 
even  a  creditor,  who  endorses  his  composition  notes  or 
notes  for  the  purchase  money,  as  indemnity  against  the 
liability  so  incurred,  and  to  secure  a  substantial  compensa- 
tion for  incurring  it :  Ex  parte  Burrell,  1  Ch.  D.  537 ;  Ex 
parte  Allard,  16  Oh,  D.  at  p.  512.  These  cases, however, have 
not  the  slightest  application  to  the  present.  The  plaintiffs* 
title  to  relief  does  not  rest  on  the  ground  that  these  two 
creditors  have  got  better  terms  than  their  fellow-creditors. 
Were  there  nothing  more  than  that  in  the  case  the  plain- 
tiffs must  fail,  as  I  know  of  no  authority  for  saying 
that  the  other  creditors  can  force  the  preferred  creditors 
to  share  with  them  the  advantage  so  obtained  by  them. 
Mere  inequality,  however  unjustly  obtained,  while  it  may 
avoid  a  composition  or  leave  the  creditor  open  to  an  attack 
by  the  repentant  debtor,  gives  the  other  creditors  no  rights 
against  him.  In  this  case  we  are  not  dealing  with  a  com- 
position between  a  debtor  and  his  creditors  and  a  secret 
aoTcement  with  one  or  more  of  the  latter  to  induce  them 
to  come  into  it.  The  case  rests  on  this,  that  there  was  a 
'  dealing  with  the  estate  by  these  two  defendants — one  of 
whom,  to  the  knowledge  of  the  other,  stood  in  a  fiduciary 
position  in  respect  of  it  towards  all  the  creditors — which 
was  not  known  or  assented  to  by  the  other  creditors,  and 
by  which  the  defendants  obtained  or  may  obtain  out  of 
the  estate,  to  the  extent  of  any  value  there  may  be  in  it 
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over  and  above  what  it  was  sold  to  Mrs.  Jorgenson  Judgment, 
for,  some  secret  advantage  or  profit  for  themselves.  Osler, 

The  inspector,  in  short,  procured  or  authorized  the  estate 
to  be  disposed  of  on  the  footing  of  a  private  arrangement 
between  himself  and  his  co-defendant  and  the  tenderer 
Mrs.  Jorgenson,  that  if  the  latter  became  the  purchaser  she 
should  assign  the  estate  as  security  for  so  much  of  their 
debts  as  was  not  covered  by  the  dividend  they  would 
receive  out  of  the  purchase  money.  This  is  the  transaction 
which  the  learned  trial  Judge  finds  established,  and  I  think 
is  fully  established,  by  the  evidence.  I  do  not  see  upon  what 
principle  the  defendants  can  resist  the  claim  of  the  assignee 
that  they  should  be  ordered  to  account  for  an}^  profit  or 
advantage  which  they  may  have  thus  obtained.  The 
measure  of  that  profit  is  the  difference  between  the  price 
at  which  the  estate  was  sold  to  Mrs.  Jorgenson  and  its  real 
value  at  that  time.  The  evidence  is  sufficient  to  justify 
the  reference  ordered  by  the  trial  Judge,  whose  decree 
should,  however,  be  so  far  modified  as  to  make  the  limits 
of  the  reference  clear.  The  judgment  of  the  Queen's 
Bench  Division  goes  too  far,  as  it  is  very  unlikely  that  the 
profit  and  advantage  which  the  defendants  will  derive 
from  the  estate,  which  is  the  utmost  extent  of  their  lia- 
bility, will  be  so  much  as  the  difference  between  the  amount 
of  Jorgenson's  debt  to  them  and  the  amount  of  the  divi- 
dend they  may  receive  in  common  with  other  creditors  out 
of  Mrs.  Jorgenson's  purchase  money. 

The  appeal  should  be  allowed  and  the  judgment  of  the 
trial  Judge  restored  with  the  modification  I  have  suggested* 
The  plaintiffs  must  pay  the  costs  of  the  appeal. 

Maclennan,  J.  A. : — 

But  for  the  fact  that  the  defendant  Lee    was  the  [, 

inspector  of  this  estate,  and  therefore  in  a  position  of  ; 

trust  towards  the  creditors,  I  should  have  been  clearly  of  I 

opinion  that  this  action  is  not  maintainable.    I  am  not  [ 
aware  of  any  principle,  or  of  any  authority,  which  pre- 
vents a  creditor  in  such  a  case  from  buying  the  trust  pro- 
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Judgment,  perty  from  the  trustee,  either  openly,  or  secretly  through, 
Maclennan,  an  agent,  as  freely  as  a  stranger.  If  he  may,  it  follows  a 
J,  A.  fortiori  that  he  may  make  any  bargain  he  pleases,  either 
secretly  or  openly,  with  any  other  person  who  becomes 
such  a  purchaser,  to  assist  him  in  his  purchase,  either  by 
a  loan  of  money,  or  by  becoming  his  surety  or  otherwise. 
Of  course,  this  is  always  assuming  that  he  has  been  guilty 
of  no  fraud  or  evil  practice  in  bringing  about  the  sale 
either  to  himself  or  to  another.  In  the  present  case  the 
sale  itself  is  not  attacked.  It  is  not  pretended  that  there 
was  any  undervalue,  and  the  evidence  is  uncontradicted 
that  no  better  sale  could  be  made,  no  better  price  could  be 
obtained.  The  learned  trial  Judge  says  there  is  no  suffi- 
cient reason  for  discrediting  or  doubting  the  evidence  of 
the  defendants,  and  adds :  "  There  were  circumstances  in 
connection  with  the  appointment  of  the  sole  inspector,  and 
with  the  tenders  and  the  transactions  otherwise,  enough 
to  put  a  suspicious  mind  upon  inquiry,  and,  perhaps,  to  call 
for  a  clear  explanation  from  the  inspector ;  but,  upon  the 
whole  evidence,  I  am  bound  to  say,  that  all  suspicions  of 
an}^  intentional  wrong-doing  are  quite  removed — that  the 
defendants  did  not  intend  to  violate  any  principle  of  law 
indeed,  that  they  were,  and  more  particularly  the  inspec- 
tor was,  anxious  to  avoid  doing  so  ;  though  each  was  willing 
and  anxious  to  advance  his  own  interests  and  to  take  ad- 
vantage of  the  existing  state  of  affairs  to  benefit  himself 
in  so  far  as  he  thought,  or  was  advised,  he  lawfully  might.'* 
I  Therefore,  this  is  the  case  of  a  sale  by  the  trustee  for 
I  creditors  of  the  trust  property  fairly  and  openly  made  for 
its  full  marketable  value,  not  brought  about  by  any  fraud 
or  evil  practice  by  the  defendants,  and  on  which  the 
defendants,  for  a  consideration  moving  and  proceeding 
exclusively  from  the  purchaser,  and  in  no  way  affecting 
the  rights  or  interests  of  the  trust  estate,  or  of  the  other 
creditors,  agreed  to  become  the  purchaser's  sureties  for  the 
payment  of  the  purchase  money.  There  is  no  analogy 
that  I  am  able  to  perceive  between  this  case  and  that  of  a 
composition  deed  between  a  debtor  and  his  creditors,  where- 
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a  secret  advantage  to  himself  beyond  what  is  expressed  in  Judgment, 
the  deed  stipulated  for  by  one  creditor  is  a  manifest  fraud  Maclennan^ 
upon  all  the  others.  The  learned  trial  Judge  has  cited 
Wood  V.  Barker,  L.  R.  1  Eq.  139,  where,  in  the  case  of  a 
composition  deed  under  the  Bankruptcy  Act,  one  creditor 
by  arrangement  with  the  debtor  secretly  stipulated  to  be 
paid  in  full  in  consideration  of  guaranteeing  the  compo- 
sition. The  statute  made  the  deed  binding  on  all  creditors 
by  reason  of  the  assent  thereto  of  three-fourths  in  num- 
ber and  value ;  and  it  was  sworn  that  many  would  not 
have  agreed  if  they  had  known,  believed,  or  suspected  that 
the  defendant  was  to  be  paid  in  full ;  and  one  creditor 
swore  that  before  he  assented  the  defendant  had  informed 
him  by  letter  that  he  was  to  receive  the  same  as  the  others 
and  no  more. 

It  is  plain,  therefore,  that  this  case  is  no  authority  for 
the  plaintiffs. 

The  learned  trial  Judge  has,  however,  cited  another  case, 
which,  I  think,  is  very  apposite,  viz..  Ex  parte  Burr  ell,  1 
Ch.  D.  537.  That  also  was  a  case  of  a  composition  deed, 
in  which  one  of  the  creditors  became  surety  for  the  com- 
position, but  stipulated  for  security  on  the  debtor's  goods 
against  his  suretyship,  a  stipulation  which  was  not  made 
known  to  the  creditors.  In  delivering  his  judgment, 
which  was  afterwards  affirmed  by  the  Court  of  Appeal, 
Bacon,  C.  J.,  says  :  "  If  the  assets  belonged  to  the  debtor,  as 
they  did  by  law,  he  had  a  right  to  deal  with  them  as  he 
chose,  and  a  right  to  buy  from  the  surety  the  liability 
under  which  he  had  come.  *  *  The  creditors  having 
had  *  *  all  that  by  the  composition  resolutions  they 
stipulated  for,  now  say,  they  are  entitled  to  more  than  that, 
for  the  debtor,  being  master  of  his  propert}",  has  applied 
part  of  it  for  the  purpose  of  securing  to  them  the  third 
instalment  which  he  promised  to  pay.  Nothing  can,  in 
my  opinion,  be  more  repugnant  to  justice  and  common 
sense  than  the  claim  at  present  set  up."  And,  again, 
speaking  of  the  charge  of  secrecy,  he  says  :  "  But  to  what 
end  should  it  be  disclosed  ?    The  rule  which  vitiates  a 


252 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,  composition  on  the  ground  that  faith  has  not  been  kept 
Maclennan,  with  the  creditors  has  no  application  to  this  case.  Where 
is  the  want  of  good  faith,  or  the  concealment  of  a  fact 
which  would  have  bettered  or  altered  the  position  of  the 
creditors  if  it  had  been  known  ?  What  advantage  did 
the  surety  derive  from  this?  He  gave  his  money  for 
goods  worth  so  much  money.  The  creditors  have  had 
every  particle  that  could  be  produced  by  the  assets." 

This  judgment  was  unanimously  affirmed  by  the  Court 
of  Appeal,  and  they  point  out  that  by  the  agreement  for 
composition  the  debtor  was  left  perfectly  free  to  use  his 
goods  wherewith  to  procure  a  surety. 

In  the  present  case  there  is  no  question  with  the  debt- 
or. He  remains  liable  to  all  for  the  deficiency.  What  is 
found  fault  with  is  a  dealing  with  the  purchaser.  She 
made  a  fair  bargain,  which  is  not  and  could  not  be  im- 
peached. The  goods  became  hers  and  she  has  used  them, 
as  she  had  a  right  to  do,  to  procure  the  security  which  the 
contract  called  for.  She  could  agree  to  give  a  sum  of 
money  as  a  consideration  for  the  suretyship  which  she  re- 
quired ;  and  if  so,  why  could  she  not  agree  to  pay  part  or 
the  whole  of  the  deficiency  of  her  husband's  debt  for  it  ? 
I  see  no  reason  in  the  world  why  she  should  not  do  so,  or 
why  any  one  or  more  creditors  of  her  husband  or  her  estate 
should  not  make  that  arrangement  with  her,  and  make 
it  without  disclosing  it  to  the  other  creditors,  if  they 
chose  to  keep  it  to  themselves. 

Then  what,  if  any,  difference  does  it  make  that  the 
defendant  Lee  was  inspector  of  the  estate  ?  His  being 
inspector  made  him  a  trustee,  with  all  the  duties  and  lia- 
bilities which  the  law  attaches  to  that  office.  The  trust 
property  has  been  sold,  and  the  sale  is  not  impeached.  The 
trustee  on  behalf  of  the  creditors  has  received  full  pay- 
ment of  the  price.  What  more  are  they  entitled  to  ?  If 
the  trustee  has  been  guilty  of  any  wilful  neglect  or  default 
to  the  injury  of  the  estate,  he  must  make  good  the  loss  or 
damage ;  or  if  he  has  made  a  profit  out  of  his  office,  he 
must  share  it  with  the  other  persons  interested. 
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There  is  no  neglect  or  default  charged  ;  but  it  is  alleged  Judgment, 
that  Lee  has  made  a  profit  out  of  his  oflfice.  It  is  said  that  Maclennan, 
by  virtue  of  his  office  he  has  actually  obtained  payment 
of  his  whole  debt,  and  not  merely  of  a  ratable  proportion, 
the  same  as  the  other  creditors.  The  learned  trial  Judge 
decided  that  he  had  made  a  profit,  but  directed  a  reference 
to  ascertain  its  amount,  while  the  Divisional  Court  went 
farther,  and  held  that  he  was  accountable  for  the  whole 
balance  of  his  debt  as  if  he  had  actually  received  pay- 
ment, and  has  even  made  each  defendant  liable  for  the 
supposed  profit  made  by  the  other.  As  I  have  aheady 
said,  I  do  not  see  how  the  defendant  Anderson  can  be  held 
liable  for  anything,  and  I  think  that  as  against  him  the 
action  ought  to  be  dismissed  ;  bat  if  the  defendant  Lee  has 
made  a  profit  out  of  his  office,  he  must  account  for  it.  The 
question  is,  has  he  done  so.  As  inspector  of  the  estate  he 
was  in  effect  in  the  same  position  as  the  assignee;  he  was  a 
trustee  vendor. 

If  under  these  circumstances  he  had  secretly  become  the 
purchaser,  the  assignee  or  the  creditors  on  finding  it  out 
could  either  set  the  sale  aside,  or  could  affirm  it,  and 
require  him  to  account  for  the  profit  made  on  a  re-sale,  as 
being  clearly  a  profit  made  out  of  his  trust;  and  if  he 
could  not  himself  become  the  purchaser  without  account- 
ing for  profit,  can  he  bargain  with  a  stranger  who  has 
purchased  from  him,  to  assist  the  latter  in  his  financial 
arrangements  for  carrying  out  the  sale,  and  to  receive  com- 
pensation for  so  doing  for  his  own  benefit  ?  To  take  a 
simple  case  :  a  trustee  sells  property  for  its  full  value,  and 
the  money  is  to  be  paid  on  a  certain  day;  when  the  day 
arrives  the  purchaser  has  not  the  money,  and  he  asks  the 
trustee  vendor  to  advance  it  to  him  by  way  of  a  loan  at 
interest  and  for  a  commission,  which  he  does,  must  he 
account  to  the  trust  for  the  interest  and  the  commission  ? 
Or  suppose  the  purchaser  asks  the  trustee  to  endorse  his 
note  at  the  bank  for  a  commission  to  enable  him  to  procure 
the  money,  is  the  commission  profit  made  out  of  his  trust  ? 
The  profit  is  closely  connected  with  the  trust  in  both  cases> 
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Judgment,  but  yet  I  know  of  no  case  which  goes  so  far  as  to  hold 
Maclennan,  that  in  either  case  it  would  be  a  profit  made  out  of  his^ 
J.A.  trust  for  which  the  trustee  would  be  accountable.  Un- 
questionably in  such  cases  the  risk  is  the  personal  and 
private  risk  of  the  trustee.  He  gives  value  for  the  com- 
mission received.  No  part  of  the  value  is  given  by  or 
derived  from  the  trust ;  and  it  seems  to  me  that  the  profit 
cannot  be  said  to  arise  or  to  be  derived  from  the  trustee's 
oflSce  within  the  meaning  of  the  rule  in  equity  or  the 
decisions  thereon. 

The  trust  does  not  give  rise  to  the  profit,  but  merely  to 
the  transaction  or  occasion  out  of  which  it  arises.  I  admit 
the  cases  supposed  are  near  the  line,  but  I  think  they  are 
outside  of  it.  Then  does  the  present  case  differ  from  these 
which  I  have  supposed  ?    I  am  unable  to  see  that  it  does. 

The  contract  of  sale  was  for  a  certain  price  to  be  paid  in 
instalments  with  security.  The  security  offered  was  the- 
endorsement  of  Anderson  &  Co.  That  was  accepted,  and 
its  perfect  sufficiency  never  was  doubted  or  questioned. 
When  that  was  agreed  to,  the  full  benefit  and  advantage 
of  the  trust  estate  was  ensured  to  the  creditors.  But  how 
about  Anderson  ?  He  had  agreed  to  become  surety.  The 
other  creditors  were  made  safe  in  their  dividends,  but  not 
he.  He  was  taking  the  risk  not  only  of  his  own  dividend, 
but  of  those  of  the  others.  As  I  have  said,  I  think  he  had 
a  right  to  stipulate  with  the  purchaser  either  for  security 
or  reward  or  both  for  this  risk  ;  and  to  take  it  in  the  form 
of  an  agreement  for  the  payment  of  the  deficiency  of  his 
claim  on  the  debtor's  estate.  It  seems  that  at  first  Ander- 
son intended  to  assume  this  risk  alone,  but  afterwards,, 
becoming  somewhat  alarmed,  applied  to  Lee  to  join  him 
in  the  risk  on  similar  terms,  to  which  he  agreed,  and  the 
instrument  which  was  drawn  up  in  effect  made  the  defen- 
dants as  between  themselves  co-guarantors  of  the  pur- 
chase money  in  proportion  to  their  respective  debts,  in 
consideration  of  the  purchaser  agreeing  to  pay  the  defi- 
ciency and  giving  a  chattel  mortgage  as  security  for  that, 
and  to  indemnify  Anderson  &;  Co.  against  their  liability  as 
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endorsers.  Now,  I  think  that  this  aofreement  with  the  Judgment, 
purchaser  was  a  separate  and  independent  transaction,  and  Maclennan, 
one  which,  while  closely  connected  with  the  trust,  was, 
nevertheless,  not  a  part  of  it,  nor  related  to  it,  so  that  it 
can  or  must  be  said  that  the  consideration  or  profit  derived 
therefrom  by  Lee  ought  to  be  accounted  for  by  him  to 
his  cestuis  que  trust.  The  case  of  Eden  v.  Ridsdales 
Railway  Lamp  Co.,  23  Q.  B.  D.  368,  cited  by  the  respon- 
dents, is  a  very  good  illustration  of  a  profit  made  by  a 
trustee  out  of  his  ofiice,  for  which  he  must  account. 
There  a  director  of  a  company  received  a  present  of  200 
paid  up  shares  from  a  person  with  whom  the  company  at 
the  time  had  a  very  large  business  transaction.  But  the 
case  is  no  authority  for  ^supporting  the  judgment  now  be- 
fore us. 

I  think,  therefore,  the  case  fails  as  against  the  defendant 
Lee,  as  well  as  against  the  defendant  Anderson. 

I  think,  too,  that  if  one  must  have  found  Lee  liable,  he 
could  not  be  properly  charged  with  the  full  amount  of  his 
debt,  whether  he  had  succeeded  in  recovering  it  or  not. 
The  most  he  could  be  charged  with  would  be  with  his 
interest  in,  or  with  what  he  had  or  might  or  could  have 
realized  out  of,  the  chattel  mortgage  given  by  Mrs.  Jorgen- 
son  to  Anderson  &;  Co.,  beyond  his  ratable  dividend  on  his 
debt ;  and  after  being  duly  indemnified  against  his  propor- 
tion of  the  suretyship  for  the  creditors.  To  charge  him 
as  the  order  made  by  the  Divisional  Court  does,  would  be 
to  inflict  a  penalty  on  the  trustee,  which  the  Court  never 
does :  Lewin's  Law  of  Trusts,  8th  ed.,  p.  341  ;  Attorney- 
General  v.  Alford,  4  D.  M.  &;  G.  at  p.  851 ;  Vyse  v.  Foster, 
L.  K  8  Ch.  at  p.  333,  L.  K  7  H.  L.  318. 

The  appeal  should,  therefore,  be  allowed,  and  the  action 
should  be  dismissed. 

Appeal  allowed  with  costs. 
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In  re  McColl  and  The  City  of  Toronto. 

Municipal  Corporations — Arbitration  and  Award — Withdrawal — 49  Vic. 
ch.  66  (0.)—46  Vic.  ch.  18,  sees.  393,  404  (0.). 

Sub-section  6  of  section  1  of  49  Vic.  ch.  66  (0. )  (The  Don  Improvement 
Act),  makes  applicable  to  an  arbitration  under  that  Act  all  the  provi- 
sions of  the  Consolidated  Municipal  Act  of  1883  as  to  arbitrations, 
including  section  404  which  enables  the  council  to  refuse  to  ratify  the 
award,  and  not  merely  the  provisions  for  determining  the  amount  of 
compensation,  Osler,  J.  A.,  dissenting  on  this  point. 

Per  Osler,  J.  A. — Though  the  wording  of  sub-section  6  of  section  1  of  49 
Vic.  ch  66  (0.),  is  not  wide  enough  to  give  the  council  this  power,  yet 
such  power  may  be  exercised,  for  the  land  expropriated  under  the  Don 
Improvement  Act  is  real  property  entered  upon,  taken  or  used  by  the 
corporation  in  the  exercise  of  its  powers  within  the  meaning  of  section 
393  of  the  Consolidated  Municipal  Act  of  1883,  46  Vic.  ch.  18  (0.),  so 
that  section  404  applies. 

Judgment  of  Rose,  J.,  reversed. 

Statement.      This  was  an  appeal  by  the  city  from  the  judgment  of 
Rose,  J. 

The  sole  question  was  whether,  under  the  provisions  of 
the  Don  Improvement  Act,  49  Yic.  ch.  66  (0.),  the  city 
could  withdraw  from  an  arbitration.  Rose,  J.,  held  that 
sub-section  6  of  section  1  of  that  Act  introduced  all  the 
clauses  of  the  Municipal  Act  of  1883  applicable  for  settling 
and  determining  every  dispute  and  claim,  but  not  section 
404  which  confers  the  power  of  withdrawal.  There  had 
been  no  entry  on  the  lands. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  Burton, 
Osler,  and  Maclennan,  JJ.A.,  on  the  28th  of  March, 
1894. 

W.  R.  Meredith,  Q.  C,  for  the  appellants.  It  is  contended 
that  sub-section  6  of  section  1  of  the  Don  Improvement  Act 
does  not  introduce  the  clauses  of  the  Consolidated  Muni- 
cipal Act  of  1883  allowing  withdrawal  but  merely  the 
machinery  for  arriving  at  the  value.  But  this  is  quite  too 
narrow  a  construction.  Apart  from  actual  entry  on  the 
land  it  is  clear  that  notice  to  treat  creates  no  contract,  but 
merely  gives  a  right  to  take  the  statutory  proceedings. 
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Suit  could  not  be  brought  without  shewing  an  award,  and  Argument, 
a  by-law  making  that  award  binding  on  the  corporation, 
for  the  Municipal  Act  says  that  no  award  without  by-law 
shall  be  binding.    There  is  merely  a  system  of  procedure 
for  ascertaining  the  cash  value  with  a  power  to  desist 
on  payment  of  costs.    A  power  of  this  kind  is  given  to 
railways,  and  it  is  an  important  right  for  the  protection  of 
ratepayers.    Of  course  entry  makes  desistment  impossible. 
Section  486  making  payment  of  compensation  compulsory 
throws  some  light  on  the  point.    That  section  says  that 
the  claim  is  to  be  ascertained  by  arbitration  under  this 
Act.    This  clearly  introduces  all  the  machinery  and  inci- 
dents in  the  Act  provided,  and  the  language  is  precisely 
the  same  in  the  special  Act  now  in  question,  which  was 
rendered  necessary  because  of  the  mode  of  assessing  the 
cost,  but  by  it  there  is  no  obligation  to  expropriate  any 
particular  land  within  the  described  area.    Sections  403 
and  404  must  be  adopted  as  part  of  the  arbitration  ma- 
chinery.   It  is  not  reasonable  to  stop  short  at  the  mere 
ascertainment  of  the  amount  without  reading  in  the  clauses 
relating  to  the  effect  of  the  award,  which  is  part  of  the 
process  of  ascertainment.    The  heading  of  the  Municipal 
Act  is  "  Arbitrations,"  and  all  must  be  included  under  the 
expression  used :  Hardcastle,  2nd  ed.,  p.  227  ;   Wood  v. 
Hurl,  28  Gr.  146.     Section  404  comes  under  the  sub- 
head "Procedure,"  and  clearly  deals  with  part  of  the 
machinery  of  the  arbitration  and  not  with  something 
entirely  subsequent. 

Lash,  Q.  C,  for  the  respondent.  As  soon  as  notice  was 
served  there  was  a  binding  contract  from  which,  without 
legislative  sanction,  no  withdrawal  was  possible :  Moore  v. 
Central  Ontario  R  W,  Co.,  2  0.  R.  647.  This  is  on  the 
principle  that  the  giving  of  the  notice  in  effect  creates  an 
encumbrance  and  prevents  the  owner  from  dealing  with 
the  land:  Birch  v.  Vestry  of  Marylebone,  17  W.  R.  1014  ; 
Steele  v.  Corporation  of  Liverpool,  7  B.  &  S.  261.  The 
only  provisions  introduced  are  those  for  settling  and 
determining   the  amount,  that  being  the  only  dispute : 
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Argument.  Canadian  Pacific  R.  W.  Go.  v.  Little  Seminary  of  Ste, 
Therese,  16  S.  C.  R.  606  :  In  re  Wakefield  and  Wakefield 
Union,  4  Times  L.  R  561. 

W.  R.  Meredith,  Q.  C,  in  reply. 

May  8th,  1894.    Hagarty,  C.  J.  O.  :— 

It  is  conceded  that  the  whole  question  in  dispute  is 
whether  section  404  of  the  Consolidated  Municipal  Act  of 
1883  as  to  arbitrations  gives  power  to  the  city  to  repeal 
by-law  2749. 

Under  this  by-law  certain  lands  of  McColl  were  pro- 
posed to  be  expropriated  for  what  was  called  the  Don 
Improvement  matter.  Not  being  able  to  agree  on  the 
value  the  parties  proceeded  to  arbitration  before  His 
Honour  Judge  Morson,  and  witnesses  were  examined. 

Before  the  city's  case  was  entered  upon,  notice  was 
given  that  the  Council  would  repeal  the  expropriating  by- 
law, and  on  the  23rd  of  May,  1892,  by-law  No.  3070  was 
passed  repealing  by-law  No.  2749  so  as  to  stop  the  arbitra- 
tion proceedings  to  determine  the  damages. 

Notice  of  the  intended  repeal  was  given  to  McColl  with 
an  offer  to  pay  his  costs.    He  protested  against  this. 

On  application  to  Mr.  Justice  Rose  the  repealing  by-law 
was  quashed,  the  learned  J udge  holding  that  the  corpora- 
tion had  no  power  to  repeal,  and  that  section  404  did  not 
apply.    The  city  appeal  to  us. 

The  Don  Improvement  Act,  49  Vic.  ch.  66  (0.),  per- 
mits the  expropriation  of  lands,  and  section  1,  sub-section  6, 
directs  that  in  case  of  dispute  or  disagreement  as  to  the 
amount  of  compensation  between  the  city  and  the  owners, 
every  such  dispute  and  claim  shall  be  settled  and  deter- 
mined by  arbitration  under  the  provisions  of  the  Con- 
solidated Municipal  Act,  1883,  and  amendments  thereto, 
if  any,  in  that  behalf. 

Section  2  directs  the  assessment  of  the  lots  accord- 
ing to  the  plans  and  surveys,  and  the  ascertainment  of 
the  proportion  of  total  cost  and  interest  chargeable  in 
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respect  of  each  lot,  and  the  council  are  to  proceed  as  in  I'ldgment. 
assessing  for  local  improvements  under  the  provisions  of  Hagarty, 
the  Consolidated  Municipal  Act,  1883. 

Again,  in  section  4,  sub-section  8,  the  Municipal  Act  is 
referred  to  as  to  special  assessments  for  improvements. 

Section  5  directs  the  vote  to  be  taken  of  the  ratepayers 
under  the  provisions  of  the  Municipal  Act. 

Section  404  of  the  Municipal  Act  of  1883,  declares  that 
in  the  cases  referred  to,  "  the  award  shall  not  be  binding 
on  the  corporation  unless  it  is  adopted  by  by-law  within 
six  weeks  after  the  making  of  the  award,  and  if  the 
same  is  nob  so  adopted,  the  original  by-law  shall  be  deemed 
to  be  repealed,  and  the  property  shall  stand  as  if  no  such 
by-law  had  been  made,  and  the  corporation  shall  pay  the 
costs  of  the  arbitration." 

Large  powers  are  given  to  the  High  Court  of  Justice  to 
deal  with  the  award  on  the  merits  and  otherwise,  etc. 
The  same  provisions  are  contained  in  the  subsequent  muni- 
cipal Acts  under  the  same  head  of  "  Procedure." 

I  am  unable  to  agree  in  the  view  taken  by  my  brother 
Rose.  After  noticing  the  reference  to  the  Municipal  Act 
he  says  : 

"  This  section  clearly  introduced  all  clauses  applicable  for 
settling  and  determining  every  dispute  and  claim,  and  the 
award  is  the  final  act  settling  and  determining.  But  it 
was  argued  for  the  applicant  that  section  404  (which  is  a 
provision  for  something  after  the  award)  cannot  be  invoked 
because  it  in  no  wise  provides  for  settling  and  determining, 
.  but  for  unsettling  or  perhaps  better  for  doing  away  with 
the  award  which  settled  and  determined. 

I  have  come  to  the  conclusion  that  this  contention  is 
correct,  and  that  the  provisions  of  section  404  were  not 
introduced  by  the  words  of  sub-section  6  of  section  1  above 
quoted." 

When  the  Legislature  directed  a  "  dispute  to  be  settled 
by  arbitration  "  under  the  provisions  of  an  Act  regulating 
such  arbitration  and  the  procedure  to  govern  the  same  it 
seems  to  me  that  this  direction  is  not  to  be  limited  to  the 
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Judgment,  mere  making  of  the  award,  so  that  when  the  award  is 
Hagarty,  made  the  reference  to  the  Municipal  Act  is  exhausted. 
C.J.O.  The  procedure  clauses  from  399  to  405,  both  inclusive, 
provide  for  the  oath  to  be  taken  by  the  arbitrators,  the  times 
of  meeting,  awarding  of  costs,  majority  to  govern,  taking 
of  evidence,  as  to  binding  effect  depending  on  action  of 
the  corporation ;  and  lastly,  section  405,  that  the  award  is 
to  be  in  writing  under  the  hands  of  all  or  two  arbitrators, 
and  to  be  subject  to  the  jurisdiction  of  the  High  Court  as  to 
its  legality  and  merits,  with  power  to  call  for  further  evi- 
dence, remit  back  for  further  consideration  by  the  same 
or  other  arbitrators,  etc.,  etc. 

I  am  of  opinion  that  all  these  procedure  clauses  are  to 
govern  the  arbitration  resorted  to  to  settle  the  dispute  in 
this  case,  and  that  the  powers  given  to  the  corporation 
to  defeat  the  award,  or  rather  to  refuse  to  ratify  it  on 
payment  of  costs,  are  necessarily  applicable  to  this  case. 

I  consider  that  such  powers  as  well  as  the  powers  of  the 
High  Court  to  set  aside  or  modify  any  award  are  neces- 
sarily part  of  the  whole  arbitration  procedure  under  the 
Municipal  Act.  The  Legislature,  in  effect  says  :  "  You  must 
settle  your  dispute  by  arbitration  as  under  the  Municipal 
Act,  and  any  award  must  be  conducted  and  finally  dealt 
with  whether  binding  or  not  as  thereby  provided." 

The  power  given  to  a  Municipal  Council  to  back  out  of 
an  arbitration  to  fix  compensation  seems  to  me  a  most 
wholesome  provision  and  should  not  be  lightly  interfered 
with. 

An  alleged  improvement  is  proposed  requiring  the 
purchase  of  property.  On  investigating  the  amount  of 
compensation  it  is  discovered  to  be  far  beyond  the  esti- 
mate originally  supposed  of  the  cost.  The  corporation  then 
find  that  the  proposed  "improvement"  is  too  costly.  For 
the  protection  of  the  ratepayers  they  resolve  to  abandon 
its  further  prosecution,  paying  the  expenses  of  the  other 
party  to  the  compensation  proceedings. 

I  think  the  appeal  must  be  allowed. 
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Burton,  J.  A. :—  Judgment. 

Burton, 

I  think,  with  great  respect,  that  the  Court  below  has  taken 
too  narrow  a  view  of  the  effect  of  sub-section  6  of  section  1  of 
the  recent  Act  making  special  provision  for,  inter  alia, 
expropriating  lands  for  the  improvement  of  the  Don  river. 

The  general  scheme  of  the  Municipal  Act  applying  to 
all  corporations  is  to  be  found,  in  what  I  may  speak  of  as 
a  code  for  the  regulation  of  all  arbitrations,  in  Title  4, 
in  two  sub-divisions,  one  regulating  and  providing  for 
the  appointment  of  arbitrators,  the  other  for  procedure. 
In  the  latter  of  these  divisions  is  a  provision  which 
has  now  for  a  long  series  of  years  been  found  to  be 
most  beneficial,  viz.,  that  where  the  award  relates  to 
property  to  be  taken  or  used  and  no  entry  has  been  made 
except  for  the  purpose  of  survey,  the  award  shall  be  of 
no  validity,  unless  adopted  by  by-law  within  six  weeks 
after  the  making  of  the  award  ;  thus  giving  to  the  govern- 
ing body  of  the  municipality  a  locus  pcenitentice  in  case  the 
amount  awarded  should  prove  to  be  largely  in  excess  of 
the  sum  estimated,  or  other  good  and  sufficient  reason,  or 
without  assigning  any  reason. 

It  is  scarcely  conceivable  that  the  city  in  promoting  this 
special  legislation  intended  to  deprive  itself  of  so  valuable 
a  privilege,  but  whatever  its  intention,  its  powers  must  now 
be  regulated  by  the  words  used.  I  can  see  no  reason  for 
giving  any  restricted  meaning  to  the  words  they  have  em- 
ployed :  "  Every  such  dispute  and  claim  shall  be  settled 
and  determined  by  arbitration  under  the  provisions  of  the 
Consolidated  Municipal  Act."  Why  should  some  of  these 
provisions  be  arbitrarily  selected  and  others  rejected  ? 
To  my  mind  what  was  intended  was  that  in  the  event 
of  arbitration  being  resorted  to  the  machinery  provided 
by  the  Municipal  Act  was  to  govern  the  proceedings. 

If  otherwise,  those  provisions  relating  to  the  powers  of 
the  High  Court  to  set  aside  or  modify  the  award  would 
also  be  inapplicable  as  not  coming  within  the  words  "  for 
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Judgment,   settling  and  determining,"  or,  in  other  words,  something 
Burton,    antecedent  to  and  including  the  award. 

I  think  the  Legislature  very  clearly  intended  to  import 
into  this  Act  all  the  provisions  embraced  in  Title  4.  The 
action  of  the  council  in  repealing  the  by-law  was,  as  it 
seems  to  me,  quite  unnecessary,  as  the  award  could  have 
no  validity  till  approved  of ;  but  it  was  understood  that 
that  objection  was  not  to  be  raised  if  the  Court  should  be 
of  opinion  that  section  404  of  the  Act  of  1883  applied. 

I  am  of  opinion,  therefore,  that  the  appeal  should  be 
allowed,  and  I  see  no  reason  why  the  appellants  should 
not  have  their  costs. 

OSLER,  J.  A. : — 

The  practical  question  raised  for  decision  in  this  case  is 
whether  an  award  of  compensation  for  lands  taken  under 
the  authority  of  a  by-law  passed  under  the  special  pro- 
visions of  the  Act  respecting  the  city  of  Toronto  relating 
to  the  Don  Improvement,  as  it  is  called,  49  Yic.  ch.  66  (0.), 
is  one  which  requires  adoption  by  the  council  under 
section  404  of  the  Consolidated  Municipal  Act  of  1883 
before  it  becomes  binding  upon  the  corporation. 

The  expropriating  by-law.  No.  2749,  was  passed  in  exer- 
cise of  the  powers  conferred  by  the  special  Act ;  section  1, 
sub-section  6,  of  which,  enacts  that  in  case  of  disagreement 
between  the  council  and  the  owners  of  lands  entered  upon, 
taken  or  used  by  the  corporation  in  the  exercise  of  such 
powers,  as  to  the  compensation  to  be  made  therefor,  every 
such  dispute  and  claim  shall  be  settled  and  determined  by 
arbitration  under  the  provisions  of  the  Consolidated  Muni- 
cipal Act,  1883,  and  amendments  thereto.  The  parties  were 
unable  to  agree,  and  on  the  application  of  the  city  an  order 
was  made  on  the  13th  of  June,  1891,  by  a  Judge  of  the 
Court  of  Appeal,  under  62  Vic.  ch.  36,  sec.  21  (0.),  the  Muni- 
cipal Amendment  Act,  1889,  appointing  a  sole  arbitrator  to 
determine  according  to  law  the  amount  of  compensation  and 
damages  to  be  paid  to  McColl.  The  arbitration  was  pro- 
ceeded with  for  some  time  when  the  corporation  finding  the 
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amount  of  compensation  which  McColl  was  attempting  to  Judgment, 
fix  upon  them  exceeded  anything  which  they  had  anticipa-  Qsler, 
ted,  passed  a  by-law  to  repeal  the  expropriating  by-law.  J*^- 
Such  a  by-law,  if  the  award  be  one  which  requires  adoption 
by  the  council,  is  in  strictness  unnecessary,  but  it  was  passed 
with  the  legitimate  object  of  avoiding  the  further  costs  of 
a  prolonged  and  expensive  arbitration,  and  by  consent  the 
question  is  raised  on  a  motion  to  quash  the  repealing  by- 
law, which  is  undoubtedly  invalid  if  the  award  would  be 
binding  on  the  council  without  adoption,  as  would  of  course 
be  the  case  if  section  404  of  the  Consolidated  Municipal 
Act  of  1883  does  not  apply. 

That  section  enacts  that  in  case  the  award  relates  to 
property  to  be  entered  upon,  taken,  or  used  by  the  corpo- 
ration in  the  exercise  of  any  of  its  powers,  or  injuriously 
affected  thereby,  and  in  case  the  by-law  did  not  authorize, 
or  profess  to  authorize  any  entry  or  use  to  be  made  of  the 
property  before  an  award  has  been  made  except  for  the 
purpose  of  survey,  or  in  case  the  by-law  did  give,  or  pro- 
fess to  give,  such  authority,  but  the  arbitrators  find  that 
«uch  authority  had  not  been  acted  upon,  the  award  shall 
not  be  binding  on  the  corporation  unless  it  is  adopted  by 
by-law  within  three  months  after  the  making  of  the  award, 
and  if  the  same  is  not  so  adopted  the  original  by-law  shall 
be  deemed  to  be  repealed  and  the  property  shall  stand  as 
if  no  such  by-law  had  been  made,  and  the  corporation  shall 
pay  the  costs  of  the  arbitration. 

This  by-law  does  not  expressly  authorize  an  entry  to  be 
made  on  the  property  for  the  purpose  of  taking  possession 
before  the  making  of  the  award,  and  possession  has  not,  in 
fact,  been  taken. 

The  argument  for  the  appellants  was  that  the  effect  of 
sub-section  6  of  section  1  of  the  Act  of  1886,  enacting 
that  "  Every  such  dispute  or  claim  shall  be  settled  and 
determined  by  arbitration  under  the  provisions  of  the 
Consolidated  Municipal  Act,  1883,"  introduced  all  the 
clauses  of  that  Act  under  the  title  "  Arbitrations  "  (sections 
387  to  405),  and  among  others,  section  404  above  quoted, 
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Judgment,   which  enables  the  council  to  abandon  an  expropriating  by- 
OsLER,     law  in  the  cases  therein  specified  by  simply  declining 
to  adopt  the  award. 

If,  however,  the  power  of  the  council  to  recede  from  or 
abandon  the  award  depended  upon  the  construction  to  be 
placed  upon  the  language  of  sub-section  6,1  should  be  clearly 
of  opinion  that  they  had  no  such  power.  To  abandon  the 
expropriation  after  the  power  to  make  it  has  been  exercised,, 
requires  in  municipal  as  in  railway  expropriations  express 
legislative  authority,  and  I  confess  myself  quite  unable  to 
understand  how  an  isolated  provision  that  disputes  as  to 
the  amount  of  the  compensation  to  be  paid  for  lands  or 
damages  shall  be  settled  or  determined  by  arbitration 
under  the  provisions  of  the  Municipal  Act  can  draw  in  a 
special  power — which  is  no  part  of  the  procedure  on  the 
arbitration — to  abandon  the  expropriation,  and  annul  the 
determination  of  the  dispute.  The  clause  would  be  fully 
satisfied  by  the  application  of  all  the  provisions  strictly  re- 
lating to  the  arbitration,  the  appointment  of  the  arbitrators, 
and  the  procedure  at  the  arbitration  as  to  taking  the  evi- 
dence and  otherwise, and  the  appeal  from  the  award.  I  there- 
fore think  my  learned  brother  Rose's  judgment  upon  the 
case  as  presented  to  him  as  to  the  construction  and  effect 
of  the  particular  clause  of  sub-section  6  was  right. 

There  are,  nevertheless,  other  considerations  which  lead 
to  the  conclusion  that  section  404  of  the  Municipal  Act 
applies.  The  special  Act  is  merely  an  extension  for  the 
purposes  therein  mentioned  of  the  expropriating  power 
which  this  municipality  possesses  under  the  general  Act  in 
common  with  all  other  municipalities,  and  even  in  the 
absence  of  sub-section  6,  the  provisions  of  section  393  of  the 
general  Act  would  apply,  as  the  land,  though  taken  under 
the  power  conferred  by  the  special  Act,  is,  nevertheless,  real 
property  entered  upon,  taken  or  used  by  the  Corporation 
in  the  exercise  of  its  powers  within  the  meaning  of,  and 
as  expressed  in,  that  section.  Section  404  may  well  be 
held  to  be  of  universal  application  without  the  aid  of  sub- 
section 6  of  section  1  of  the  special  Act,  or  rather  in  spite 


XXI.]         IN  RE  M*COLL  AND  THE  CITY  OF  TORONTO. 


265 


of  the  apparent  limitation  of  that  sub-section,  enacting  as  Judgment, 
it  does,  that  "  in  case  the  award  relates  to  property  to  be  Qsler, 
entered  upon,  taken  or  used  as  mentioned  in  section  393," 
i.  e.,  in  the  exercise  of  the  powers  of  the  corporation,  the 
award  shall  not  be  binding  except  under  the  circumstances 
in  section  404  provided  for. 

The  fact  of  the  special  Act  providing  that  a  dispute  as  to 
compensation  shall  be  settled  by  arbitration  under  the 
Municipal  Act,  cannot,  it  seems  to  me,  render  the  pro- 
visions of  section  404  less  of  general  application  than  they 
would  have  been  if  the  special  Act  had  made  no  allusion 
at  all  to  the  mode  of  determining  the  dispute.  It  would 
have  applied  just  as  section  486  must  apply,  which  enacts 
that  the  council  shall  make  compensation  for  lands  taken 
or  injuriously  affected  by  the  exercise  of  its  powers.  We 
cannot  suppose  that  the  Legislature  intended  to  place  the 
municipality  in  a  different  position  in  exercising  their 
powers  of  expropriation  for  the  purposes  of  the  special 
Act  from  that  which  they  would  enjoy  in  exercising  them 
for  the  purposes  specified  in  the  general  Act;  in  other 
words,  the  provisions  of  the  general  Act,  so  far  as  possible, 
and  so  far  as  they  are  not  expressly  excluded  or  incon- 
sistent, must  be  applied  in  the  exercise  of  the  additional 
municipal  powers  conferred  by  the  special  Act.  For  these 
reasons,  I  think,  that  the  by-law  ought  not  to  have 
been  quashed,  as  the  council  could  practically  have  attained 
the  result  which  it  arrived  at  by  declining  to  adopt  any 
award  which  might  be  made  under  the  by-law  which  it 
repealed.  As  we  were  informed  that  the  proceedings  were 
a  matter  of  arrangement  between  the  parties,  the  appeal, 
though  allowed,  should,  I  think,  be  allowed  without  costs. 

Maclennan,  J.  A. : — 

I  agree  with  my  brother  Burton. 


Appeal  allowed  with  costs. 
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In  re  Staebler,  Staebler  v.  Zimmerman. 

Will — Legacies — Charity — Marshalling — Abatement — Executors  and  Ad- 
ministrators— Evidence — Corroboration — JR.  S.  0.  ch.  61. 

Though  there  can  he  no  marshalling  in  favour  of  charities,  yet  where 
charitable  and  other  legacies  are  payable  out  of  a  mixed  fund,  the  pro- 
ceeds of  realty,  impure  personalty  and  personalty,  the  charitable  legacies 
do  not  fail  in  toto,  but  must  abate  in  the  proportion  which  the  sum  of 
the  realty  and  impure  personalty  charged  with  charitable  gifts  bears  to 
the  pure  personalty. 

The  evidence  of  executors  that  promissory  notes  belonging  to  the  testator 
had,  when  they  came  into  their  hands,  endorsements  upon  them  shewing 
that  payments  had  been  made  to  him,  does  not  require  corroboration 
under  section  10  of  R.  S.  0.  ch.  61. 

Judgment  of  Ferguson,  J. ,  reversed. 

Statement.      THIS  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Ferguson,  J. 

The  action  was  brought  for  the  administration  of  the 
estate  of  John  George  Staebler,  who  died  in  1874.  By  his 
will,made  on  the  1st  of  June,  1874,  he  directed  that  his  debts, 
and  funeral  and  testamentary  expenses  should  be  paid  by  his 
executors  within  a  convenient  time  after  his  decease,  and 
then  after  making  certain  specific  bequests  and  devises,  he 
gave  to  his  executors  a  farm,  together  with  all  other  real  and 
personal  estate  and  effects,  upon  trust  (so  far  as  it  is  mate- 
rial to  state  the  trusts)  to  pay  out  of  the  proceeds  a  legacy 
of  $2,500  to  his  wife,  two  legacies  of  $100  each  to  two 
charities,  and  the  balance  in  equal  portions  to  each  of 
his  children  on  attaining  the  age  of  twenty-one  years. 
The  property  comprised  in  this  trust  was  approximately 
$8,200  proceeds  of  the  land  ;  $4,300  invested  in  mortgages 
S2,100  in  promissory  notes;  and  about  $1,000  in  farm 
implements  and  stock,  the  value  of  the  realty  and  impure 
personalty  being  thus  $12,500,  and  of  pure  personalty 
$3,100.  The  executors  paid  the  two  legacies  of  $100  each 
to  the  charities  in  full,  and  the  payments  were  allowed  to 
them  by  the  Master  in  their  accounts,  but  on  appeal 
Ferguson,  J.,  held  that  the  legacies  failed  in  toto,  being 
charged  upon  a  mixed  fund. 

The  executors  in  cross-examination  on  their  accounts;. 
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swore  that  on  certain  of  the  promissory  notes  belonging 
to  the  testator  that  came  into  their  possession,  endorse- 
ments had  been  made  in  his  writing  stating  that  payments 
on  account  of  the  notes  had  been  made  to  him  by  the 
maker  in  his  lifetime,  and  they  accepted  from  the  maker 
the  balance  due  on  this  basis.  The  notes  in  question  had 
been  given  up  to  the  maker,  who  could  not  be  found  to 
give  evidence.  The  Master  adopted  the  executors'  view 
of  the  matter,  but  on  appeal  Ferguson,  J.,  reversed  this 
finding  on  the  ground  that  the  evidence  of  the  executors 
required  corroboration. 

The  executors  appealed,  and  the  appeal  was  argued  be- 
fore Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A.,  on  the  23rd  of  April,  1894. 

G.  Robinson,  Q.  C,  and  A.  Monro  Grier,  for  the  appel- 
lants. As  there  was  some  pure  personalty  available  for 
the  payment  of  these  charitable  legacies  the  learned  J  udge 
was  wrong  in  disallowing  them  in  toto.  There  should 
have  been  at  most  merely  a  proportionate  abatement 
as  is  pointed  out  in  Ostrom  v.  Alford,  24  0.  R.  305.  To  re- 
quire corroboration  of  the  executors'  evidence  as  to  the 
endorsements  is  to  entirely  misapply  the  Evidence  Act, 
R.  S.  O.  ch.  61.  The  section  is  intended  to  apply  to  cases 
where  one  party  to  the  particular  transaction  in  question 
has  died,  and  to  protect  his  estate  against  improper  claims. 
Here,  however,  the  executors  are  not  interested  or  opposite 
parties,  but  as  representing  the  estate  of  the  testator  are 
supporting  on  behalf  of  that  estate  the  compromise  or  set- 
tlement entered  into  by  them,  and  the  only  dispute  is  as  to 
a  matter  arising  after  the  testator's  death,  namely,  whether 
there  were  or  were  not  after  his  death  endorsements  on 
the  notes  in  question. 

/.  P.  Mahee,  and  R.  T.  Harding,  for  the  respondents. 
The  fund  out  of  which  the  legacies  were  to  be  paid  was 
clearly  a  mixed  fund,  and  as  there  can  be  no  marshalling 
in  favour  of  a  charity  the  payment  of  the  legacies  cannot 
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Argument,   be    allowed:    Brooh   v.    Badley,   L.   R.    3    Ch.  672. 

The  issue  on  the  question  of  endorsements  is  be- 
tween the  beneficiaries  of  the  estate  and  the  executors 
representing  their  individual  interests  so  that  there  is  a 
direct  conflict  of  interest,  and  clearly  the  executors  are 
interested  and  opposite  parties  within  the  meaning  of  the 
section.  It  is  a  fallacy  to  say  that  the  dispute  relates  to  a 
matter  arising  after  the  testator's  death.  The  real  question 
is  whether  the  testator  did  or  did  not  make  these  endorse- 
ments. 

C.  Robinson^  Q.  C,  in  reply. 
May  8th,  1894.    OsLER,  J.  A. 

On  the  appeal  of  the  executors  as  to  item  No.  6  of  the 
dispute  notice,  namely,  the  two  sums  of  $100  each  be- 
queathed by  the  testator  and  paid  over  by  the  executors 
to  the  Missionary  Society  of  the  Evangelical  Association  of 
the  Canada  Conference  and  the  Missionary  Society  of  the 
Evangelical  Association  of  the  German  Conference,  the 
question  is  one  not  of  marshalling,  as  it  seems  to  have  been 
treated  in  the  Court  below,  but  of  apportionment.  The 
payments  have  been  disallowed  altogether  on  the  ground 
that  the  legacies,  being  given  to  charities  and  payable  out 
of  a  mixed  fund,  consisting  partly  of  realty  and  partly 
of  personalty,  were  invalid  and  failed  altogether,  as 
there  could  be  no  marshalling  in  favour  of  a  charity. 

Marshalling  is  not  admitted  in  favour  of  charities,  but 
the  bequests  ought  to  be  apportioned,  as  my  learned  bro- 
ther Maclennan  has  explained,  according  to  the  values  of 
the  real  and  mixed  estate  and  personal  estate  of  the  testator. 
The  recent  case  of  In  re  Hill's  Trusts,  16  Ch.  D.  173,  may  be 
referred  to.  I  agree,  for  the  reasons  he  has  stated,  that  the 
appeal  as  to  these  sums  must  be  allowed. 

There  is  a  further  appeal  from  the  reversal  of  the 
Master's  disposition  of  the  item  which  has  been 
spoken  of  as  the  Young  notes.  No.  1  of  the  surcharge. 
These  notes,    as  part  of  the   testator's   estate,  came 
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into  the  hands  of  the  executors,  and  they  subse-  Judgment, 
quently  settled  with  the  maker  for  an  amount  con-  Osler, 
siderably  less  than  the  face  value.  It  is  now  attempted 
to  charge  them  with  the  difference.  Although  the  Master 
has  not,  perhaps,  expressly  found  the  fact  on  which  the 
executors  rely  as  an  answer  to  the  surcharge,  it  is  evident 
that  he  could  not  have  found,  as  he  has  done,  in  their 
favour,  unless  he  had  believed  the  account  given  by  them 
of  the  reason  why  they  settled  with  the  maker  for  the 
amount  they  accepted  from  him  as  the  balance  due  on  the 
notes,  which  consisted  in  the  simple  and  intelligible  ex- 
planation that  when  the  notes  came  into  their  hands  they 
bore  certain  endorsements  of  payments  having  been  made 
thereon  in  the  handwriting  of  their  testator.  The  notes 
themselves  are  lost  or  destroyed,  as  might  be  expected  to 
be  the  case,  as  the  settlement  took  place  many  years  ago, 
mid  the  maker  has  left  the  countr}^  or  cannot  be  found. 

It  was  very  urgently  pressed  upon  us  that  the  executors* 
evidence  on  this  point  was  not  worthy  of  belief,  as  they  had 
been  examined  several  times,  but  had  never,  as  it  was  con- 
tended, expressly  said  anything  about  the  endorsements  on 
the  notes  until  the  last  moment,  when  they  saw,  as  was  sug- 
gested, the  necessity  of  making  a  more  elaborate  explana- 
tion, and  giving  a  more  detailed  statement  of  the  reason 
for  settling  with  Young  for  less  than  the  full  value  of  the 
notes  than  they  had  at  first  done. 

This  view  was  adopted  by  the  learned  J udge  below,  and 
he  reversed  the  Master  on  this  point,  and  has  charged  the 
defendants  with  the  full  amount  of  the  notes.  With  all 
respect  for  my  learned  brother,  I  am  of  opinion  that  the 
defendants'  evidence  is  not  open  to  the  criticism  which  has 
been  made  upon  it.  On  the  acting  executor  being 
first  examined,  he  stated  in  cross-examination  that  the 
settlement  was  for  the  balance  due  on  the  notes. 
Counsel  who  had  him  in  hand,  might  have  pressed 
him  for  an  explanation  as  to  that  had  he  thought 
proper,  but  did  not  do  so,  and  thus  from  time  to 
time  the  examination  proceeded  till  it  occurred  to 
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Judgment,  some  One  to  enquire  what  was  meant  by  balance,  and  then  i 
OsLER,     the  explanation  was  given  that  it  was  what  remained  due  I 
J. A.       upon  the  notes  after  crediting  the  payments  endorsed  | 
thereon  by  the  testator.     I  cannot  regard  the  so  called  i 
inventory  as  in  any  way  reducing  the  force  of  this  evi-  I 
dence.    It  was  not  in  the  handwriting  of  the  executors, 
and  the  word  paid,  which  is  so  much  relied  on,  is  entered 
in  a  column  headed  interest.    It  is  an  incomplete,  informal 
instrument,  and  in  several  respects  unintelligible  and  in- 
accurate.   On  the  question  of  fact,  I  should,  at  this  dis- 
tance of  time,  adopt  the  executors'  evidence  and  accept  the- 
Master's  finding  and  holding  thereon. 

But  it  is  said  that  it  requires  corroboration.  With  all  \ 
respect,  I  cannot  agree  to  that.  Section  10  of  the  Evidence  j 
Act,  R.  S.  0.  ch.  61,  enacts  that  in  any  action  or  proceed-  | 
ing  by  or  against  the  heirs,  executors,  administrators,  or 
assigns  of  a  deceased  person,  an  opposite  or  interested  party  i 
to  the  action  shall  not  obtain  a  verdict,  judgment,  or  i 
decision  therein,  on  his  own  evidence  in  respect  of  any  j 
matter  occurring  before  the  death  of  the  deceased  person,  j 
unless  such  evidence  is  corroborated  by  some  other  ma-  j 
terial  evidence.  i 

What  the  executors  were  proving  here  in  order  to  excuse  ii 
themselves  from  the  surcharge  was  the  condition  in  which  I 
this  particular  asset  of  the  testator  came  into  their  hands ;  :i 
that  it  came  to  them  out  of  the  possession  of  the  testator^  | 
bearing  endorsements  of  credits  thereon,  which  shewed  j 
that  the  full  amount  apparently  secured  thereby  had  been  II 
reduced  by  payments  made  to  the  testator  while  he  was-  % 
the  holder.  It  was  not  necessary  for  the  executors  to  go  ) 
further  and  to  prove  that  the  payments  had  in  fact  been 
made.  That  was  not  the  subject  of  his  evidence.  They  { 
were  testifying  to  matters  occurring  after  the  death  of  the  jj 
testator,  and  if  their  evidence  was  believed,  it  did  not.  I 
require  corroboration.  j 

The  executors  thus  succeed  on  both  appeals,  and  I  can  |! 
see  no  reason  why  they  should  not  have  the  costs  of  this,  ji 
Court  and  of  the  Court  below.    As  to  the  charges  with  ji 
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which  these  appeals  are  concerned,  they  are  of  so  trifling  a  J^dgmei 
nature,  that  after  the  lapse  of  nearly  twenty  years,  the  Osleb, 
litigation  may  be  almost  stigmatized  as  vexatious,  and  it 
is  to  be  hoped  that  the  parlies  having  the  conduct  of  the 
reference  will  see  that  a  further  enquiry  into  the  question 
of  the  legacies  will  be  unproductive  of  anything  but  costs, 
which  may  not  improbably  in  the  end  fall  upon  them- 
selves. 

Maclennan,  J.  A. : — 

I  think  the  appeal  as  to  the  charitable  legacies  should 
be  allowed. 

The  payment  of  these  legacies  was  allowed  by  the  Master, 
and  that  part  of  the  report  was  appealed  from  on  the 
ground  that  the  legacies  were  void  altogether,  and  such 
was  the  judgment  of  the  learned  Judge. 

Now,  the  rule  of  law  in  such  cases  is  clearly  settled  to  be 
that  where  charitable  gifts,  which  are  void  as  charges  upon 
realty  or  impure  personalty,  are  charged  upon  a  mixed 
fund,  such  as  we  have  here,  they  must  abate  in  the  pro- 
portion which  the  sum  of  the  realty  and  impure  personalty 
so  charged  bears  to  the  pure  personalty :  Williams  v. 
Kershaw,  1  Keen  274  (n) ;  Tudor's  Law  of  Charitable 
Trusts,  3rd  ed.,  pp.  59,  60 ;  Tudor's  Leading  Cases  on 
Keal  Property,  3rd  ed.,  pp.  561,  562 ;  Seton  on  De- 
crees, 4th  ed.,  pp.  589,  590.  Therefore,  the  legacies  in 
question  are  not  void,  but  are  merely  subject  to  abatement. 
The  above  references  shew  that  in  order  to  ascertain  the 
exact  proportion  of  abatement  the  debts  must  first  be 
charged  against  the  general  personal  estate,  both  pure  and 
impure,  with  this  exception,  that  any  mortgage  debts  are 
primarily  chargeable  on  the  respective  lands  comprised  in 
the  mortgages :  R.  S.  0.  ch.  109,  sec.  37  ;  there  being  no 
contrary  intention  expressed  in  this  will.  The  pure  and 
impure  personalty  must  bear  the  debts  proportionately. 
The  amount  of  the  realty  and  impure  personalty  on  the 
one  hand,  and  of  the  pure  personalty  on  the  other,  after 
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Judgment,  payment  of  debts,  being  thus  ascertained,  the  charitable 
Maclbnnan,  legacies  must  suffer  an  abatement  in  the  proportion  of  the 
one  to  the  other.  It  may  be  added  that  if  any  of  the  debts 
of  the  testator  were  charged  by  mortgage  upon  the  farm, 
such  debt  or  debts  must  be  deducted  from  the  value  or  pro- 
ceeds of  the  farm  for  the  purpose  of  the  abatement. 

It  was  contended  by  Mr.  Mabee  that  when  a  testator 
charged  charitable  legacies  upon  a  mixed  fund  of  realty  or 
impure  personalty,  and  pure  personalty,  such  legacies  were 
void  altogether,  and  Brook  v.  Badley,  L.  E,.  3  Ch.  672,  was 
cited  for  that  proposition  ;  but  that  is  clearly  not  so. 
In  that  case  the  testator  was  himself  only  a  legatee,  and 
his  legacy  was  charged  upon  mixed  funds,  and  that  being 
the  case,  it  was  in  his  hands  impure  personalty,  which  he 
could  not  bequeath  to  charity  without  violating  the  statute. 

This  part  of  the  appeal  must,  therefore,  be  allowed,  and 
the  executors  will  be  charged  only  with  the  excess  beyond 
the  proper  proportion  paid  by  them  to  the  charities,  but 
without  interest. 

The  other  branch  of  the  appeal  concerns  three  promis- 
sory notes  made  by  one  Philip  Young,  which  belonged 
to  the  testator  at  the  time  of  his  death.  The  face  value 
of  the  notes  was  $275.  The  testator  died  in  1874, 
and  in  their  schedule  of  the  personal  estate  annexed 
to  their  affidavit  verifying  their  accounts,  sworn  on 
the  3rd  of  March,  1893,  the  executors  refer  to  these 
notes  thus :  "  Item  9.  Three  promissory  notes  of  Philip 
Young,  one  for  $125  ;  one  for  $50 ;  and  one  for  $100 ; 
amounting  with  interest  to  $296.82.  On  these  notes 
only  $89  was  collected,  the  balance  being  uncollectable." 
This  sum  of  $296.82  is  evidently  taken  from  an  inventory 
of  the  testator's  estate  prepared  soon  after  his  death  by  two 
persons  named  Switzer  and  Morlock,  in  which  these  three 
notes  are  inserted,  with  the  amount  of  the  principal  and 
interest  thereon,  the  principal  and  interest  being  stated 
separately.  There  is  no  mention  in  this  inventory  of  any 
payments  having  been  made  on  these  notes,  except  that  in 
the  interest  column,  opposite  the  $100  note,  the  word  "  paid" 
is  written,  while  in  another  column,  opposite  the  same 
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note,  the  meaning  and  purpose  of  which  is  not  clear,  are  Judgment. 

I   the  figures  5.45,  probably  meaning  $5.45.    The  sum  of  all  Maclennan 
these  figures,  including  the  $5.45,  is  the  same  as  the 
$296.82  mentioned  in  the  schedule  of  the  affidavit  verify- 

I   ing  the  executors'  accounts  as  the  amount  of  these  three 

I    notes  with  interest. 

Now,  what  the  executors  say  in  their  evidence  about 
the  notes  is  that  there  w^ere  endorsements  on  them  when 
they  came  into  their  hands  of  payments  made  by  the 
debtor  in  the  life  time  of  the  testator ;  that  Young  was  not 
a  very  solvent  person,  but  that  they  got  a  payment  of  $19 
by  a  contra  account,  and  $70  by  taking  a  horse  from  him, 
and  that  the  balance  then  remaining  was  $41.91,  for  which 

(    they  took  his  note  at  three  days  date  on  the  26th  June, 

!    1875,  which  note  they  were  not  able  to  collect,  for  he  soon 
afterwards  absconded. 

The  Master's  finding  is  as  follows : — 
"Item  1.  I  find  that  the  promissory  note  made  by  Philip 
Young,  Exhibit  4,  dated  June  26,  1875,  for  the  sum  of 
$41.91  payable  to  the  defendants,  represents  at  the  settle- 
ment between  Young  and  defendants  the  balance  then 
on  the  date  of  said  note  due  by  the  said  Young  on  account 
of  the  several  promissory  notes  mentioned  in  said  item  1 
of  said  surcharge,  and  that  said  Young  shortly  after  he 
made  the  said  note  left  Canada  in  insolvent  circumstances, 
and  it  was  doubtful  if  the  said  promissory  notes  could  have 
been  collected  between  the  death  of  the  testator  and  the 
date  of  the  said  first  mentioned  promissory  note,  and  that 
it  could  not  have  been  collected  since  Young  departed  from 

j  Canada." 

On  appeal  from  this  finding  my  learned  brother  Fergu- 
son has  reversed  it,  and  has  ordered  the  executors  to  be 
charged  with  the  full  amount  of  the  notes.  He  has  evi- 
,  dently  given  the  matter  most  careful  consideration,  but 
with  great  respect  I  am  unable  to  agree  with  his  conclusion. 
I  think  whatever  inference  there  is  unfavourable  to  the 
executors  which  may  be  suggested  from  the  form  of  the 
inventory,  and  its  silence  as  to  any  endorsements  of  pay- 
ment, or  from  the  way  in  which  the  notes  are  referred  to 
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Judgment,  in  the  schedule  ought  not  to  outweigh  the  positive  evi- 
Maclennan,  dence  of  the  executors  of  the  settlement  between  them- 
selves  and  Young  when  his  note  was  taken  for  the  balance 
which  he  owed,  believed  as  that  evidence  was  by  the 
Master.  I  think,  too,  that  the  evidence  of  Mr.  Steele,  who 
prepared  the  affidavit  and  the  schedule,  fully  explains  how 
the  latter  came  to  be  expressed  as  it  is.  He  says  he  took 
the  amount  of  the  notes  and  interest  from  the  old  schedule, 
which  is  evident  enough,  and  that  he  did  not  know  at  the 
time  about  the  endorsements.  Unless,  therefore,  the  evi- 
dence of  the  executors  required  corroboration,  I  think 
there  was  ample  evidence  to  warrant  the  Master's  finding 
on  this  question  in  their  favour.  The  learned  Judge,  how- 
ever, with  some  hesitation,  came  to  the  conclusion  that  the 
case  was  within  R.  S.  0.  ch.  61,  sec.  10,  and  that  the  evi- 
dence of  the  executors  could  not  be  acted  upon  without 
corroboration. 

On  this  point  I  am,  with  great  respect,  of  opinion  that 
the  statute  does  not  apply.  I  think,  even  if  it  be  conceded 
that  the  executors  are  opposite  or  interested  parties  to  the 
action  within  the  meaning  of  the  section,  that  the  question 
is  not  in  respect  of  a  matter  occurring  before  the  death  of 
the  deceased.  The  question  was  not  whether  payments 
had  been  made  to  the  testator  in  his  lifetime,  but  whether 
there  were  receipts  for  payment  endorsed  upon  the  notes. 
If  there  were  such  receipts  the  executors  had  a  right  to 
rely  on  them,  just  as  if  the  debtor  had  produced  such 
receipts  in  a  separate  form.  They  were  not  bound  to  sus- 
pect anything  wrong  or  to  enquire  further  as  to  payment, 
and  the  sole  question,  therefore,  in  my  judgment  was  as  to 
the  existence  of  this  endorsement.  That  being  so,  I  think 
it  was  not  within  the  statute,  and  that  the  evidence  of  the 
executors  did  not  require  corroboration. 

I  think,  therefore,  that  this  branch  of  the  appeal  also 
should  be  allowed. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 


Appeal  allowed  with  costs. 
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The  Dominion  Bank  v.  Wiggins. 

Bills  of  Exchange  and  Promissory  Notes — Lien  Note — Negotiable  Instru- 
ment— Reservation  of  Title. 

An  instrument  in  the  form  of  a  promissory  note,  given  for  part  of  the 
price  of  an  article,  with  the  added  condition  "  that  the  title  and  right 
to  the  possession  of  the  property  for  which  this  note  is  given  shall 
remain  in  (the  vendors)  until  this  note  is  paid  "  is  not  a  promissory 
note  or  negotiable  instrument,  and  the  holder  thereof  takes  it  subject 
to  any  defence  available  to  the  maker  against  the  vendors. 

Judgment  of  the  First  Division  Court  of  Peel  reversed. 

This  was  an  appeal  by  the  defendant  from  the  judg-  statement, 
ment  of  His  Honour  J udge  McCarthy,  in  the  First  Division 
Court  of  the  county  of  Peel,  and  was  argued  before 
Maclennan,  J.  A.,  in  Chambers,  on  the  2nd  of  June,  1894. 

A.  E.      Greswicke,  for  the  appellant. 
W.  S.  Morphy,  for  the  respondents. 

June  7th,  1894.    Maclennan,  J.  A.  :— 

The  action  is  on  three  promissory  notes  dated  the  13th 
of  August,  1891,  the  first  two  for  S308  each,  payable  on 
the  1st  of  March,  1892  and  1893,  respectively,  and  the  third 
for  $309,  payable  on  the  1st  of  March,  1894.  The  action  was 
commenced  on  the  2cSth  of  November,  1893,  before  the  third 
note  had  become  due  according  to  its  tenor,  and  claimed  a 
balance  of  $200  on  the  three  notes,  all  amounts  due  there- 
on in  excess  of  $200  being  abandoned.  The  notes  are  all 
expressed  in  the  same  terms  except  the  date  of  maturity, 
and  the  first  one  is  as  follows  : 

"  $308.  "  Brampton,  Ont.,  13th  August,  1891. 

"On  the  first  day  of  March,  1892,  value  received,  I 
promise  to  pay  Haggert  Bros.  Man'f'g  Co.  (Limited)  or 
order,  three  hundred  and  eight  dollars,  at  the  Dominion 
Bank,  Brampton,  with  seven  per  cent,  interest  until  due, 
and  ten  per  cent,  interest  after  due  till  paid. 

"  Should  I  sell  or  leave  the  land  I  now  occupy,  or  make 
preparations  to  leave  the  Province,  or  should  this  note  not 
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Judgment,  be  paid  within  one  month  after  maturity,  then  in  any  such 
Maclennan,  case  it  and  all  other  notes  given  by  me  to  Haggert 
J. A.  Brothers  Manufacturing  Company,  shall  at  once  become 
due  and  payable,  and  suit  may  be  entered  and  tried  and 
finally  disposed  of  in  the  Court  having  jurisdiction  at  the 
place  of  payment  hereof.  The  title  and  right  to  the 
possession  of  the  property  for  which  this  note  is  given 
shall  remain  in  Haggert  Bros.  Man'f'g  Co.  until  this  note 
is  paid." 

At  the  trial  it  appeared  that  the  notes  had  been  given 
for  a  threshing  machine  and  outfit,  as  it  is  called  ;  that  the 
purchaser  complained  that  it  was  defective  and  useless ; 
that  it  was  sent  back  to  the  vendors  a  few  days  after  the 
first  note  became  due,  was  received  by  them,  and  was 
afterwards  sold  by  them  to  one  Boynton  for  $600  odd. 
The  notes  had  been  endorsed  to  the  plaintiffs  by  the  payees 
before  maturity  as  security  for  their  account,  and  they  were 
not  given  up  when  the  machinery  was  taken  back,  and 
there  was  no  evidence  that  the  property  was  taken  back 
in  the  sense  of  cancelling  the  sale.  When  the  property 
was  re-sold,  the  proceeds,  half  cash  and  half  on  credit,  were 
accounted  for  to  the  plaintiffs,  and  the  cash  was  credited 
on  the  first  note.  At  the  trial  credit  was  claimed  by  the 
defendants  against  the  $200  sued  for,  for  the  remainder  of 
the  purchase  money  on  the  re-sale,  and  it  was  also  objected 
that  the  last  note  was  not  due,  and  could  not  be  sued  upon 
by  the  plaintiffs  before  maturity.  The  result  of  this  objec- 
tion was  that  the  learned  Judge  allowed  the  third  note  to 
be  withdrawn  from  the  claim  altogether,  and  tliis  part  of 
his  decision  is  not  now  complained  of.  It  was  then  ob- 
jected that  the  instruments  were  not  negotiable  promissory 
notes,  and  that  the  plaintiffs  could  not  sue  upon  them 
and  also  that  the  plaintiffs  took  them  with  notice  of  some 
collateral  agreement  between  the  payees  and  the  defen- 
dant, and  that  the  payees  having  taken  back  the  property 
the  defence  of  want  of  consideration  was  open  to  the  de- 
fendant. 

The  learned  Judge  gave  judgment  for  the  plaintiffs,  and 
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the  defendant's  agents  moved  for  a  new  trial.  This  motion  Judgment, 
was  supported  by  affidavits  setting  up  a  number  of  de-  Maclennan, 
fences  as  against  the  Haggert  Company,  but  not  in  any 
way  affecting  the  title  of  the  present  plaintiffs,  assuming 
them  to  be  holders  for  value  in  due  course,  and  that  the 
notes  are  negotiable.  The  learned  J udge  held  the  notes  to 
be  negotiable  and  the  plaintiffs  to  be  holders  for  value,  but 
be  offered  the  defendant  a  new  trial  on  condition  of  pay- 
ing the  costs  of  the  last  trial,  and  giving  security  to  the 
amount  of  $100  to  abide  the  result.  The  defendant  re- 
fused to  accept  a  new  trial  on  those  terms,  and  brought 
the  present  appeal. 

The  case  was  argued  with  great  ability  for  the  appellant 
by  Mr.  Creswicke,  and  for  the  respondents  by  Mr.  W.  S. 
Morphy. 

It  is  unnecessary  to  consider  many  of  the  points  which 
were  discussed,  because  I  am  of  opinion  that  the  notes  are 
not  negotiable,  and  that  for  that  reason  the  plaintiffs  can 
maintain  no  action  upon  them. 

If  the  special  matter  contained  in  the  instruments  had 
stopped  with  the  words  "  payment  hereof,"  I  should  have 
thought  the  negotiability  of  the  notes  not  affected.  The 
only  effect  of  that  special  matter  down  to  and  including 
those  words  is  that  in  certain  events  the  time  of  payment 
might  be  accelerated.  It  does  not  make  payment  in  any 
way  conditional,  nor  is  there  any  more  uncertainty  in  the 
time  of  payment  than  in  the  case  of  a  note  payable  on  or 
before  a  certain  day,  or  of  a  note  payable  on  demand: 
See  Ghesney  v.  St.  John^  4  A.  R.  150;  Wise  v.  Charlton^ 
4  A.  &  E.  786 ;  Jury  v.  Barker,  E.  B.  &  E.  459 ;  and  see 
also  Sears  v.  Agricultural  Insurance  Co.,  32  CP.  at  p. 
601. 

It  is  otherwise,  however,  with  the  remainder  of  the 
special  matter  contained  in  the  instrument.  It  provides 
that  "  the  title  and  right  to  the  possession  of  the  property 
for  which  this  note  is  given  shall  remain  in  Haggert 
Bros.  Man'f'g  Co.  until  this  note  is  paid."  I  think 
that  stipulation  is  fatal  to  the  instrument  as  a  negotiable 
36 — VOL.  XXI.  A.  K. 
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Judgment,  promissory  note.  It  imports  that  the  money  which  is  to 
Maclennan,  be  paid  is  the  consideration  for  the  sale  of  property,  and 
that  neither  the  title  nor  the  right  to  possession  was  to 
pass  until  payment.  If  that  is  so,  it  follows  that  the 
purchaser  is  not  compellable  to  pay  when  the  day  of 
payment  arrives  unless  at  the  same  time  he  gets  the  pro- 
perty with  a  good  title,  and  the  payment  to  be  made 
is  therefore  riot  an  absolute  unconditional  payment  at 
all  events,  such  as  is  required  to  constitute  a  good  pro- 
missory note.  It  is  in  effect  a  conditional  payment.  It 
is  evident  that  even  if  when  the  note  was  signed  pos- 
session was  given,  the  payees  could  resume  it  at  any 
time,  for  any  reason,  or  for  no  reason  ;  could  do  so  next 
day,  out  of  mere  whim  or  caprice  ;  and  for  anything  con- 
tained in  the  writing,  in  the  way  of  agreement  by  the  ven- 
dors, they  could  sell  the  property  to  some  one  else,  while  the 
note  was  current,  even  against  the  will  of  the  purchaser. 
But  whether  the  purchaser  could  interfere  to  prevent  that 
or  not,  they  could  sell  and  make  a  good  title  to  a  purchaser 
for  value  without  notice.  Having  the  title,  and  also  the 
possession,  such  a  sale  with  delivery  would  be  unimpeach- 
able as  against  the  purchaser,  and  if  such  a  sale  were 
made,  then  clearly  the  maker  of  the  note  would  not  be 
liable  to  pay  it  at  maturity.  He  could  say  I  am  ready 
to  pay,  but  I  want  my  property,  and  if  it  was  not  forth- 
coming, he  could  not  be  required  to  pay.  But  if  the 
vendors  still  had  the  property,  it  is  obvious  that  the  pay- 
ment of  the  money  and  the  delivery  of  the  property  were 
to  be  contemporaneous  acts,  and  neither  of  the  parties  was 
bound  to  perform  his  part,  unless  the  other  was  ready  to 
perform  his.  If  that  is  the  effect  of  the  instrument  as  we 
find  it,  the  payment  is  a  conditional  payment,  and  the 
instrument  is  not  a  negotiable  promissory  note,  nor  indeed 
a  promissory  note  at  all.  This  case  is  very  much  like 
Third  National  Bank  v.  Armstrong,  25  Minn.  530,  re- 
ferred to  by  the  Chief  Justice  in  Sawyer  v.  Pringle,  18  A. 
K  218,  to  which  my  attention  was  directed  by  Mr.  Cres- 
wicke. 
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I  think  that  the  appeal  must  be  allowed  with  costs  to  the  Judgment, 
•^ippellant  both  of  this  appeal  and  of  the  Court  below,  and  Maclennan, 
that  the  action  should  be  dismissed. 

I  may  say  that  as  the  grounds  of  this  decision  may  be 
of  general  interest  and  importance,  I  thought  it  my  duty 
to  confer  with  the  other  members  of  the  Court  before  dis- 
posing of  the  appeal,  and  they  agree  in  the  conclusion 
which  I  have  expressed. 

Appeal  allowed  with  costs. 


Derochie  v.  Town  of  Cornwall. 

Manicipal  Corporations — Highway — Repair — Sidewalk — Ice — Negligence. 

Allowing,  for  a  fortnight,  water  to  collect  and  alternately  freeze  and  thaw 
in  a  depression  in  a  sidewalk  in  a  frequented  street  in  a  town,  is  non- 
repair for  which  the  municipality  is  liable. 

Judgment  of  the  Chancery  Division,  23  0.  R.  355,  affir  med,  Burton,  J.  A., 
dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  the  Chancery  Division,  reported  23  0.  R.  355. 

The  plaintiff,  on  the  7th  of  March,  1891,  while  walking 
on  a  sidewalk  in  a  frequented  street  in  Cornwall,  slipped 
^nd  fell,  breaking  her  wrist  and  sustaining  other  injuries, 
and  brought  this  action  to  recover  damages,  alleging  that  the 
:sidewalk  had  been  for  some  time  allowed  to  remain  in  an 
unsafe  condition.  The  portion  of  the  sidewalk  in  question 
had  settled  from  age  and  decaj^,  and  at  its  outer  edge  a  de- 
pression had  formed  in  which  water  collected,  freezing  and 
thawing  alternately. 

The  action  was  tried  at  Cornwall  on  the  9th  of  March, 
1892,  before  MacMahon,  J.,  and  a  jury,  when  judgment 
was  entered  for  the  plaintiff  for  $500.  This  judgment  was 
set  aside  by  the  Chancery  Division  and  the  action  was  tried 
•a,  second  time  at  Cornwall  on  the  12th  of  October,  1892, 
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Statement,  before  Aemour,  C.  J.,  and  a  jury,  when  judgment  was- 
again  entered  for  the  plaintiff,  this  time  for  $700,  her  in- 
juries being  shewn  to  be  of  a  more  permanent  nature  than 
was  at  first  supposed. 

The  second  judgment  was  upheld  by  the  Chancery  Di^ 
vision,  [Meredith,  J.,  dissenting]  and  the  defendants- 
appealed. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  BuR^ 
TON,  OsLER,  and  Maclennan,  J  J.  A.,  on  the  12th  of  March,, 
1894. 

Cassels,  Q.  C,  and  Leitch,  Q.  C,  for  the  appellants. 
Moss,  Q.  C.  for  the  respondent. 

The  evidence  was  very  fully  discussed,  and  Pictou  v.. 
Geldert,  [1893]  A.  C.  524,  was  cited  in  addition  to  the  cases 
referred  to  below,  the  line  of  argument  being  the  same  as 
that  reported  below. 

May  8th,  1894.    Hagarty,  C.  J.  0.  :— 

A  careful  examination  of  the  evidence,  since  the  argu- 
ment, has  confirmed  the  opinion  I  then  formed,  that  this  is. 
a  case  in  which  we  cannot  interfere. 

It  has  been  twice  tried  with  the  same  result. 

There  is  a  large  mass  of  evidence,  and  the  case  was  very 
distinctly  and  elaborately  explained  to  the  jury  by  the 
learned  trial  Judge. 

I  am  unable  to  see  any  reasonable  objection  to  his. 
charge. 

The  judgments  of  two  of  the  learned  Judges  in  the 
Chancery  Division  on  the  argument  for  a  non-suit  or  new 
trial,  also  deal  very  fully  with  the  case.  I  have  fully  con- 
sidered also  the  judgment  of  the  dissenting  Judge. 

I  think  the  case  is  very  fairly  distinguishable  from  soma 
of  the  actions  against  municipalities  for  injuries  caused  by 
falling  or  slipping  on  highways. 
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The  law  throws  a  very  heavy  responsibility  on  them  Judgment, 
when  the  injury  results  from  non-repair,  and  it  has  been  Hagarty, 
often  said  that  practically  the  ratepayers  are  expected,  and  C.J.O. 
not  unfrequently  made,  to  be  the  insurers  (as  it  were)  ot 
all  passengers  walking  or  driving  on  highways. 

I  have  always  resisted  the  proposition  that  if  a  person 
slip  or  fall  upon  a  frozen  surface  of  a  sidewalk,  with  merely 
proof  that  it  was  so  frozen  by  the  sudden  fall  of  the 
temperature  in  our  winter,  such  by  itself  created  a 
cause  of  action.  If,  as  is  not  uncommon,  rain  fall  in  the 
evening  or  night,  and  a  sudden  frost  cause  the  sidewalk  to 
present  a  glassy  surface  on  the  following  morning  or  day, 
I  cannot  see  how  the  municipality  could  be  answerable  for 
the  slipping  of  a  passenger. 

But  the  case  before  us  presents  a  different  claim. 

The  place  of  the  accident  was  at  the  most  frequented 
spot  in  the  town  of  Cornwall.  There  was  a  depression 
in  the  sidewalk  there,  partly  from  the  level  of  the 
ground,  partly  from  natural  settling  down  of  the  side- 
walk or  its  supports.  Ice  and  snow  had  accumulated 
upon  it  for  some  time  before  and  up  to  the  accident . 
it  was  not  a  mere  casual  freezing,  making  the  walk  slip- 
pery ;  and  for  at  least  two  weeks  previous  there  had  been 
much  accumulation  of  water,  ice  and  snow.  It  was  shewn 
that  water  backed  upon  the  sidewalk,  and  that  persons 
had  slipped  and  fallen  there. 

It  was  just  in  front  of  the  steps  of  the  hotel,  leading 
down  from  its  verandah  to  the  sidewalk,  that  the  plaintiff 
fell  and  was  injured.  Some  witnesses  spoke  of  passengers 
going  upon  the  verandah  and  down  the  steps  to  get  rid  of 
the  ice  on  the  walk  or  to  avoid  it. 

As  the  learned  Judge  remarked  to  the  jury :  "  If  the 
water  remained  there  freezing  and  thawing,  and  remained 
in  that  state  for  a  couple  of  weeks,  it  would  be  reasonable 
to  say  that  the  corporation  must  have  known  the  condi- 
tion of  the  sidewalk." 

I  think  it  was  clearly  a  case  in  which  the  Judge  could 
not  have  non-suited,  but  was  bound  to  leave  the  question 
to  the  jury. 
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Judgment.       The  defendants  called  witnesses  to  support  their  conten-^ 
Hagarty,  tion  that  they  had  done  their  duty,  and  that  the  walk 
C.J.O.      was  in  fair  repair. 

I  refer  to  the  judgment  of  the  learned  Chancellor,  in 
which  he  states  strongly  and  fully  his  view  of  the  evidence 
in  the  case,  and  I  need  not  repeat  his  vigorous  language  or 
his  reference  to  some  of  the  authorities. 

If  the  jury  here  had  found  generally  for  the  defendants 
I  do  not  think  we  should  have  interfered.  It  was  a  fair 
question  for  a  jury,  and  I  am  unable  to  say  that  their  find- 
ing for  the  plaintiff  was  unreasonable — certainly  not  to 
the  extent  of  warranting  our  interference. 

Unless  we  are  prepared  to  directly  overrule  Caswell  v. 
St  Mary's  Road  Co.,  28  U.  C.  R.  247,  where  the  late  Sir 
A.  Wilson  delivered  the  judgment  of  the  Queen's  Bench, 
consisting  of  Richards,  C.  J.,  Wilson  and  Morrison,  JJ.,  I 
think  we  must  hold  that  a  case  was  here  made  out  sufii- 
cient  to  be  submitted  to  a  jury. 

He  says  :  "  If  snow  collects  at  a  spot,  and  by  the  thawing 
and  freezing  the  travel  upon  it  become  specially  dangerous, 
and  if  this  special  diflBculty  can  be  conveniently  corrected 
by  removing  the  snow  or  ice,  or  by  other  reasonable  means, 
there  must  be  the  duty  on  the  person  or  body  on  whom 
the  care  of  reparation  rests  to  make  such  place  fit  and 
safe  for  travel." 

He  points  out  that  it  must  be  a  question  for  the  jury. 
The  case  is  noted  in  the  report  as  appealed  by  the  defen- 
dants, but  we  find  no  report  of  any  appeal. 

I  think  this  case  correctly  lays  down  the  law,  and  should 
not  be  overruled. 

OsLER,  and  Maclennan,  JJ.A.,  concurred. 

Burton,  J.  A. : — 

If  this  judgment  is  to  stand,  the  statutory  liability  of 
municipal  bodies  for  omitting  to  keep  highways  within 
their  jurisdiction  in  repair  will  be  extended  to  an  alarming 
extent. 
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It  is  scarcely  necessary  to  say  that  in  order  to  recover  Judgment, 
it  was  incumbent  upon  the  plaintiff  to  shew  a  breach  of  Burton, 
some  statutory  duty  on  the  part  of  the  defendants,  and  •^•-^ 
that  the  breach  of  that  duty  was  the  proximate  cause  of 
the  injury  to  the  plaintiff. 

The  sidewalk  itself  was  in  a  good  state  of  repair  ;  it  is 
true  that  since  its  construction  it  had  subsided,  but  not  in 
a  way  to  impair  its  usefulness  as  a  way ;  it  was  not  uneven, 
but  had  sunk  as  a  whole,  and  for  the  purpose  of  a  high- 
way was  as  good  as  on  the  first  day  after  its  construc- 
tion. 

I  apprehend  that  since  the  decision  of  this  Court,  affirmed 
in  the  Supreme  Court,  of  Goldsmith  y.  City  of  London,  16 
S.  C.  R.  231,  it  can  hardly  be  urged  that  a  jury  or  a  Court  can 
dictate  to  the  municipality  how  they  shall  construct  their 
sidewalks ;  had  they  raised  this  sidewalk  six  or  seven  inches 
and  a  person  had  been  injured  by  falling  from  it  in  the  dark, 
I  think  it  would  not  have  been  contended  that  it  did 
not  constitute  actionable  negligence  to  leave  such  a  side- 
walk unfenced  on  each  side. 

But  it  was  shewn  that,  under  a  by-law  of  the  corpora- 
tion, it  was  directed  that  every  occupant  or  owner  of  every 
house  fronting  on  a  highway  should,  within  the  first  four 
hours  after  every  fall  of  snow,  cause  the  same  to  be  removed 
off  the  sidewalk,  and  to  the  extent  of  one  foot  out  of  the 
drains  and  gutters,  and  in  pursuance  of  this  by-law,  the 
snow  had  been  removed  into  the  street,  forming  an  em- 
bankment in  the  street  itself  some  three  or  four  feet,  it  is 
said,  above  the  sidewalk,  and  this  accumulation  of  snow 
melting  from  time  to  time,  as  described  by  the  witnesses,  for 
some  days  previously  to  the  day  of  the  accident,  added  to 
by  a  fall  of  snow  and  rain  a  few  hours  before  the  accident, 
and  a  sudden  frost,  caused  the  state  of  the  sidewalk  and 
its  slippery  condition  when  the  plaintiff  fell. 

It  may  be  that  under  the  construction  placed  by  our 
Courts  (unfortunately,  as  I  have  always  thought)  upon 
the  words,  "  keep  in  repair,"  the  corporation  might  be  liable 
to  a  person  travelling  along  the  highway  by  reason  of 
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Judgment,  his  carriage  being  over-turned  by  coming  in  contact  with 
Burton,  the  bank  of  snow  so  formed,  although  it  has  always  ap- 
"^'^^  peared  to  me  to  be  a  strained  and  unreasonable  construc- 
tion of  the  words  o£  our  statute  to  hold  that  an  obstruction 
left  upon  a  highway  was  a  want  of  repair ;  a  construction 
adopted  in  the  first  instance,  as  I  conceive,  from  an  omis- 
sion to  observe  the  distinction  between  the  words  of  our 
statute  and  those  used  in  the  Acts  in  the  United  States, 
where  such  a  construction  was  adopted. 

I  think  it  not  unlikely  that  the  corporation  might  be 
civilly  responsible  to  such  a  traveller  on  the  ground  that 
the  act  having  been  done  in  obedience  to  their  by-law 
might  be  regarded  as  their  own  act  as  in  Foreman  v.  Mayor 
of  Canterbury,  L.  R.  6  Q.  B.  214,  where  the  liability  was 
held  to  depend  not  upon  the  defendants'  relation  to  the 
highway  by  reason  of  being  charged  with  the  duty  of 
repairing  it,  but  upon  the  ground  that  the  obstruction  was 
placed  there  by  the  defendants'  servants. 

I  think  I  am  safe  in  saying  that  no  instance  can  be 
found  of  an  indictment  against  a  municipal  corporation 
for  an  obstruction  to  a  highway  not  placed  upon  it  by 
themselves  or  their  servants. 

Perhaps  in  expressing  myself  thus  strongly,  I  ought  to 
offer  some  explanation  of  my  own  judgment  in  Toms  v. 
Whitby,  37  U.  C.  R.  100. 

Whatever  general  views  are  stated  in  that  case,  must,  as 
in  all  other  cases,  be  read  in  connection  with  and  having 
reference  to  the  facts. 

There  the  corporation  having  the  power,  but  being  under 
no  statutory  obligation,  to  make  regulations  as  to  preci- 
pices and  places  dangerous  to  passengers,  had,  in  making 
the  approach  to  the  bridge,  deemed  it  proper  to  place  a 
fence  on  the  side  of  it,  making  it,  in  their  judgment,  a 
necessary  part  of  the  highway.  The  accident  occurred, 
as  it  was  found,  by  reason  of  this  being  out  of  repair,  and 
if  my  words  may  seem  to  go  beyond  this,  I  wish  to  qualify 
them. 

In  the  present  case  there  was  some  conflict  of  evidence 
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as  to  water  remaining  upon  the  sidewalk  for  some  days  Judgment, 
before  the  day  of  the  accident,  but  a  perusal  of  the  evi-  Burton, 
dence  has  satisfied  me  that  a  very  exaggerated  view  has 
been  taken  of  it  ;  and  that  its  condition  on  the  day  of  the 
accident  was  attributable  partly,  as  the  plaintiff  herself 
states  in  her  statement  of  claim,  to  the  fact  that  the  defen- 
dants had  omitted  to  drain  off  the  water ;  and  to  the  fur- 
ther fact  that  a  large  concourse  of  people  met  at  the 
corner  of  the  streets  referred  to  on  that  day  when  it  was 
thawing,  and  caused  a  large  quantity  of  snow  and  slush 
to  fall  from  the  road  upon  the  sidewalk.  I  extract  from 
the  statement  of  claim  the  plaintiff's  own  account  of  the 
cause  of  the  accident : 

46.  The  water  so  accumulating  at  the  place  where  the 
plaintiff  was  injured  as  aforesaid,  might  easily  have  been 
carried  off  by  draining  the  same  into  the  public  sewer 
which  passes  within  a  few  feet  of  the  place  above  men- 
tioned, but  the  defendants  have  omitted  and  neglected  to 
•effect  such  drainage. 

4c.  The  accumulation  of  ice  and  water  at  the  place  in 
question  was  greatly  increased  by  the  piling  up  of  snow 
on  the  street  immediately  adjoining  the  said  walk,  and 
suffering  the  said  snow  to  remain  there  until  it  was  thawed 
by  the  action  of  the  sun. 

4id.  It  was  in  consequence  solely  of  such  omission  and 
neglect  to  effect  such  drainage,  and  in  consequence  of  the 
negligence  of  the  defendants  in  permitting  the  snow  to 
remain  piled  up  as  aforesaid,  and  in  permitting  the  said 
sidewalk  to  become  and  remain  in  the  dangerous  condition 
aforesaid,  that  the  plaintiff  sustained  the  injuries  aforesaid. 

I  think  she  fairly  states  the  causes  leading  to  the  con- 
dition of  the  sidewalk  by  reason  of  the  frost  which 
succeeded  the  thaw  about  8  o'clock  on  that  day,  and  that 
no  reasonable  opportunity  was  afforded  to  the  defendants 
to  take  steps  to  avoid  the  accident,  if  any  such  duty 
devolved  upon  them. 

But  assuming  that  there  was  an  accumulation  of  water 
and  slush  upon  the  sidewalk  to  a  much  greater  extent  than 

37 — VOL.  XXI.  A.  R. 


286 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment.  j^i^Q  evidence  warrants,  how  could  that  give  a  cause  of 
Burton,  action.  It  can  scarcely  be  gravely  contended  that  the  de- 
fendants  could  have  been  indicted  for  the  state  of  things 
during  that  period ;  and  although  they  would  know  that 
if  frost  followed  it  would  form  ice,  they  could  have  no 
intuitive  knowledge  when  the  frost  would  set  in.  Suppose 
it  had  occurred  in  the  middle  of  the  night,  and  the  accident 
had  occurred  before  morning,  would  the  defendants  have 
been  liable?  If  so,  it  could  only  be  because  they  had  omitted 
to  make  a  catch-water  drain  or  some  other  mode  of  remov- 
ing the  water;  had  been  guilty  of  some  non-feasance,  in 
other  words,  for  which  no  liability  is  cast  upon  them  by  the 
statute. 

It  is  a  mistake  to  suppose  that  there  is  any  liability  to 
a  civil  action  (as  was  at  one  time  held)  because  the  defen- 
dants might  be  liable  to  indictment  for  breach  of  some  duty 
cast  on  them  by  law  ;  much  less  for  the  omission  to  do 
something,  however  beneficial  it  might  be  in  the  interests 
of  the  general  public.  It  may  be,  although  the  evidence 
upon  that  point  is  conflicting,  that  the  water  at  this  par- 
ticular point  might  have  been  carried  off  by  a  catch- water 
drain.  The  answer  is,  there  is  no  such  obligation  cast  on 
them  by  statute. 

The  municipal  body  is  created  by  statute :  its  duties 
and  responsibilities  are  regulated  by  it. 

No  obligation  existed  at  common  law  which  an  indi- 
vidual suffering  injury  could  enforce.  I  quite  concede 
that  if  the  defendants  had  undertaken  to  make  a  catch- 
water  drain  and  had  done  the  work  negligently  and  there- 
by caused  an  injury,  they  would  be  liable ;  but  in  the  case 
of  mere  non-feasance  no  claim  for  reparation  will  lie  except 
at  the  instance  of  a  person  who  can  shew  that  the  statute 
imposed  upon  the  defendants  a  duty  towards  himself 
which  they  negligently  failed  to  perform :  see  the  remarks 
of  Lord  Watson  in  the  House  of  Lords  in  Sanitary  Com- 
missioners of  Gibralter  v.  Orfila,  15  App.  Cas.  at  p.  411. 

I  regret  that  the  opinion  of  the  late  Sir  John  Beverley 
Kobinson  in  delivering  the  judgment  of  the  full  Court  in 
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Stewart  v.  Woodstock,!^  U. C.R.at  p.  429, was  ever  departed  Judgmen*. 
from  when  he  laid  it  down  that  "  letting  snow  lie  on  a  Burton, 
macadamized  road  does  not,  in  our  opinion,  come  under  the 
notion  of  suffering  the  road  to  go  out  of  repair." 

In  determining  the  question  of  the  liability  of  the  cor- 
poration, notwithstanding  some  dicta  to  the  contrar}^,  I 
agree  with  Mr.  Justice  Gwynne,  who,  construing  the 
statute  said  "  that  such  a  state  of  repair  as  would  exempt 
the  city  from  liability  on  an  indictment  will  also  exempt 
them  from  liability  in  a  civil  action." 

The  liability  to  indictment  and  the  right  of  a  person 
injured  to  a  civil  action,  are  both  given  in  the  same  clause 
of  the  statute,  and  I  should  have  thought  it  could  admit 
of  no  room  for  doubt  that  the  default  in  both  cases  must 
be  the  same. 

Much  as  I  differ  from  those  who  have  given  the  con- 
struction I  refer  to  the  word  "  repair  "  and  have  held  the 
non-removal  of  ice  to  be  non-repair,  no  case  has  yet  gone 
so  far  as  to  make  the  municipality  responsible  to  any 
greater  extent  than  they  would  be  for  actual  non-repair, 
that  is  to  say,  after  notice  and  a  reasonable  time  to  make 
the  repair.  Assuming,  for  the  sake  of  argument,  that 
there  was  an  obligation  upon  them  to  remove  the  ice  after 
they  knew  it  had  formed,  were  they  bound  to  have  persons 
to  watch  the  place  during  the  night  ?  If  so,  it  is  an  exten- 
sion of  liability  which  few  municipalities  could  afford  to 
bear,  and  it  is  in  effect  making  them  responsible  for  not 
keeping  all  low  places  free  from  water,  either  by  drain  or 
otherwise — an  obligation  nowhere  imposed  upon  them. 

If  there  is  no  obligation  under  the  statute  to  make 
drains  to  carry  off  the  water,  how  can  the  existence  of  that 
water  affect  them  with  notice  of  the  particular  defect  or 
want  of  repair,  if  that  be  a  suitable  expression,  that  was 
the  proximate  cause  of  the  injury  ? 

Assuming,  and  some  of  the  members  of  the  Court  may 
feel  themselves  bound  to  hold,  that  the  existence  of  snow 
or  ice  upon  a  sidewalk  is  non-repair,  there  is  no  reason,  in 
my  opinion,  for  extending  that  construction  by  holding 
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Judgment,  that  the  existence  of  water  upon  the  sidewalk,  which  the 
Burton,  municipality  was  under  no  statutory  obligation  to  remove, 
was  equivalent  to  notice  ;  there  was,  it  is  clear,  no  actual 
notice ;  the  ice  formed  in  the  evening  and  the  accident 
occurred  very  shortly  afterwards  ;  that  was  the  proximate 
cause  of  the  injury,  and,  in  my  opinion,  shews  no  case  of 
actionable  negligence. 

I  have  referred  to  the  cases  cited  by  the  learned  Chan- 
cellor, and  upon  which  he  seems  to  base  his  judgment. 
One  of  these  was  Corhett  v.  City  of  Troy,  5S  Hun.  228,  which  ^ 
with  great  respect,!  submit  is  no  authority  for  holding  these 
defendants  liable.  The  defendants  there  had  permitted  a 
hydrant,  which  it  was  their  duty  to  repair,  to  get  out  of 
repair,  and  were  properly,  in  my  opinion,  held  liable  for 
the  consequences. 

In  Olson  V.  City  ofWorcester,  122  Mass.  536,  the  wording 
of  the  statute  is  somewhat  different  from  ours ;  but  even 
if  what  was  held  there  to  be  a  "  defect"  in  the  way  is 
good  law  in  the  State  of  Massachusetts,  it  is  directly  op- 
posed, as  I  shall  presently  shew,  to  the  decisions  in  Eng- 
land. 

Adams  v.  Inhabitants  of  Ghicopee,  147  Mass.  440,  shews 
that  what  the  Court  was  dealing  with  was  the  faulty 
construction  of  the  way,  as  appears  by  the  following 
extract  : — 

"  A  way  may  be  defective  by  being  so  improperly  con- 
structed as  to  induce  a  special  or  constant  deposit  of  ice 
in  a  particular  locality."  The  question  there  was  not  a  want 
of  repair,  but  whether  there  was  a  defect  in  the  wa,y. 

The  case  of  Gaylord  v.  City  of  New  Britain,  58  Conn.  398, 
goes  far  to  uphold  the  view  I  am  contending  for,  although 
there  the  liability  created  by  the  statute  is  much  wider,  in 
my  opinion,  than  with  us,  but  I  make  an  extract  as  support- 
ing my  view, 

"  It  is  sufficient,"  one  of  the  learned  Judges  says,  "  to  say 
that  we  are  aware  of  no  case,  in  this  or  any  other  juris- 
diction, wherein  the  liability  of  a  corporation  is  extended  in 
such  regard  beyond  responsibility  for  existing  defective  con- 


XXI.] 


DEROCHIE  V.  TOWN  OF  COKNWALL. 


289 


ditions  within  the  limits  of  a  walk  of  which  it  had,  or  ought  J udgment. 
to  have  had,  knowledge,  or  in  which  it  has  been  held  that  Burton, 
a  duty  (meaning,  I  assume,  a  statutory  duty)  devolved  upon  J--^- 
any  such  corporation  to  remove  snow  or  ice,  so  long  as  it 
existed  in  the  state  and  situation  in  which  it  originally  fell 
or  was  formed  outside  the  actual  limits  of  the  walk  by  rea- 
son of  mere  proximity  and  consequent  liability  to  spread 
over  and  thereby  render  dangerous  the  walk  itself.    If  such 
a  duty  can  ever  exist,  we  confess  that  we  should  be  slow  to 
find  it."    And  another  of  the  Judges,  after  remarking  that 
the  city  assumes  no  legal  responsibility  by  permitting  snow 
to  melt  where  it  falls,  nor  any  obligation  to  foresee  and 
prevent  the  freezing  of  water  from  melted  snow,  says  : 

Of  the  ice  in  question  the  city  had  not  such  notice.  It 
formed  at  nightfall  and  the  plaintiff  fell  in  the  evening. 
It  is  of  no  legal  significance  that  the  city  had  knowledge 
that  in  repeated  instances  ice  had  formed  at  the  same 
place.  The  ice  which  caused  the  fall  of  the  plaintiff*  was 
a  new  and  independent  formation." 

In  Gillrie  v.  City  of  Lockport,  122  N.  Y.  403,  the  sidewalk 
was  itself  out  of  repair,  and  in  consequence  of  such  want  of 
repair,  the  ice  had  accumulated  upon  it  causing  the  acci- 
dent. 

The  remaining  American  case  referred  to  by  the  Chan- 
cellor, Cloughessey  v.  City  of  Waterhury,  51  Conn.  405,  is 
distinguishable,  inasmuch  as  the  statute  there  required  the 
municipality  to  keep  the  highway  safe  and  convenient  for 
travellers  at  all  times. 

In  fact  in  some  of  the  States  of  the  Union,  corpor- 
ations have  been  held  liable  at  common  law,  in  others 
by  reason  of  the  obligation  to  keep  the  streets  in  such 
condition  as  to  be  safe  and  convenient  for  travel  at  all 
seasons  of  the  year.  With  us  there  is  no  common  law 
liability,  and  the  statute  merely  requires  them  to  repair 
under  such  circumstances  as  would  render  them  liable  to 
indictment. 

The  case  of  ^Shepperd  v.  Midland  E.  W.  Co.,  20  W.  R. 
705j  proceeds  upon  different  principles.    The  railway  com- 


290 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,  pany  invited  people  to  their  station,  and  were  bound  at 
Burton,  common  law  to  keep  it  in  a  safe  condition  for  passengers. 
J.  A.  (jij^g  present  case  was  twice  tried.  On  the  first  occasion 
the  Court  of  Chancery  set  aside  the  verdict  and  directed  a 
new  trial.  On  the  second  occasion  upon,  as  Mr.  Justice 
Meredith  says,  the  same  state  of  facts,  and  substantially 
the  same  evidence,  the  majority  of  that  Court  refused  to 
interfere.  With  great  deference,  I  think  the  Court  should 
have  held  that  the  plaintiff  failed  to  make  out  her  case  by 
establishing  negligence  on  the  part  of  the  defendants. 

I  think  that  the  proximate  cause  of  the  accident  was  the 
ice  which  formed  on  the  sidewalk  after  dark  and  shortly 
before  the  accident  which  the  defendants  had  no  opportun- 
ity of  removing,  even  if  there  was  any  obligation  upon 
them  to  do  so,  and  that  upon  that  short  ground  the  plaintiff 
failed  to  make  out  a  case  of  actionable  negligence  against  the 
defendants,  and  I  agree  therefore  with  Mr.  Justice  Meredith 
in  holding  that  judgment  should  have  been  given  for  the 
defendants. 

Before  closing  I  desire  to  add  a  few  words  in  reference 
to  a  passage  cited  by  the  learned  Chancellor  from  a  judg- 
ment of  Lord  Bowen,  for  whose  decisions  I  entertain  the 
most  profound  respect. 

It  is  cited  for  the  purpose  of  shewing  that  repair  would 
include  the  removal  of  snow  or  ice  ;  but  a  reference  to  the 
judgment  itself  shews  that  it  is  not  only  no  authority  for 
such  a  proposition  but  to  my  mind  directly  the  reverse. 

The  question  there  {Leek  Improvement  Commissioners 
V.  Justices  of  Stafford,  20  Q.  B.  D.  at  p.  797)  was  whether 
the  duty  of  maintenance  or  repair  which  was  cast  upon 
a  particular  body  in  reference  to  a  macadamized  road 
would  extend  to  a  paved  road  which  had  been  sub- 
stituted for  the  other.  The  language  of  the  judgment 
is  :  "  By  the  term  '  repairs '  is  included,  I  think,  whatever 
is  necessary  to  keep  the  road  in  a  proper  condition  for 
the  traffic  having  regard  to  the  character  and  original  man- 
ufacture of  the  road,  hut  nothing  further,''  and  the  Lord 
Justice  therefore  held  that  this  would  not  extend  to  the  new 
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road,  but  it  was  repairs  to  the  road  itself,  not  something  Judgment, 
outside  the  road  such  as  an  obstruction.  Burton, 

But  even  if  that  were  open  to  doubt  all  such  doubt  is 
removed  by  the  language  of  Mr.  Justice  Field,  whose  judg- 
ment in  another  case  is  also  referred  to  in  support  of  the 
same  proposition.  He  says  :  {McGiffin  v.  Palmer's  Ship- 
building, etc.,  Co.,  10  Q.  B.  D.  at  p.  9.)  "  In  a  grant  of 
right  of  way,  if  such  a  case  were  brought  forward, 
the  declaration  would  not  have  been  that  the  way  was 
defective,  but  that  it  was  obstructed.  Actions  are 
brought  sometimes  against  railway  companies  for  their 
stations  being  in  a  defective  condition — out  of  repair  ;  but 
if  an  action  were  brought  against  a  railway  company  for 
leaving  a  bucket  on  a  dark  night  in  a  dark  passage,  surely 
it  would  not  be  alleged  that  this  constituted  a  defect  in  the 
way." 

It  is  probably  too  late  in  this  Court  to  contend  for  a 
different  construction  than  that  placed  upon  the  word 
"  repair,"  but  I  think  sufficient  has  been  shewn  against  an 
extension  of  that  construction  ;  and  I  hope  if  the  case  goes 
further  the  Court  may  not  feel  itself  fettered  by  decision. 

To  show  that  no  liability  exists  beyond  that  expressly 
given  by  the  statute,  I  refer  to  the  case  of  Pictou  v.  Geldert, 
[1893]  A.  C.  524,  which  reversed  a  number  of  decisions  of 
the  Supreme  Court  of  Nova  Scotia,  where  it  had  been 
held  that  the  municipalities  were  liable,  although  the  stat- 
utes transferring  to  them  the  obligation  to  keep  the  roads 
in  repair  gave  no  right  of  action  to  an  individual  who 
sustained  an  injury. 

Similar  statutes  in  New  Brunswick  were  before  the 
Supreme  Court  in  Town  of  Portland  v.  Griffiths,  11  S.  C.  R. 
333,  and  City  of  St.  John  v.  Christie,  21  S.  C.  R.  1.  There 
the  objection  does  not  appear  to  have  been  expressly 
taken,  but  Mr.  Justice  Gwynne,  though  stating  his  impres- 
sion to  be  that,  when  the  corporation  were  invested  with 
exclusive  powers  to  control  and  repair  the  highways,  there 
would  be  a  correlative  obligation  to  exercise  the  powers 
and  to  make  good  any  loss  sustained  by  an  individual. 
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Judgment,  took  the  view  which  the  Judicial  Committee  indicated  was 
Burton,         correct  view  o£  their  judgment  in  Borough  of  Bathurst 
J.A.      V.  Macpherson,  4  App.  Cas.  256,  that  the  conduct  there 
complained  of  was  an  act  of  misfeasance  not  nonfeasance. 
See  Pictouv.  Geldert,  [1893]  A.  C.  524. 

Appeal  dismissed  with  costs, 
Burton,  J.  A.,  dissenting. 

See  57  Vic.  ch.  50,  sec.  13  (0.) :  Kep. 


DoNOGH  V.  Gillespie. 

Principal  and  Agent — Banks  and  Banking — Bills  of  Exchange  and  Pro- 
missory Notes — Payment — Set-off— Debtor  and  Creditor. 

Bankers  are  subject  to  the  principles  of  law  governing  ordinary  agents, 
and,  therefore,  bankers  to  whom  as  agents  a  bill  of  exchange  is  for- 
warded for  collection,  can  receive  payment  in  money  only,  and  cannot 
bind  the  principals  by  setting  off  the  amount  of  the  bill  of  exchange 
against  a  balance  due  by  them  to  the  acceptor. 

Judgment  of  the  County  Court  of  York  affirmed. 

Statement.      This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  County  Court  of  York. 

The  plaintiffs,  who  were  lumber  merchants  carrying  on 
business  at  Toronto,  on  the  29th  of  June,  1892,  sold  to  the 
defendants,  who  carried  on  business  at  the  village  of 
Alvinston,  certain  lumber,  the  price  of  which  was  $299.18, 
and  on  the  2nd  of  July,  1892,  drew  upon  them  for  the 
price,  the  draft  being  as  follows  : — 

$299.18.  Toronto,  July  2nd,  1892. 

Three  months  after  date,  pay  to  the  order  of  the 
Canadian  Bank  of  Commerce,  two  hundred  and  ninety- 
nine  tA  dollars,  at  Alvinston.    Value  received. 
To  M.  Gillespie  &  Co.,  Donogh  &  Oliver. 

Alvinston. 
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This  draft  the  plaintiffs,  in  the  ordinary  course  of  busi-  Statements 
ness,  discounted  with  the  Canadian  Bank  of  Commerce, 
Toronto,  who  were  their  bankers,  on  the  8th  of  July,  1892, 
and  were  credited  in  their  account  with  the  proceeds, 
seventy-four  cents  being  deducted  for  collection  charges 
in  addition  to  the  discount. 

On  the  12th  of  July,  1892,  the  Canadian  Bank  of 
Commerce,  having  first  endorsed  the  draft  "  for  collection, 
on  account  of  the  Canadian  Bank  of  Commerce,  Toronto," 
forwarded  it  to  Conn  &;  Co.,  private  bankers,  at  Alvinston, 
"  for  favour  of  collection  and  returns."  The  draft  was 
presented  to  the  defendants  for  acceptance,  and  was 
accepted  by  them,  on  the  16th  of  July,  1892,  "  payable  at 
Conn  &  Co.'s  banking  office,  at  Alvinston." 

The  business  of  Conn  &  Co.  was  carried  on  by  J.  Conn, 
under  that  firm  name,  and  that  firm  had  been  the  de- 
fendants' bankers  for  several  years,  the  account  being 
credited  in  the  ordinary  way  with  discounts  and  deposits, 
and  cheques  and  drafts  being  charged  up  against  it  with- 
out special  instructions.  On  the  28th  of  September,  1892, 
the  defendants  discounted  with  Conn  &  Co.,  a  note 
of  one  Givens,  for  $246,  having  at  the  time  at  their 
credit  8181.36.  The  proceeds  of  the  Givens'  note  were 
credited  to  the  defendants  in  Conn  &  Co.'s  ledger,  on  the 
28th,  but  the  entry  was  not  carried  into  the  pass-book, 
and  the  credit  balance  on  the  oOth  of  September  was  there 
struck  at  $181.36.  Without  taking  the  Givens'  note  into 
consideration  there  was  not  enough  at  the  defendants' 
credit  on  the  5th  of  October,  to  pay  the  plaintitiTs'  draft. 
After  that  date,  however,  deposits  were  made,  and  with- 
out taking  the  Givens'  note  into  consideration,  there  was, 
on  the  11th  of  October,  more  than  enough  at  the  de- 
fendants' credit  to  pay  the  plaintiffs'  draft.  On  that  day, 
without  any  special  instructions  from  the  defendants.  Conn 
&  Co.  charged  the  draft  to  the  defendants' account,  marking 
it  "  paid,"  and  sent  to  the  Canadian  Bank  of  Commerce, 
Toronto,  their  own  cheque  on  the  Merchants'  Bank,  St. 
Thomas,  for  the  amount  of  the  draft,  less  thirty-seven 
38 — VOL.  XXI.  A.R. 
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Statement,  cents  collection  charges.  This  cheque  was  received  by  the 
Canadian  Bank  of  Commerce  on  the  14th,  and  was  put 
through  the  clearing  house  on  that  day  and  was  pro- 
tested for  non-payment  in  St.  Thomas.  The  Canadian 
Bank  of  Commerce  paid  to  the  Merchants'  Bank  the 
amount  of  the  cheque  and  protest  fees,  and  notified  the 
plaintiffs,  who  paid  the  amount  to  the  Canadian  Bank  of 
Commerce. 

Conn  left  Alvinston  on  the  11th  of  October,  and  on  the 
12th,  made,  at  Sarnia,  an  assignment  for  the  benefit  of  his 
creditors,  and  on  the  13th,  absconded.  The  banking  busi- 
ness was  carried  on  as  usual  on  the  12th  and  13th,  and  it 
was  shewn  that  not  until  the  doors  of  the  bank  were 
closed  on  the  14th,  had  the  defendants  any  idea  that  he 
was  in  pecuniary  difficulties.  Conn's  assignee  gave  the 
draft  to  the  defendants  with  other  vouchers. 

On  the  8th  of  March,  1893,  the  plaintiffs  brought  this 
action  claiming  both  on  the  original  consideration  and  on 
the  draft,  and  the  defendants  pleaded  payment  and 
alleged  that  the  plaintiffs  were  not  holders  of  the  draft. 

The  action  was  tried  on  the  14th  of  December,  1893, 
before  His  Honour  Judge  Morgan,  who  gave  judgment  in 
favour  of  the  plaintiffs,  and  the  defendants'  appeal  from 
this  judgment  was  argued  before  Hagarty,  C.  J.  0., 
Burton,  Osler,  and  Maclennan,  J  J.  A.,  on  the  30th  of 
May,  1894. 

Ayleswortk,  Q.  C,  and  /.  Coivan,  for  the  appellants. 
The  Canadian  Bank  of  Commerce  were  the  absolute  pur- 
chasers of  this  draft,  and  the  plaintiffs'  claim  has  been  paid. 
They  were,  therefore,  under  no  obligation  to  repaythe 
amount  of  Conn  &  Co.'s  cheque.  The  loss  is  the  bank's  : 
Pollard  V.  Bank  of  England,  L.  R.  6  Q.  B.  623.  But  even 
if  there  was  not  an  absolute  purchase  of  the  draft  by  the 
Canadian  Bank  of  Commerce,  they  were  the  plaintiffs' agents 
for  collection,  and  the  mode  of  collection  adopted  by  them 
is  binding  on  the  plaintiffs.    Conn  &  Co.  were  the  agents  of 
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the  Canadian  Bank  of  Commerce  and  not  of  the  defen-  Argument, 
dants,  and  clearly  the  draft  was  paid  as  between  the  defen- 
dants and  Conn  &  Co.  Conn  &  Co.'s  failure  to  pay  the 
Canadian  Bank  of  Commerce  cannot  affect  the  defendants' 
Tights:  Daniel  on  Negotiable  Instruments,  3rd  ed.,  sees. 
325,  326,  384 ;  Pratt  v.  Foot,  10  N.  Y.  599  ;  Commercial 
Bank  of  Pennsylvania  v.  Union  Bank  of  New  York,  11 
N.  Y.  203 ;  Boyd  v.  Fasmith,  17  0.  R.  40. 

Shepley,  Q.  C,  for  the  respondents.  Conn  &  Co.  in  their 
capacity  of  agents  for  the  plaintiffs  or  the  Bank  of  Com- 
merce, had  no  authority  to  receive  payment  from  the 
defendants  otherwise  than  in  money.  If  the  proceeds 
of  the  Givens'  note  are  included,  there  is  no  doubt  that 
Conn  &  Co.  were  debtors  to  the  defendants  to  an  amount 
exceeding  the  plaintiffs'  draft;  but  none  of  the  moneys 
>owing  by  them  had  been  paid  in  to  them  by  the  defen- 
dants specifically  to  meet  the  plaintiffs'  draft.  It  is  clear 
that  an  agent  for  collection  cannot  bind  his  principal  by 
setting  off  his  own  debt  to  the  person  from  whom  it  is  his 
duty  to  collect :  Todd  v.  Reid,  4  B.  &  Aid.  210 ;  Russell  v. 
Bangley,  4  B.  &  Aid.  395 :  Underwood  v.  Ficholls,  17  C.  B. 
•289  ;  Gatterall  v.  Hindle,  L.  R.  1  C.  P.  186  ;  Pearson  v. 
Scott,  9  Ch.  D.  198 ;  Coupe  v.  Collyer,  62  L.  T.  N.  S.  927 ; 
Crossley  v.  Magniac,  [1893]  1  Ch.  594  ;  Pap^  v.  Westacott, 
[1894]  1  Q.  B.  272.  And  this  rule  applies  to  bankers 
who  hold  commercial  paper  for  collection  :  Ward  v.  Smith, 
7  Wall.  447 ;  Levi  v.  National  Bank,  5  Dill.  104 ;  Bolles 
on  Banks,  sec.  478  et  seq. 

J.  Cowan,  in  reply. 

Hagarty,  C.  J.  0. : — 

In  my  view  this  appeal  fails  on  the  short  ground  that 
what  took  place  between  Conn  &  Co.,  and  the  defendants, 
was  not  a  payment  of  the  draft  as  against  the  plaintiffs  or 
the  Canadian  Bank  of  Commerce.  Conn  &  Co.'s  duty 
was  to  obtain  payment  in  money  and  their  adjustment  of 
their  own  account  with  the  defendants  was  not  within  the 
scope  of  their  agency  so  as  to  bind  their  principals. 
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Judgment    BURTON,  J.  A.  : — 

Bui^oN,  ^j^^  ^^^^  must  be  looked  at  in  the  same  way  as  if  the 
Canadian  Bank  of  Commerce  were  suing,  and  the  fallacy- 
is  in  treating  this  debit  as  payment  of  money.  Conn  & 
Co.,  it  may  be,  were  debtors  to  the  defendants,  but  that 
would  not  justify  them  in  setting  off  that  debt.  Their 
authority  as  agents  was  limited  to  receiving  payment  in 
cash  and  nothing  else. 

OSLER,  J.  A. : — 

It  is  clear  that  sufficient  funds  were  not  specifically  paid 
to  Conn  &  Co.  by  the  defendants  for  the  purpose  of  meet- 
ing the  draft.  The  Givens'  note,  even  assuming  that  it 
can  be  taken  into  consideration,  was  not  discounted  with 
that  view,  and  the  other  deposits  that  were  afterwards 
made,  were  paid  in  generally  and  without  appropriation, 
so  that  the  case  comes  down  to  a  mere  setting  off  of  contra- 
accounts,  and  this  Conn  &  Co.  could  not  do. 

Maclennan,  J.  A. : — 

Conn  &;  Co.,  though  bankers,  were  governed  by  the 
ordinary  rules  applicable  to  agents,  and  could  receive  pay- 
ment in  cash  only  and  not  by  set-off  or  mere  matter  of 
book-keeping  ;  and  no  money  having  been  received  by  them 
the  draft  was  improperly  given  up  to  the  defendants,  wha 
are  still  liable  upon  it. 

Appeal  dismissed  with  costs. 
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Wealleans  et  al.  v.  The  Canada  Southern  Railway 
Company  et  al. 

Railways — Corporations — Delegation  of  Powers  —  Negligence  —  Fire — 4^ 
Vic.  ch.  9,  sec.  60  (D.). 

A  railway  company  incorporated  under  the  laws  of  this  Province  cannot, 
without  legislative  sanction,  confer  upon  a  foreign  railway  company 
the  immunities  and  privileges  which  it  possesses,  and  the  foreign 
railway  company,  in  running  engines  over  the  line  of  railway  in  this 
Province,  is  subject  to  the  common  law  liability  imposed  upon  a  person 
using  a  dangerous  and  fire-emitting  machine,  and  is  liable  for  damages 
without  proof  of  negligence. 

Per  Hagarty,  C.  J.  O. ,  dissenting.  Parliament  has,  in  effect,  sanctioned 
the  agreements  between  the  Canadian  and  foreign  companies,  and  the 
user  of  locomotives  by  the  latter  is  therefore  lawful. 

An  insurance  company  by  whom  a  fire  loss  has  been  paid  has  no  locm 
standi  as  co-plaintiff  in  an  action  by  the  assured  against  the  wrong-doer 
whose  negligence  has  caused  the  fire. 

Judgment  of  the  Queen's  Bench  Division  reversed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  Statement, 
of  the  Queen's  Bench  Division. 

The  action  was  brought  by  John  Wealleans  and  the 
London  Mutual  Fire  Insurance  Company  against  the 
Canada  Southern  Railway  Company,  and  the  Michigan 
Central  Railway  Company,  to  recover  the  damages  the 
plaintiff  Wealleans  had  sustained  by  the  destruction 
on  the  5th  of  February,  1891,  of  his  barns  and  other 
buildings  and  their  contents  by  means  of  fire  which 
escaped  from  a  locomotive  engine  then  being  run  over  the 
line  of  the  defendants,  the  Canada  Southern  Railway  Com- 
pany. As  against  the  latter  company  the  action  was  based 
upon  negligence,  consisting,  as  was  alleged  in  the  claim,  in 
the  use  of  an  engine  of  improper  and  faulty  construction,  or 
in  an  improper  condition,  so  that  sparks  and  other  burning 
material  escaped  therefrom.  As  against  the  defendants 
the  Michigan  Central  Railway  Company  the  case  was  put 
upon  the  mere  user  of  a  dangerous  engine  without  the 
authority  of  an  Act  of  Paiiiiament  or  otherwise,  in  the 
vicinity  of  the  plaintiff's  buildings. 

The  insurance  company  was  joined  as  a  plaintiff  as 
having  insured  the  buildings  in  favour  of  their  co-plaintiff 
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Statement,  for  $800,  which  sum  they  had  paid  to  him,  and  as  being,, 
therefore,  interested  in  the  action  to  that  amount,  and  they 
sued  therein  for  their  own  benefit. 

In  their  statement  of  defence,  the  defendants,  the 
Michigan  Central  Railway  Company,  set  up  that  under  the 
provisions  of  the  Railway  Act,  42  Vic.  ch.  79  (D.),  and  of 
Provincial  and  Dominion  Statutes  relating  to  the  Canada 
Southern  Railway  Company,  they  entered  into  an  agree- 
ment with  these  co-defendants  on  the  12th  of  December, 
1882,  for  the  regulation  and  interchange  of  the  traffic 
passing  to  and  from  their  railways,  and  for  the  working  of 
the  traffic  over  their  railways,  and  the  management  and 
working  of  the  railways,  and  that  they  had  since  the 
date  of  the  agreement  worked  and  operated  the  railway 
of  their  co-defendants,  the  Canada  Southern  Railway  Com- 
pany, in  accordance  with  such  agreement ;  and  that  they 
were  under  said  agreement  entitled  to  operate  it  for  and 
on  behalf  of  their  co-defendants,  and  were  subject  and 
entitled  to  all  rights,  privileges,  duties,  and  obligations 
which  the  latter  were  subject  and  entitled  to,  and  were 
empowered  to  run  their  locomotives  on  said  railway. 

The  important  clauses  of  the  agreement  of  the  12th 
of  December,  1882,  were  the  following  : — 

There  was  a  recital  that  the  said  companies,  parties 
thereto,  for  the  purpose  of  mutually  benefiting  the  traffic 
over  their  lines,  and  for  the  economy  of  the  working 
thereof,  had  resolved  to  make  the  arrangement  therein- 
after contained  for  the  regulation  and  interchange  of  traffic 
and  the  working  of  traffic  over  the  railways  of  the  said 
companies,  and  for  the  division  and  apportionment  of  tolls, 
rates  and  charges,  and  for  the  management  of  the  railways 
of  the  said  companies,  and  the  running  and  operation 
thereof,  and  all  railways  in  connection  therewith,  over 
which  the  said  companies,  or  either  of  them,  had  control^ 
as  aforesaid. 

Then  followed  covenants  on  the  part  of  the  Canada 
Southern  Railway  Company  : — 

1st.  That  it  will,  concurrently  with  the  taking  eflfect  of 
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this  agreement,  for  the  purpose  of  the  working  and  man-  Statement, 
agement  of  the  said  roads,  as  hereinafter  provided,  transfer 
and  deliver  the  possession  and  control  of  its  main  line  of 
road  hereinbefore  described,  together  with  the  several  lines 
of  branch  roads  appurtenant  thereto,  and  also  all  the  plant, 
equipment  and  property  of  every  kind  and  nature  appur- 
tenant to  the  said  road,  main  line  and  branches,  or  acquired 
or  held  for  use  in  connection  therewith,  etc.,  *  *  to 
the  said  Michigan  Company,  and  will,  and  does  hereby, 
give  to  the  said  Michigan  Company  the  right  at  the  date 
above  named,  to  enter  upon  and  take  possession  of  the 
said  road,  main  line  and  branches,  and  the  said  other  pro- 
perty, and  thereafter,  during  the  continuance  of  this  agree- 
ment, to  retain  possession  thereof,  and  to  maintain,  work^ 
and  operate  the  said  road,  in  the  manner  in  which  it,  the 
said  Michigan  Company,  hereinafter  covenants  that  it  will 
maintain,  work  and  operate  the  same  ;  provided,  however, 
that  nothing  herein  contained  shall  have  effect  to  transfer 
the  ownership  of  any  of  the  several  lines  of  railway,  or 
branches  or  appurtenances,  or  any  of  the  property,  real  or 
personal,  owned  or  controlled  by  the  said  Canada  Com- 
pany. 

3rd.  That  it  will,  during  the  continuance  of  this  agree- 
ment, keep  up  its  corporate  organization,  and  will  from 
time  to  time,  and  in  due  time,  perform  all  acts  which  it  is 
or  may  be  by  law  in  that  behalf  required  to  perform,  and 
will  neither  do,  nor  suffer  to  be  done,  any  act  by  which  its 
corporate  existence,  rights  and  franchises,  or  either  of  them, 
may  become  subject  to  forfeiture  or  impairment.  *  * 
*       ^       *       *       *       *       *  * 

7th.  That  it  will,  to  the  extent  of  its  corporate  powers, 
make  any  and  all  further  and  other  assurances,  convey- 
ances and  contracts  which  may  be  advised  by  counsel  as 
necessary  to  protect  the  said  Michigan  Company  in  the 
possession  of  the  said  railroads  and  other  property  hereby 
transferred,  or  intended  so  to  be,  and  will,  during  the  con- 
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tinuance  of  this  agreement,  ensure  the  Michigan  Company 
in  the  quiet  and  peaceable  possession  and  control  thereof. 

Covenants  followed  on  the  part  of  the  Michigan  Central 
Railway  Company  : — 

1st.  That  it  will  enter  into  possession  of  the  said  rail- 
road of  the  said  Canada  Company,  and  the  property 
appurtenant  thereto,  when  transferred  as  above  provided, 
and  will,  during  the  continuance  of  this  agreement,  main- 
tain, manage,  work,  and  operate  the  said  roads  as  herein- 
after provided,  in  like  manner,  and  in  all  respects  as  it 
would  do  if  it  were  the  owner  thereof  (but  in  the  name 
of  the  Canada  Southern  Railway  Company),  with  like 
charter  or  statutory  rights,  privileges,  duties,  and  obliga- 
tions as  the  said  Canada  Company  now  has,  and  will  ob- 
serve and  perform  such  duties  and  obligations  in  the  same 
manner  as  said  company  would  be  bound  to  do  if  this 
agreement  were  not  made,  and  that  it  will  neither  do,  nor 
omit  to  do,  any  act  whereby  the  corporate  rights,  privi- 
leges, or  franchises  of  the  said  Canada  Company  may  be- 
come subject  to  forfeiture  or  impairment. 

******** 

4th.  That  it  will  assume  and  perform  all  existing  con- 
tracts, leases  and  agreements  of  the  Canada  Company  which 
relate  to  the  management  and  operation  of  the  roads 
covered  by  this  agreement,  and  will  create  no  liens  or 
encumbrances  upon  said  railroad  or  property,  or  any  part 
thereof,  by  way  of  mortgage  or  otherwise,  and  will  indem- 
nify and  save  harmless  the  said  Canada  Company  against 
all  liability,  actions,  damages,  and  losses  which  may  in  any 
manner  arise  from,  or  on  account  of,  any  act  or  omission  of 
it,  the  said  Michigan  Company,  its  agents  and  employees  ; 
and  upon  the  termination  of  this  agreement,  by  default  or 
otherwise,  will  return  said  road  and  property  in  as  good 
condition,  in  all  respects,  as  when  received  by  it  here- 
under ;  and  will  also  surrender  to  the  Canada  Company, 
in  good  condition,  all  betterments  or  improvements  made, 
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or  new  branches  constructed,  during  the  continuance  of 
this  agreement. 

Then  followed  certain  clauses  mutually  agreed  upon  : — 
1st.  The  Michigan  Company  shall  manage  and  operate 
all  roads  and  branches  covered  by  this  agreement  with- 
out dpcrimination  or  preference  in  favour  of  or  against 
the  roads  and  branches  of  either  company,  parties  hereto, 
and  shall,  as  far  as  practicable,  and  as  is  to  the  interest  of 
both  parties  hereto,  send  over  the  roads  and  branches  of 
the  Canada  Company  all  railway  traffic,  the  route  or  direc- 
tion of  which  it  can  control,  and  which  is  destined  for 
points  which  can  be  reached  by  the  roads  of  the  Canada 
Company  or  its  connections,  and  shall  maintain  and  foster 
the  existing  south-western  connection  of  the  roads  of  the 
Canada  Company,  and  all  other  business,  whether  through 
or  local,  of  the  Canada  Company. 

By  the  15th  clause  of  this  part,  it  was  provided  that 
the  agreement  should  take  effect  on  the  1st  of  January, 
1883,  and  should  continue  for  the  term  of  twenty-one 
years,  and  that  if  default  should  be  made  by  either  party 
in  performance  of  the  covenants  and  agreements  on  its 
part,  the  other  might,  at  its  option,  if  the  default  con- 
tinued for  more  than  three  months,  declare  the  agreement 
rescinded. 

Clause  three  of  this  part,  provided  [that  all  the  gross 
-earnings,  revenues,  and  receipts  derived  from  the  main- 
tenance and  operation  of  the  roads  covered  by  the  agree- 
ment, i.  e.,  the  roads  of  both  companies  as  set  forth  in  one 
of  the  recitals  of  the  agreement,  should  be  appropriated  (1) 
towards  payment  of  the  cost  of  maintaining  in  good  con- 
dition, and  of  working  and  operating  the  roads,  including 
maintenance  and  renewal  of  plant  and  payment  of  taxes 
and  assessments,  and  maintenance  of  organization  of  both 
companies  ;  (2)  payment  of  certain  fixed  charges;  and  (3) 
that  the  residue,  if  any,  should  be  divided  between  the 
two  companies  in  the  proportion  of  33J  per  cent,  to  the 
Canada  Company,  and  of  66f  per  cent,  to  the  Michigan 
Company. 
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Statement.  rpj^^  .^^^-^^  was  tried  at  Welland  on  the  22nd  of  March, 
1892,  before  Street,  J.,  and  a  jury.  No  evidence  of  negli- 
gence in  the  management  or  construction  of  the  locomo- 
tive was  given,  and  the  learned  Judge,  following  an  unre- 
ported decision  of  the  Common  Pleas  Division  of  Tilton 
V.  Canada  Southern  R.  W.  Go.  et  al.,  held  that  the 
Michigan  Central  Railway  Company  were  authorized  to- 
operate  the  railway  and  dismissed  the  action.  This  judg- 
ment was  affirmed  by  the  Queen's  Bench  Division  for  the 
same  reason,  and  the  plaintiffs  appealed,  the  appeal  being 
argued  before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and 
Maclennan,  JJ.A.,  on  the  20th  and  21st  of  March,  1894 

Moss,  Q.  C,  for  the  appellants.  The  damage  was  caused 
by  fire  from  a  locomotive  of  the  Michigan  Central  Rail- 
way Company,  and  it  was  not  necessary  for  the  plaintiffs 
to  shew  any  negligence  in  the  construction  or  running 
of  the  locomotive,  for  the  principle  established  in  Rylands 
v.  Fletcher,  L.  R.  3  H.  L.  330,  applies,  inasmuch  as  that 
company  was  not  authorized  by  statute  or  otherwise  to 
use  fire  in  this  country  as  a  motor  for  their  locomotives  : 
Vaughan  v.  Taff  Vale  R.  W.  Co.,  3  H.  &  N.  743,  5  H.  & 
N.  679  ;  Jones  v.  Festiniog  R.  W.  Co.,  L.  R.  3  Q.  B.  733  ; 
Powell  V.  Fall,  5  Q.  B.  D.  597 ;  Hilliard  v.  Thurston,  9  A.. 
R.  514.  The  effect  of  the  agreement  in  question  is  prac- 
tically that  of  a  lease  for  twenty-one  years,  with  covenants 
by  the  lessees  to  operate  the  road  leased,  indemnifying  the 
lessors  against  liability  for  damages  or  losses  which  may 
be  incurred  in  doing  so,  and  it  is  one  which  it  was  not 
competent  to  the  companies  to  enter  into ;  and  is,  there- 
fore, ultra  vires,  and  confers  no  rights  or  privileges  upon 
the  Michigan  Central  Railway  Company,  so  far  as  the 
public  is  concerned.  The  railway  legislation  in  force  at 
the  time  the  agreement  in  question  was  entered  into,  was 
the  Consolidated  Railway  Act  of  1879,  42  Vic.  ch.  9  (D.), 
and  the  amending  Act  of  1881,  44  Vic.  ch.  24  (D.).  It  is 
contended  by  the  respondents  that  section  60  of  the  Con- 
solidated Act  of  1879,  empowered  the  two  companies  to 
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make  this  agreement.  But  the  agreement  now  in  ques-  Argument, 
tion  is  something  essentially  different  from  a  traflfic  arrange- 
ment. The  section  contemplates  the  case  of  independent 
railways,  each  operating  and  continuing  to  operate  its  own 
line,  arranging  terms  upon  which  they  will  interchange 
traffic  which  is  being  carried  over  their  respective  lines. 
This  agreement  provides  for  one  of  the  contracting  com- 
panies for  a  time  ceasing  to  operate  its  line,  and  wholly 
handing  over  the  use  and  enjoyment  of  its  line  and  rolling 
stock  to  another  company.  An  agreement  of  this  charac- 
ter, made  without  the  sanction  of  the  Legislature,  is  an 
unlawful  attempt  to  effect  by  mere  act  of  individuals  that 
which  Parliament  alone  can  authorize,  and  is  contrary  to 
public  policy :  Great  Northern  R.  W.  Go.  v.  Eastern  Coun- 
ties R.  W.  Co.,  9  Ha.  306;  East  Anglian  R.  W.  Go.  v. 
Eastern  Counties  R.  W.  Co.,  11  C.  B.  775  ;  Shrewsbury  and 
Birmingharti  R.  W.  Go.  v.  North  Western  R.  W.  Co.,  6  H. 
L.  C.  113  ;  London,  Brighton  and  South  Coast  R.  W.  Co.  v. 
London  and  South  Western  R.  W.  Co.,  4  DeG.  &  J.  362 ; 
Winch  V.  Birkenhead,  etc.,  R.  W.  Co.,  5  DeG.  &l  Sm.  562  ; 
Baroness  Wenloch  v.  River  Bee  Co.,  10  App.  Gas.  354. 
There  is  no  joint  control  as  in  Campbell  v.  Northern  R.  W. 
Co.,  26  Gr.  522.  By  section  101  of  R  S.  C.  ch.  109,  power 
is  given  to  purchasers  or  mortgagees  to  operate  a  railway, 
the  necessity  for  legislative  sanction  being  thus  recog- 
nized :  Redfield  v.  Wickham,  13  App.  Gas.  467. 

H.  Symons,  and  D.  W.  Saunders,  for  the  respondents. 
No  evidence  was  offered  at  the  trial,  and  nothing  is  before 
this  Gourt,  to  shew  that  the  locomotive  engine,  which  is 
alleged  to  have  caused  the  damage  in  question,  was  the 
property  of  the  Michigan  Central  Railway  Gompany,  and 
it  appears  by  the  agreement  referred  to,  and  the  fact  is, 
that  the  engine  and  all  other  rolling  stock  used  in  Ganada 
was,  and  is,  the  property  of  the  Ganada  Southern  Railway 
Gompany,  and  not  of  the  Michigan  Gentral  Railway  Gom- 
pany, nor  was  any  evidence  given  that  the  engine  was 
under  the  control  of,  or  being  operated  by,  the  Michi- 
gan Gentral  Railway  Gompany.    In  the  absence  of  such 


304  ONTARIO  APPEAL  REPORTS.  [vOL. 

Argument,  proof  the  action  was  properly  dismissed  as  against  both 
the  defendants.  In  any  event  under  the  agreement  the 
respondents  would  not  be  liable  for  damages  without  proof 
of  defective  or  improper  construction  of  the  engine  in 
question,  or  of  negligence  in  the  management  thereof,  and 
no  evidence  of  negligence  was  given,  as  the  appellants 
admit.  The  agreement  is  not,  as  is  contended  by  the  appel- 
lants, in  effect  a  lease,  but  is,  as  its  terms  shew,  an  arrange- 
ment and  agreement  for  the  regulation  and  interchange  of 
traffic  between,  and  for  the  working  of  traffic  over,  the  rail- 
ways of  the  respective  companies,  and  for  the  management 
of  both  railways,  and  the  running  and  operation  thereof. 
It  was  made  pursuant  to  the  provisions  of  the  Railway 
Acts  in  force  at  its  date,  and  is  within  the  scope  and  mean- 
ing of  the  statutes  under  which  it  was  made  and  executed, 
and  it  is  therefore  valid  :  42  Vic.  ch.  9,  sec.  60  (D.).  The  re- 
spondents further  contend  that  the  Canada  Southern  Rail- 
way Company  had  power  to  enter  into  the  agreement  in 
question  under  the  special  Acts  relating  to  that  railway, 
and  refer  particularly  to  the  following  statutes  as  con- 
ferring that  power  :  35  Vic.  ch.  48  (0.) ;  36  Vic.  ch.  86  (0.) ; 
37  Vic.  ch.  68  (D.).  The  status  of  the  Michigan  Central 
Railway  Company  in  Canada  has  been  recognized  by 
various  Acts  of  both  the  Parliament  of  Canada  and  the 
Legislature  of  Ontario :  See  56  Vic.  ch.  44  (D.) ;  56  Vic. 
ch.  51  (D.).  The  tendency  of  the  more  recent  decisions  is 
to  amplify  the  powers  that  may  be  delegated  :  Midland 
E.  W.  Go.  V.  Great  Western  R  W,  Co.,  L.  R.  8  Ch.  841 ; 
Attorney -General  v.  Great  Eastern  R.  W.  Co.,  11  Ch.  D. 
449. 

Moss,  Q.  C,  in  reply. 

May  8th,  1894.    Burton,  J.  A.  :— 

The  short  point  for  decision  in  this  case  is  whether 
the  defendants,  who  were  using  a  locomotive  engine 
worked  by  steam,  with  no  express  parliamentary  powers 
making  lawful  that  use,  are  liable  to  a  person  whose  pro- 
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perty  was  destroyed  by  fire  thrown  from  the  engine  Judgment, 
although  no  negligence  was  established.  Burton^ 

The  defendants  concede  that  no  Canadian  legislation 
has  conferred  upon  them  by  name  any  statutory  authority 
to  work  a  line  of  railway  in  this  country  by  the  force  and 
power  of  steam ;  but  they  contend  that  by  virtue  of  an 
agreement  dated  the  12th  day  of  December,  1882,  they 
are  entitled  to  the  benefits  which  were  conferred  upon  the 
Canada  Southern  Railway  Company  under  their  Acts  or 
the  General  Railway  Act  of  1879  and  the  amendment  of 
1881. 

It  was  urged  before  us  that  the  agreement  in  question 
was  such  a  complete  abandonment  by  the  Canada  Southern 
Railway,  and  such  a  delegation  to  the  other  defendants,  a 
foreign  corporation,  of  all  the  powers  which  have  been 
conferred  upon  it  by  Act  of  Parliament,  as  to  amount  to 
an  attempt  to  effect  that  which  Parliameut  alone  can 
authorize,  and  was  against  public  policy.  I  wish  especi- 
ally to  guard  myself  against  expressing  any  opinion  upon 
that  question  beyond  what  may  be  necessary  to  the 
decision  of  this  case. 

I  quite  concede  that  section  60  to  which  we  were 
referred  as  the  statutory  authority  for  the  agree- 
ment in  this  case,  is  a  very  full  authority  to  make 
what  are  well  understood  among  railway  men  as  traffic 
arrangements  ;  but  it  is  to  be  noted  that  within  six  months 
from  the  making  of  this  agreement,  the  Act  was  amended 
so  as  to  make  the  approval  of  the  Governor-General  in 
Council  essential  to  the  validity  of  such  arrangements^ 
The  other  statutes  to  which  we  were  referred  carry  the 
case  no  further  :    35  Vic.  ch.  48  (0.);  36  Yic.  ch.  86  (0.). 

As  I  have  said,  the  terms  of  section  60  are  very  wide, 
giving  very  extensive  powers  as  to  the  making  of  such  ar- 
rangements, and  generally  for  affording  facilities  for  the 
receiving,  forwarding  and  delivery  of  traffic  over  their 
respective  lines  (I  am  assuming  for  this  purpose  that  no 
such  lease  as  is  created  under  this  agreement  had  been 
made),  but  if  a  traffic  arrangement,  pure  and  simple,  in. 
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Judgment,  the  widest  terms  authorized  by  section  60  had  been  made, 
Burton,  it  appears  to  me  to  be  too  clear  to  admit  of  argument  that 
the  Michigan  Central  could  not  under  its  provisions  compel 
the  Canada  Southern  to  receive  freight  or  traffic  of  any  kind 
to  be  carried  and  moved  by  engines  of  the  former  company. 
The  Canada  Southern  would  be  bound  to  receive,  carry 
and  deliver  any  traffic,  including  in  that  term  passengers 
and  their  baggage — goods,  animals  and  things — conveyed 
by  railway,  and  also  the  cars,  trucks  and  vehicles  in  which 
they  are  being  carried. 

There  is  nothing,  of  course,  to  prevent  the  Canada  South- 
ern voluntarily  permitting  the  Michigan  Central  to  use 
their  locomotives  in  conveying  the  traffic  over  their  line, 
but  they  would  in  so  doing  incur  the  liability  which  every 
one  incurs  who  uses  a  dangerous  thing ;  he  must  do  so  at 
his  peril,  and  is  liable  for  the  consequences  if  it  escapes 
and  does  injury  to  his  neighbour. 

What  I  do  not  find  in  any  of  the  Acts  to  which  we 
have  been  referred,  is  authority — and  without  express 
authority  it  cannot  be  upheld — for  the  Canada  Southern  to 
grant  power  to  the  other  company  to  operate  the  road 
"  with  like  charter  or  statutory  rights  and  privileges  as 
they  themselves  had.'' 

Running  powers  and  traffic  arrangements  are  essen- 
tially different  in  their  character.  It  may  be  that  the 
Legislature  might,  if  applied  to,  grant  power  to  these 
defendants  to  run  their  locomotives  in  Canada  with  like 
privileges  against  actions  as  they  have  granted  to  our  own 
railways,  but  in  passing  such  legislation  it  might  become 
a  pertinent  enquiry  whether  similar  privileges  are  granted 
to  our  railways  in  the  United  States.  Our  duties  are  con- 
fined to  ascertaining  whether  the  statutes  to  which  we 
have  been  referred  afford  any  justification  to  these  defen- 
dants, and  with  great  respect  to  those  who  differ  from  me 
I  can  find  no  such  protection. 

I  have  not  thought  it  necessary  to  analyze  the  cases 
referred  to  by  the  learned  counsel  for  the  defendants,  as 
shewing  a  disposition  on  the  part  of  the  Court  to  enlarge 
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the  powers  of  corporate  bodies  at  the  present  day.  Tt  Judgment, 
may  be  conceded  that  a  railway  corporation  has  by  infer-  Burton, 
ence  power  to  enter  into  any  species  of  contracts  which  are 
incident  to  the  purposes  for  which  it  was  created  and  the 
business  in  which  it  is  engaged,  except  in  so  far  as  this 
power  is  expressly  or  impliedly  restricted  by  the  terms  of 
its  charter  or  the  general  law,  but  it  can  scarcely  be  pre- 
tended that  a  transfer  of  its  chartered  powers  to  another 
comes  within  its  general  powers  or  is  not  impliedly  pro- 
hibited. I  am  of  opinion,  therefore,  that  so  far  as  this 
agreement  professed  to  extend  to  the  Michigan  Company 
the  immunities  the  Canada  Southern  Railway  enjoyed  in 
running  its  own  locomotives,  it  exceeded  its  powers,  and  the 
defendants  are  without  protection. 

I  should,  therefore,  have  held  the  plaintiff  Wealleans 
entitled  to  recover,  but  it  was  said  the  question  of  whether 
the  sparks  proceeded  from  the  defendants'  engine  was  not 
submitted  to  the  jury.  It  seems  incredible  that  the  case 
should  have  been  allowed  to  come  to  this  Court  without 
this  question  having  been  disposed  of,  but  if  it  be  so,  we 
can  only  order  a  new  trial. 

OsLER,  J.A. : — 

[The  learned  Judge  stated  the  facts  as  already  set  out, 
and  continued  :] 

So  far  as  the  appeal  of  the  plaintiffs,  The  London  Mutual 
Fire  Insurance  Company,  is  concerned,  I  am  of  opinion 
that  it  must  be  dismissed.  I  consider  that  on  the  facts 
alleged  they  have  no  locus  standi  in  the  action,  which,  as 
to  them,  must  be  regarded  as  at  an  end.  So  also  as  to  the 
defendants,  the  Canada  Southern  Railway  Company,  who 
are  in  fact  not  strictly  parties  to  the  appeal,  and  against 
whom  relief  is  no  longer  sought.  The  sole  question  is  as 
to  the  Michigan  Central  Railway  Company,  whether  that 
company  was  lawfully  operating  their  co-defendants'  line  of 
railway.  If  they  were  so  lawfully  operating  the  line,  or 
lawfully  running  over  it  the  locomotive  engine  which 
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Judgment,  caused  the  damage  to  the  plaintiff,  the  appeal  must  fail, 
OsLER,     it  being   conceded    that   there   was   no   evidence  of 
J.A.  negligence. 

Then  as  to  the  Michigan  Central  Railway  Com- 
pany: It  is  evident  from  the  recital  of  the  agree- 
ment that  it  was  intended  to  be  made  in  exercise 
of  the  statutory  powers  conferred  upon  the  Canada 
Southern  Company  by  the  Consolidated  Railway  Act  of 
1879,  42  Vic.  ch.  9,  sec.  60  (D.),  an  Act  to  which  the  company 
was  subject,  though  originally  incorporated  by  Ontario 
legislation,  having  been  declared  a  work  for  the  general 
advantage  of  Canada  by  37  Vic.  ch.  68  (D.).  By  the 
same  Act  it  was  also  expressly  re-incorporated  as  a  Domin- 
ion Railway,  with  all  the  franchises,  rights,  powers,  etc.^ 
conferred  upon  it  by  the  Ontario  Acts.  These  Acts,  par- 
ticularly 35  Vic.  ch.  48,  sec.  9  (0.),  though  relied  upon  in  the 
argument,  do  not  seem  to  me  to  be  of  much  assistance  to 
the  defendants  on  the  question  now  raised.  1  think  they 
must  stand  or  fall  upon  section  60,  which  enacts  that  the 
directors  of  any  railway  company  may  at  any  time  make 
agreements  or  arrangements  with  any  other  company 
either  in  Canada  or  elsewhere  (a)  for  the  regulation  and 
interchange  of  traffic,  passing  to  and  from  their  railway  ; 
(6)  and  for  the  working  of  the  traffic  over  the  said  rail- 
ways respectively ;  (c)  or  for  either  of  those  objects  separ- 
ately ;  (d)  and  for  the  division  and  apportionment  of  the 
tolls,  rates  and  charges  in  respect  of  such  traffic  ;  (e)  and 
generally  in  relation  to  the  management  and  working  of 
the  railways  or  any  of  them  or  any  part  thereof,  and  of 
any  railway  or  railways  in  connection  therewith,  for  any 
term  not  exceeding  21  years,  and  to  provide  by  proxy  or 
otherwise  for  the  appointment  of  a  joint  committee  for  the 
better  carrying  into  effect  such  agreement  or  arrangement, 
with  such  powers  and  franchises  as  may  be  considered 
necessary  or  expedient,  subject  to  the  consent  of  two- 
thirds  of  the  stockholders,  voting  in  person  or  by  proxy. 
Some  years  later  the  assent  of  the  Governor-General 
in  Council  was  also  made  essential  to  the  validity  of  such 
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an  arrangement  by  the  Kailway  Act  of  Canada,  E.  S.  C.  Judgment, 
ch.  109,  sec.  56.  Osler, 

In  the  reasons  against  the  appeal  it  is  said,  that  the  status 
of  the  Michigan  Central  Railway  in  Canada  has  been  recog- 
nized by  various  Dominion  and  Provincial  Acts.  We  were 
not  referred  to  these  Acts  in  the  argument,  and  I  have  not 
succeeded  in  finding  them.  If  there  are  any  such  which 
refer  to  the  agreement  in  question,  they  might  have  an 
important  bearing  on  its  validity. 

In  the  law  of  railway  and  other  corporations,  no  prin- 
ciple is  better  settled  than  that,  except  so  far  as  they  are  by 
express,  or  necessarily  implied,  statutory  authority  enabled 
to  do  so,  they  cannot  divest  themselves  of  their  franchises  or 
delegate  to  others  the  performance  or  exercise  of  the  duties 
or  powers  which  the  Legislature  has  imposed  or  conferred 
upon  them.  In  other  words,  "  they  may  not  give  up  to 
others  the  control  of  their  special  powers  or  of  their  under- 
takings, whether  on  pretence  of  business  conventions  or 
otherwise  "  :  Brice's  Doctrine  of  Ultra  Vires,  8rd  ed.,  pp. 
482,  484,  and  authorities  there  cited;  Branch  y.  Jesup, 
106  U.  S.  468. 

"  A  company  cannot  make  a  lease,"  i.  e.,  a  lease  of  their 
railway  "  without  the  authority  of  Parliament.  That  has 
been  expressly  decided,  and  I  quite  agree  that  where  an 
agreement  under  the  shape  and  colour  of  a  working  agree- 
ment really  amounts  to  a  lease,  so  as  to  be  a  delegation  of 
the  whole  concern  and  all  its  powers,  that  is  as  operative 
as  a  lease  itself :"  per  Lord  Blackburn  in  Attorney- General 
V.  Great  Eastern  R.  W,  Co.,  5  App.  Cas.  at  p.  484.  The  word 
"  operative  "  is  probably,  from  the  context  of  the  whole 
judgment,  either  a  misprint  for  "  inoperative "  or  may 
mean  no  more  than  that  such  an  agreement  as  is  referi-ed 
to  is  neither  more  nor  less,  neither  better  nor  worse,  than  a 
lease.  I  refer  also  to  Attorney -General  v.  Niagara  Falls 
International  Bridge  Co.,  20  Gr.  34. 

The  agreements  and  arrangements  which  by  section  60 
one  company  is  authorized  to  enter  into  with  another^ 
either  in  Canada  or  elsewhere,  are  traffic  ai'rangements  for 
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Judgment,  the  regulation  and  interchange  of  traffic  passing  over  their 
OsLER,  lines,  and  in  some  of  the  cases  which  have  arisen  under 
J.  A.  corresponding  provisions  it  has  been  difficult  to  determine 
under  which  head,  that  of  legal  traffic  arrangements  or 
illegal  transfer  of  powers,  a  particular  agreement  is  to  be 
placed.  Many  of  these  cases  are  referred  to  in  Brice,  at 
pp.  495  et  seq.  The  agreement  we  are  now  dealing  with 
appears  to  me  to  go  far  beyond  any  of  those  of  which  it 
was  possible  to  urge  that  the  construction  was  doubtful. 

It  is  not  merely  a  contract  by  which,  assuming  this  to  be 
legal,  another  railway  company  is  employed  to  operate  the 
road  in  behalf  of  and  under  the  direction  and  control  of 
the  corporation  owning  the  franchise,  the  latter  receiving  a 
share  of  the  profit  as  compensation,  but  the  entire  control  of 
the  road  with  all  its  franchises  is  transferred  ;  and  it  is  for 
this  that  the  compensation  is  to  be  paid. 

It  is  something  more  than  a  mere  agreement  for  the  divi- 
sion of  profits,  or  than  a  forwarding  agreement,  or  an 
agreement  for  conferring  running  powers,  or  for  the  con- 
venient or  economical  working  of  the  joint  traffic.  Agree- 
ments of  this  description  might  well  be  held  to  come  within 
the  wide  words  of  section  60. 

Had  the  company  been  authorized  to  lease  or  transfer 
its  line  into  the  uncontrolled  possession  and  management 
of  another  company,  it  would  be  difficult  to  frame  an 
agreement  in  language  more  apt  for  that  purpose  than  is 
employed  in  the  one  before  us.  I  think  it  was  here  rightly 
argued  that  the  agreement  does  in  substance  and  effect 
amount  to  a  lease  of  the  Canada  Company's  roads  to  the 
Michigan  Company  for  the  term  of  twenty-one  years,  and 
the  case  of  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  is  an 
authority  for  so  construing  it.  "  We  know/'  say  the  Court, 
"  of  no  element  of  a  lease  which  is  wanting  in  this  instru- 
ment," and  after  citing  authorities  proceed:  "The  rail- 
road and  all  its  appurtenances  and  franchises,  including  the 
right  to  do  the  business  of  a  railroad  and  collect  the  pro- 
per tolls,  are  for  a  period  of  twenty  years  leased  by  the 
company  to  the  plaintiffs,  from  whom  in  return  it  receives 
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as  rent  one  half  of  all  the  gross  earnings  of  the  road.  The  Judgment, 
usual  provision  for  a  right  of  re-entry  on  the  failure  to  per-  Oslee, 
form  covenants  *  *  and  the  usual  covenant  for  repairs  J-^- 
and  proper  running  of  the  road  *  *  are  inserted  in  the 
instrument.  The  provision  for  the  complete  possession,  con- 
trol, and  use  of  the  property  of  the  company  and  its  fran- 
chises b}^  the  lessees  is  perfect.  Nothing  is  left  in  the  lessor 
but  the  right  to  receive  rent.  No  power  of  control  in  the 
management  of  the  road  and  in  the  exercises  of  the  fran- 
chises of  the  company  is  reserved."  It  is  true  that  in  the 
agreement  there  in  question  the  terms  "  lease,"  "  lessees," 
etc.,  are  used,  but  the  judgment  of  the  Court  does  not  turn 
on  that,  and  it  was  contended  that  the  contract  could  not 
fairly  be  called  a  lease.  All  we  have  to  see,  however,  is 
whether  the  agreement,  in  the  language  of  Lord  Black- 
burn above  quoted,  "  really  amounts  to  a  lease  so  as  to 
be  a  delegation  of  the  whole  concern  and  all  its  powers." 
I  am  clearly  of  opinion  that  it  does.  I  would  willingly, 
if  possible,  have  supported  the  agreement  as  being  one 
"generally  in  relation  to  the  management  and  working  of  the 
railways,  or  any  of  them,  or  any  part  thereof."  But  these 
words  in  section  60  cannot  have,  I  think,  the  large 
effect  of  enabling  one  company  to  delegate  its  franchises 
and  the  control  and  management  of  its  road  in  the  manner 
which  this  agreement  does,  and  the  last  clause  of  the 
section  regarding  the  appointment  of  a  joint  committee 
for  the  better  carrying  out  of  the  original  arrangement 
which  the  section  authorizes  indicates  the  limits  within 
which  the  company  may  abandon  the  internal  control  of 
its  line. 

It  was  not  argued,  nor  do  I  suppose  it  could  be  con- 
tended, that  the  agreement  amounted  merely  to  a  giving 
of  reasonable  facilities  for  the  use  by  the  Michigan  Central 
Railway  Company  of  the  Canada  Southern  Railway  Com- 
pany's railway  as  being  a  continuous  line  of  communica- 
tion, under  section  60,  sub-section  2,  a  clause  which  was 
repealed,  and  a  new  sub-section  substituted,  by  the  Act  of 
1883,  46  Vic.  ch.  24  (D.),  an  Act  which  contains  several  new 
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Judgment,  and  suggestive  provisions  as  to  the  acquirement  of  a  rail- 
OsLER,     way  by  a  person  or  corporation  not  having  corporate 
powers  authorizing  the  holding  or  operating  of  it. 

Being  of  opinion,  therefore,  that  the  agreement  is  one 
ultra  vires  the  Canada  Southern  Railway  Company  in 
the  sense  that  the  making  of  it  was  not  within  the  powers 
granted  to  them,  the  next  question  is  in  what  position  the 
Michigan  Central  Railway  Company  stands  to  those  who, 
like  the  plaintiff,  suffer  damage  from  a  fire  arising  in  the 
ordinary  course  of  operating  the  road.  That  the  agree- 
ment might  be  called  in  question  in  a  shareholders'  suit  or 
by  the  Attorney-General  on  behalf  of  the  public  I  appre- 
hend there  can  be  no  doubt ;  but  the  question  is  whether 
this  plaintiff  can  do  so  for  the  purpose  of  relieving 
himself  from  the  obligation  of  proving  that  his  loss  wa& 
caused  by  negligence,  as  he  would  have  had  to  do  had  the 
road  been  operated  by  the  Canada  Southern  Railway 
Company. 

I  have  not  found  any  case  bearing  much  resemblance  U> 
this  in  its  circumstances,  but  in  principle  it  appears  to  me 
that  the  plaintiff,  as  a  person  who  has  been  actually  dam- 
nified in  the  operation  of  the  road  under  the  agreement, 
must  be  entitled  to  shew  that  it  is  ultra  vires  the  Canada 
Southern  Railway  Company,  and  so  to  shew  that  the 
Michigan  Central  Railway  Company  were  not  operating 
the  road  under  any  statutory  authority.  It  must  be 
clearly  borne  in  mind  that  the  acts  of  operating  the  road, 
running  the  locomotive,  etc.,  were  the  acts  of  the  Michigan 
Central  Railway  Company  and  not  those  of  the  Canada 
Southern,  though  done,  so  far  as  they  are  stated  to  be  done,, 
in  the  name  of  the  latter, but  not,  as  the  statement  of  defence 
asserts,  for  and  on  behalf  of  that  company.  In  that  state 
of  things  the  plaintiff  is  entitled  to  rest  his  case  upon 
proof  that  the  fire  was  caused  by  a  locomotive  run  under 
the  direction  and  authority  of  the  Michigan  Central  Rail- 
way Company,  and  that  as  in  doing  so  they  were  not  acting 
under  any  statutory  authority  or  of  any  agreement  or  con- 
dition of  things  authorized  or  recognized  by  statute,  it  was- 
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not  necessary  to  prove  in  addition  that  such  locomotive  Judgment, 
was  negligent!}^  constructed  or  managed.     The  case  comes  Osler, 
within   the  principle   of  such  authorities  as  Jones  v.  '^"^ 
Festiniog  R.  W.  Co.,  L.  R.  3  Q.  B.  733;  Hilliard  v. 
Thurston,  9  A.  R.  514. 

The  appeal  must  therefore  be  allowed,  and  a  new  trial 
directed,  though  I  must  say  that  I  cannot  understand  why 
at  the  former  trial  all  the  facts  were  not  gone  into  neces- 
sary to  determine  the  case  subject  to  the  question  of  law 
involved.  I  am  glad  that  we  are  able  to  give  judgment 
at  this  time  while  Parliament  is  sitting,  as  the  defen- 
dants may  be  able  to  apply,  if  so  advised,  for  legislative 
sanction  of  an  agreement  which  has  probably  been  found 
to  be  in  the  interests  of  the  parties  and  the  public. 

Maclennan,  J.A.  : — 

The  question  in  this  appeal  is  whether  the  defendants, 
the  Michigan  Central  Railway  Company,  have  statutory 
authority  to  use  locomotives  propelled  by  steam  in  con- 
ducting their  traffic  over  the  line  of  the  other  company,  the 
Canada  Southern  Railway  Company.  It  is  admitted  that 
they  have  no  express  authority  either  from  Parliament  or 
from  the  Legislature  of  the  Province.  It  is  not  sufficient 
that  they  should  have  legal  permission  from  the  other 
company,  which  is  the  owner  of  the  soil  and  freehold  of  the 
roadbed,  to  use  such  locomotives.  A  private  owner  may 
lawfully  have  and  use  a  locomotive  or  other  steam  engine 
on  his  own  ground  or  on  navigable  waters,  without  any  leg- 
islative authority  ;  but  in  that  case  he  is  subject  to  the  com- 
mon law  duty  declared  in  Rylands  v.  Fletcher,  L.  R.  3  H.  L. 
330,  and  applied  in  Jones  v.  Festiniog  R.  W.  Co.,  L.  R.  3 
Q.  B.  733,  of  preventing  the  escape  of  sparks  of  fire  to  the 
injury  of  the  neighbouring  land-owner.  In  the  case  of 
Jones  V.  Festiniog  R.  W.  Co.,  Lord  Blackburn  said : 
"  Here  the  defendants  were  using  a  locomotive  engine  with 
no  express  parliamentary  powers  making  lawful  that  use, 
and  they  are  therefore  at  common  law  bound  to  keep  the 


ONTARIO  APPEAL  REPORTS.  [VOL. 

Judgment,  engines  from  doing  injury,  and  if  the  sparks  escape  and 
Maclennan,  cause  damage,  the  defendants  are  liable  for  the  conse- 
quences,  though  no  actual  negligence  be  shewn  on  their 
part."  In  Hammersmith  and  City  R.  W.  Go.  v.  Brand,  L. 
R  4  H.  L.  171,  Lord  Chelmsford  said  (p.  201)  that  it  was 
established  by  Rex  v.  Pease,  4  B.  &  Ad.  80,  and  Vaughan 
V.  Taff  Vale  R.  W.  Co.,  5  H.  &  N.  679,  "  that  when  the 
legislature  has  sanctioned  the  use  of  a  locomotive  engine 
there  is  no  liability  for  any  injury  caused  by  using  it  so 
long  as  every  precaution  is  taken  consistent  with  its  use." 
The  language  used  by  Lord  Blackburn  is  "  express  par- 
liamentary power,"  but  probably,  as  said  by  Beven  in  his 
work  on  Negligence,  in  summarizing  the  result  of  the 
decisions,  it  is  sufficient  to  exempt  from  the  common  law 
liability  to  have  "  clear  statutory  authorization."  In  the 
present  case  it  is  contended  that  the  Michigan  Central 
Railway  Company,  which  is  a  foreign  corporation,  deriving 
its  corporate  power  and  franchises  from  a  foreign  jurisdic- 
tion, has  acquired  and  possesses  that  clear  statutory 
authorization,  not  directly  from  or  by  Canadian  legisla- 
tion, but  indirectly  through  an  agreement  with  the  Canada 
Southern  Railway  Company,  which  has  been  authorized 
and  sanctioned  by  such  legislation.  The  agreement  relied 
on  is  one  dated  the  12th  of  December,  1882,  under  which 
the  Canada  Southern  Railway  Company  delivered  to  the 
Michigan  Central  Railway  Company  the  possession  and 
control  of  its  road,  and  the  plant  and  equipment  properly 
belonging  thereto,  and  the  right  to  work  and  operate  it 
for  twenty- one  years.  The  Michigan  Central  Railway 
Company  covenanted  to  take  possession  and  to  maintain,, 
manage,  work  and  operate  the  road  in  like  manner  and  in 
all  respects  as  it  would  do  if  it  were  the  owner  thereof 
(but  in  the  name  of  the  Canada  Southern  Railway  Com- 
pany), "  with  like  charter  or  statutory  rights,  privileges, 
duties  and  obligations  as  the  said  Canada  Company 
now  has,  and  will  observe  and  perform  such  duties 
and  obligations  in  the  same  manner  as  said  company 
would  be  bound  to  do  if  this  agreement  were  not  made." 
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I  do  not  find  anything  else  in  the  agreement  which  can  Judgment 
be  contended  with  any  plausibility  to  confer,  if  the  com-  Maclennan, 
pany  could  by  any  agreement  whatever  do  so,  upon  the 
Michigan  Company  the  statutory  power  which  the  Canada 
Company  itself  undoubtedly  possessed  of  using  locomo- 
tives on  their  line.  Now  it  may,  and  I  think  ought  to  be 
conceded,  that  this  agreement  contemplates  that  the  Michi- 
gan Company  shall  operate  the  road  in  the  usual  way 
with  locomotives,  for  in  part  5  of  the  first  part  of  the 
agreement,  section  6,  express  provision  is  made  for  as  many 
as  125  of  those  engines;  and  I  think  it  follows  that  so 
far  as  they  could  do  so  the  Canada  Company  has  given  to 
the  Michigan  Company  the  power  to  use  locomotives  on 
the  line.  It  is  one  thing,  however,  to  authorize  the  Michi- 
gan Company  to  operate  their  line  with  locomotives,  and 
another  thing  to  give  them  statutory  power  to  do  so,  the 
statutory  power  which  the  Canada  Company  itself  pos- 
sessed, and  I  do  not  find  any  words  in  this  agreement 
professing  or  attempting  to  transfer  the  statutory  power. 
It  is  true  the  Michigan  Company  covenant  to  operate  the 
road  with  like  charter  or  statutory  rights,  privileges,  duties 
and  obligations,  etc.,  but  such  a  covenant  could  not  possi- 
bly, in  my  opinion,  operate  as  a  grant  or  transfer  of  char- 
ter or  statutory  rights  from  the  covenantee  to  the 
covenantor. 

It  was  contended  that  the  agreement  was  authorized  by 
section  9  of  the  Act  86  Vic.  ch.  86  of  the  Province,  afterwards 
confirmed  by  the  Dominion  Act  37  Vic.  ch.  68,  and  also 
by  section  60  of  the  Railway  Act  then  in  force,  42  Vic.  ch.  9. 
The  Ontario  Act  authorizes  the  company  to  agree  with  any 
other  railway  company  with  respect  to,  among  other 
things,  "  the  use  and  working  of  the  railway,  and  the  con- 
veyance of  trafiic  thereon,"  and  the  Railway  Act  (section 
60)  authorizes  such  agreements  "  generally  in  relation  to 
the  management  and  working  of  the  railways  or  any  part 
thereof."  These  are  very  large  powers  of  contract,  but 
there  is  nothing  in  either  of  them  which  authorizes  the 
company  to  confer  on  any  other  company  any  of  its  own 
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Judgment,  corporate  powers.  They  can  give  them  possession  of  their 
Maclennan,  line  and  their  rolling  stock  and  equipment,  and  can 
authorize  them  to  operate  the  whole  ;  but  in  doing  so,  the 
other  company  can  only  use  its  own  corporate  powers, 
whatever  they  may  be.  In  the  same  way  the  company 
might  authorize  a  private  person  to  run  a  locomotive  of 
his  own  over  the  line,  or  might  lend  or  hire  one  or  more  of 
their  own  locomotives  to  him,  but  I  think  it  is  clear  they 
could  not  confer  on  him  the  statutory  immunity  from 
liability  in  the  absence  of  negligence  which  they  them- 
selves possessed.  That  statutory  immunity  is  a  part 
of  their  corporate  franchise,  and  is  incapable  of  being  de- 
mised or  transferred  or  assigned  without  express  power  for 
the  purpose.  The  distinction  is  between  the  common  law 
right  to  use  a  dangerous  machine,  or  substance,  or  thing 
on  one's  own  land,  and  a  statutory  right  to  use  the  same 
thing.  The  Festiniog  Company  was  a  railway  company, 
and  they  had  an  undoubted  right  to  use  locomotives  on 
their  own  line,  but  subject  to  liability  for  any  damage 
they  might  do  to  neighbouring  properties,  whether  arising 
from  negligence  or  not.  What  the  company  lacked  was 
the  statutory  authority,  which  would  have  given  them 
immunity.  I  think  that  is  the  position  of  the  Michigan 
Central  Railway  Company  in  this  case.  They  are  fully 
authorized  to  use  locomotives,  but  not  possessing  statutory 
authority  to  do  so  their  liability  for  damage  is  according 
to  the  rule  of  the  common  law.  1  think  the  Canada  South- 
ern Railway  Company  could  not  even  if  they  tried  confer 
or  assign  such  authority  upon  or  to  the  Michigan  Central 
Railway  Company,  and  that  if  they  had  the  power  the 
agreement  does  not  profess  to  confer  it. 
I  think  the  appeal  should  be  allowed. 

Hagarty,  C.  J.  0. : — 

The  main,  if  not  the  only  point  for  discussion,  may  be 
stated  thus.  The  plaintiffs'  barn  and  its  contents  were 
burned,  as  he  claims,  by  fire  from  an  engine  on  the  de- 
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fendants'  line.     No  proof  of  negligence  of  any  kind  was  Judgment, 
offered.    It  was  insisted  that  as  the  engine  was  run  by  the  Hagarty, 
Michigan  Central  Railway  over  the  line  of  the  Canada  ^.J.O. 
Southern  Railway,  the  former  corporation  had  no  legal 
authority  to  run  carriages  propelled  by  steam  or  to  use  fire, 
and  were  therefore  liable  for  the  escape  of  fire  with  or 
without  negligence.    It  was  conceded  that  the  case  failed 
as  to  the  Canada  Southern  Railway. 

The  agreement,  the  terms  of  which  have  already  been 
fully  stated,  is  objected  to  by  the  plaintiffs  as  wholly 
unlawful,  and  a  complete  handing  over  to  a  foreign  cor- 
poration of  the  entire  control,  etc.,  of  the  Canadian  road. 

The  Canada  Southern  Company  was  chartered  by  the 
Ontario  Legislature. 

By  35  Vic.  ch.  48  sec.  9  (0.),  the  company  were  em- 
powered to  make  arrangements  for  the  conveyance  or 
transit  of  traffic  with  any  other  railway  company,  or  with 
the  International  or  any  other  railway,  bridge  or  tunnel 
company,  with  respect  to  all  matters  as  to  maintenance 
and  management  of  the  works  of  the  company  respect- 
ively or  any  part,  and  the  use  and  working  of  the  railway 
or  bridge,  and  the  conveyance  of  traffic  thereon,  etc.,  etc. 

In  1874,  by  the  Dominion  Act  87  Vie.  ch.  68,  this  road 
was  declared  to  be  for  the  general  benefit  of  Canada,  and 
to  come  under  the  jurisdiction  of  Canada,  with  all  the 
powers  and  franchises  held  under  the  Ontario  charter.  The 
Act  recited  that  from  the  location  of  its  lines,  with  respect 
to  connecting  lines  in  the  United  States,  it  was  necessary 
for  the  better  transaction  of  its  business,  and  that  the  com- 
pany had  represented  that  it  was  necessary,  that  it  should 
become  a  corporation  under  the  Dominion  jurisdiction. 

The  agreement  in  question  was  made  under  the  author- 
ity of  the  Dominion  Railway  Act  of  1879,  42  Vic.  ch.  9, 
sec.  60.    The  main  clause  is  as  follows  : — 

"  The  directors  of  any  railway  company  may,  at 
any  time,  make  agreements  or  arrangements  with  any 
other  company,  either  in  Canada  or  elsewhere,  for  the  reg- 
ulation and  interchange  of  traffic  passing  to  and  from  their 
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Judgment,  railways,  and  for  the  working  of  the  traffic  over  the  said 
Hagarty,  railways  respectively,  or  for  either  of  those  objects  separ- 
ately,  and  for  the  division  and  apportionment  of  tolls,  rates, 
and  charges  in  respect  of  such  traffic,  and  generally  in 
relation  to  the  management  and  working  of  the  railways, 
or  any  of  them,  or  any  part  thereof,  and  of  any  railway  or 
railways  in  connection  therewith,  for  any  term  not  exceed- 
ing twenty-one  years,  and  to  provide  either  by  proxy  or 
otherwise,  for  the  appointment  of  a  joint  committee  or 
committees  for  the  better  carrying  into  effect  any  such 
agreement  or  arrangement,  with  such  powers  and  functions 
as  may  be  considered  necessary  or  expedient,  subject  to  the 
consent  of  two-thirds  of  the  stockholders  voting  in  person 
or  by  proxy." 

Provisions  are  then  made  for  the  return  of  carriages 
and  other  vehicles,  and  for  affording  all  reasonable 
facilities  for  receiving  and  forwarding  all  traffic  in  the 
case  of  railways  forming  part  of  a  continuous  line  of 
railway  in  the  using  of  it  as  a  continuous  line  of  com- 
munication. And  by  sub-section  5,  the  word  "  traffic " 
includes  passengers,  baggage,  goods,  animals,  and  things 
conveyed  by  railway,  and  cars,  trucks,  and  vehicles  of  any 
description  adapted  for  running  over  any  railway. 

The  course  of  legislation  for  many  years  in  railway  mat- 
ters has  been  to  permit  and  facilitate  in  every  way  all 
arrangements  between  our  railways  and  the  American 
railway  systems  as  to  the  respective  user  of  the  lines  and 
transport  of  passengers  and  traffic,  especially  when  the 
Canadian  and  the  foreign  line  between  them  constitute  a 
continuous  line  of  communication.  Many  Acts  and  pro- 
visions of  Acts  may  be  referred  to  indicative  of  such  pur- 
pose. I  might  mention  an  Act  of  last  session,  56  Vic.  ch. 
44  (D.)  and  ch.  51  of  same  session. 

Parliament  has  also  expressly  sanctioned  arrangements 
by  this  Canada  Southern  Railway  Company  with  foreign 
corporations  of  the  most  extensive  kind,  down  to  the  mort- 
gage to  Mr.  Vanderbilt  and  others  of  every  description  of 
property,  real  and  personal,  etc.    I  refer  to  the  Act  of 
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1878,  41  Vic.  ch.  27  (D.),  generally  called  the  Arrangement  Judgment. 
Act  of  the  Canada  Southern  Railway  Company.  Hagarty, 

These  two  railroads  between  them  form  a  very  impor-  C.J.O. 
tant  continuous  line  between  the  State  of  Michigan  and 
the  west  through  Canada  to  a  junction  with  the  New 
York  lines  over  the  Niagara  River. 

The  Canada  Southern  Railway  Company  by  the  agree- 
ment preserves  all  its  corporate  existence  and  franchises, 
and  all  its  rolling  stock  is  to  be  used  by  the  Michigan 
Central  Railway  Company.  The  residue  of  the  gross 
earnings,  after  payment  of  all  charges  and  expenses,  is  to 
be  apportioned  at  a  named  rate  between  the  two  com- 
panies. 

The  injury  claimed  here  was  done  by  sparks  from  a  loco- 
motive owned  by  the  Canada  Southern  Railway  Company 
but  under  the  actual  management  of  the  Michigan  Cen- 
tral Railway  Company.  It  is  insisted  for  the  plaintiff  that 
the  permission  to  use  steam  propelled  locomotives  on  this 
railway  is  not  accorded  to  the  foreign  corporation  ;  that 
they  are  running  the  trains  at  their  own  peril  and  are  liable 
for  the  escape  of  fire  with  or  without  negligence. 

If  Parliament  has  not  sanctioned  the  use  of  this 
railway  so  that  a  foreign  corporation  can  by  consent 
and  agreement  of  the  Canada  Southern  Railway  Company 
lawfully  run  over  it,  then  the  plaintiff's  argument  must 
prevail. 

I  think  under  the  statutable  powers  the  Canada  South- 
ern Railway  Company  might  authorize  the  Michigan 
Central  Railway  Company  to  run  trains  over  their  line 
for  carriage  of  passengers  or  freight.  If  so,  I  think  such 
trains  would  be  lawfully  there  using  locomotives,  and  I 
cannot  understand  why  we  should  apply  the  principle  laid 
down  in  Jones  v.  Festiniog  R.  W  Co.,  L.  R.  3  Q.  B.  733,  to 
the  use  of  railways  in  the  present  day. 

Once  grant  that  the  Legislature  allows  the  Canadian 
company  in  a  continuous  line  of  communication  to  arrange 
with  a  foreign  company  to  pass  its  trains  over  their  line,  I 
think  that  the  ordinary  consequence  must  follow.  It 
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Judgment,  is  fche  lawful  passage  through  Canada  of  a  locomotive  pro- 
Hagarty,  pelled  by  fire  heat — by  a  lawful  use  of  a  dangerous  element 
G.J.O.  — a^j^(j  ^-j^Q  absence  of  negligence  no  action  lies  for 
damages  caused  by  escape  of  fire.  I  at  once  agree  that  if  the 
statutable  authority  does  not  permit  the  Canadian  company 
thus  to  give  a  running  power  or  license  to  the  foreign 
company  my  conclusion  is  erroneous. 

I  think  that  under  this  authority  the  company  could  con- 
tract with  a  foreign  company  or  individual  to  supply  rolling 
stock,  and  to  run  such  rolling  stock,  supplying  engineers, 
firemen,  etc.,  therefor;  or  could  contract  for  the  daily 
working  and  running  of  the  Canada  Southern  Company's 
own  rolling  stock  at  a  fixed  price ;  in  short,  could  con- 
tract as  to  everything  for  the  carrying  out  in  the  most 
approved  and  convenient  manner — in  the  words  of  the 
enabling  clause  —so  that  "  no  obstruction  may  be  offered 
in  the  using  of  such  railway  in  a  continuous  line  of 
communication." 

I  think  all  such  arrangements  would  be  within  the 
powers  granted  by  statute. 

I  do  not  think  the  decision  here  necessarily  depends  on 
the  perfect  validity  of  the  agreement  of  December,  1882. 
All  I  think  it  necessary  to  establish  is  that  the  train  in 
question,  said  to  have  caused  the  damage,  was  lawfully  on 
the  line  with  the  consent  of  the  Canada  Southern  Com- 
pany. If  so,  in  my  judgment,  it  would  have  the  same 
right  to  use  fire  for  the  propulsion  of  a  locomotive  engine. 

The  rolling  stock  was  all  the  property  of  the  Canada 
Southern  Company.  It  was,  by  an  arrangement  with  them, 
run  and  managed  by  the  foreign  company  on  a  division  of 
profits  or  toll. 

I  feel  most  reluctant  to  apply  any  different  measure  of 
liability  to  a  locomotive  managed  by  foreigners  by  an 
arrangement  with  the  Canada  Southern  Company  and 
one  wholly  managed  by  the  servants  of  the  latter. 

Under  the  agreement  all  the  running  and  management 
were  to  be  done  in  the  name  of  the  Canada  Southern  Com- 
pany, which  company  would  be,  as  to  the  rest  of  the  world, 
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the  apparent  proprietor,  and  responsible  for  all  injuries  to  Judgment, 
property  or  person,  but  in  either  view  it  would  be  a  per-  Hagarty, 
missive  user  of  a  dangerous  engine  requiring  the  most  care-      C.  J.O. 
f  ul  precautions  of  management,  with  responsibility  only  if 
negligence  were  shewn. 

I  think  that  very  liberal  views  are,  especially  of  late 
years,  taken  by  the  Courts  as  to  railway  arrangements,  so 
long  as  nothing  is  done  contrary  to  the  legislative  powers. 

I  may  refer  to  the  language  of  James,  and  Bram well, 
h.JJ.,  in  Attornei/- General  v.  Great  Eastern  R.  W.  Co.,  11 
Ch.  D.  449. 

The  power  of  doing  acts  and  making  arrangements,  not 
expressly  forbidden,  is  very  fully  discussed.  Many  of  the 
cases  are  considered  by  Blake,  V.  C,  in  a  well  considered 
judgment,  in  Campbell  v.  Northern  R.  W.  Co.,  26  Gr.  522. 

I  must  repeat  that  I  base  my  judgment  on  the  point 
that  when  a  locomotive  owned  or  managed  by  the  foreign 
company  is  running  on  the  Canadian  line  with  the  express 
assent  of  the  latter  company,  given  under  this  statutable 
power,  no  greater  liability  as  to  damages  done  by  sparks 
therefrom  is  incurred  than  in  the  case  of  an  engine  under 
the  sole  management  and  control  of  the  Canada  Southern 
Company. 

I  do  not  think  it  necessary  further  to  criticize  the  agree- 
ment actually  made  in  all  its  provisions. 

This  is  not  a  proceeding  or  information  by  the  Attorney- 
General  against  the  railway  company  for  infringement  of 
its  chartered  powers,  or  for  acts  done  in  excess  thereof. 

I  cannot  place  the  plaintiff  in  any  similar  position,  nor 
can  I  believe  that  when  our  Legislature  gave  these  large 
powers  of  arrangement  with  foreign  companies  as  to  run- 
ning trains  on  Canadian  lines,  it  did  not  at  the  same  time 
render  it  lawful  for  the  foreign  train  to  use  fire  for  propul- 
sion, with  the  same  immunity  from  liability  except  in  the 
case  of  proved  negligence. 

Appeal  allowed  in  part  with  costs, 
Hagarty,  C.  J.  0.,  dissenting. 
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Grant  v.  Northern  Pacific  Junction  Railway 
Company. 

Railways — Carriers — Connecting  Lines — Misdelivery  of  Goods — Principal 
and  Agent — Consignor  and  Consignee. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Chancery  Division,  affirming  that  of  Street, 
J.,  reported  22  0.  R.  645,  and  was  argued  before  Hagarty, 
C.  J.  0.,  Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the 
19th  of  March,  1894. 
J.  McGregor  and  R.  G.  Smyth,  for  the  appellants. 
W.  Neshitt,  and  T.  Wells,  for  the  respondents. 

At  the  conclusion  of  the  argument  the  appeal  was  dis- 
missed with  costs. 
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Innes  et  al.  v.  Ferguson. 

Statute  of  Limitations — Prescription — Easement. 

The  time  for  acquisition  of  an  easement  by  prescription  does  not  run  while 
the  dominant  and  servient  tenements  are  in  the  occupation  of  the  same 
person,  even  though  the  occupation  of  the  servient  tenement  be  wroDg- 
f  ul  and  without  the  privity  of  the  true  owner. 

Judgment  of  the  Chancery  Division  reversed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  Statement, 
of  the  Chancery  Division. 

The  action  was  brought  by  the  rector  and  churchwar- 
dens of  St.  Paul's  church,  London,  to  recover  possession 
of  a  strip  of  land  on  Duffer  in  avenue  in  that  city,  and  was 
tried  at  London,  on  the  5th  and  6th  of  October,  1891,  by 
MacMahon,  J.,  who,  on  the  2nd  of  April,  1892,  delivered 
the  following  judgment  in  the  plaintiffs'  favour. 

MacMahon,  J. : — 

It  was  admitted  that  the  church  of  St.  Paul  owned  the 
block  of  land  as  described  in  the  grant  from  the  Crown  as 
follows: — "Bounded  on  the  east  by  the  western  limit  of 
Clarence  street,  on  the  west  Vjy  the  eastern  extremity  of 
Mark  lane,  on  the  north  by  the  southern  limit  of  Duke 
street,  and  on  the  south  by  the  northern  limit  of  North 
street." 

The  block  of  land  owned  by  the  church  of  St.  Paul,, 
and  the  piece  of  land  in  dispute,  are  shewn  on  the  plan : 
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The  Lord  Bishop  of  Huron  and  the  churchwardens  of  Judgment, 
the  church  of  St.  Paul,  by  several  conveyances,  conveyed  macMahon, 
to  Thomas  McMullen,  commencing  at  the  distance  of  133 
feet  west  from  the  westerly  limit  of  Clarence  street,  57 
feet  on  the  south  side  of  Duke  street,  by  a  depth  of  120 
feet,  and  adjoining  such  57  feet  an  additional  77  feet  to 
the  west  thereof,  by  a  depth  of  117  feet.  The  last  con- 
veyance to  McMullen  is  dated  August,  1865,  of  the  77  feet 
by  117  feet. 

On  the  22nd  of  February,  1865,  the  rector  and  church- 
wardens conveyed  to  Peter  Weston  a  part  of  the  said 
block  by  the  following  description  : — "  Commencing  at  the 
north-west  corner  of  said  block,  thence  easterly  along  the 
southerly  limit  of  Duke  street  150  feet ;  thence  southerly 
parallel  to  Clarence  street  100  feet  more  or  less,  to  the 
northerly  limit  of  a  lane  of  15  feet  in  width  running  from 
Mark  lane  parallel  to  Duke  street  aforesaid  ;  thence  west- 
•erly  along  said  northerly  limit  of  said  lane  to  the  easterly 
limit  of  Mark  lane  ;  thence  northerly  along  the  easterly 
limit  of  Mark  lane  to  the  place  of  beginning  ;  together 
with  a  right  of  way  in,  over  and  upon  the  said  lane,  to- 
gether with  all  the  appurtenances  thereunto  belonging  or 
appertaining." 

The  conveyances  in  favour  of  McMullen  and  Weston  left 
a  strip  of  17  feet  in  width  between  their  two  properties 
undisposed  of  and  unconveyed  by  the  church  of  St.  Paul. 

On  the  3rd  of  October,  1865,  McMullen  conveyed  the 
westerly  65  feet  of  the  134  feet  owned  by  him  on  Duke 
street  to  the  defendant  John  Ferguson. 

Weston,  by  deed  dated  the  19th  of  January,  1883, 
■conveyed  the  easterly  40  feet  of  his  land  to  Sanford 
Granger,  described  as  commencing  at  110  feet  from  the 
north-west  corner  of  said  block  and  running  easterly  along 
the  southerly  limit  of  Dufferin  avenue  40  feet  more  or  less, 
to  the  westerly  limit  of  a  lane  15  feet  in  width  (being  the 
land  in  dispute  in  this  action). 

The  said  40  feet  so  convej^ed  to  Granger  was  by  several 
mesne  conveyances  vested  in  the  defendant  John  Ferguson, 
in  September,  1886. 
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Judgment  Duke  street  mentioned  in  the  conveyances  is  now  Du£- 
MacMahon,  ferin  avenue ;  Mark  lane  is  now  called  Richmond  street^ 
^'        and  Clarence  street  is  now  called  Park  avenue. 

The  9th  paragraph  of  the  statement  of  defence  alleges 
that  the  deeds  from  the  rector  and  churchwardens  to 
Weston  conveyed,  or  intended  to  convey,  the  right  of  way 
over  the  said  lane  of  15  feet,  and  that  if  the  said  deed  did 
not  do  so,  it  was  omitted  by  mutual  mistake,  and  the  de- 
fendants  claim  a  reformation  of  said  deed. 

The  deeds  from  the  church  of  St.  Paul  to  the  different 
grantees,  are  not  under  the  Act  to  facilitate  the  conveyance 
of  real  property,  and  in  none  of  them  is  there  a  mention 
of,  much  less  a  conveyance  of,  any  right  of  way  from  Duke 
street  (Dufferin  avenue). 

Weston  was  called  as  a  witness  for  the  defendants,  and 
stated  that  when  he  purchased  there  was  what  he  con- 
ceived to  be  a  right  of  way  further  east  between  the  pro- 
perty that  McMullen  purchased  in  his  first  conveyance  and 
the  property  purchased  by  his  last  conveyance  in  1865.  He 
must  have  been  under  a  misapprehension  as  to  this,  for  in 
none  of  the  conveyances  to  McMullen  is  there  any  mention 
of  any  lane  or  right  of  way  from  Dufferin  avenue.  Weston 
was  also  under  the  impression  that  at  the  time  he  pur- 
chased, Mr.  Y.  Cronyn,  who  was  the  solicitor  for  St.  Paul's 
church,  had  a  sketch  which  shewed  a  right  of  way  along 
the  eastern  boundary  of  the  150  feet  purchased  by  him 
(Weston).  Mr.  Cronyn  said  there  was  no  surveyor's  plan,, 
but  there  was  a  reservation  out  from  the  church  property 
to  Dufferin  avenue,  for  the  use  of  the  church. 

The  evidence  is,  that  the  church  had  at  the  south  end  of 
the  unconveyed  17  feet  a  gate  communicating  with  St. 
Paul's  churchyard,  through  which  coal,  wood,  etc.,  were 
brought,  and  the  adherents  of  the  church  used  the  17  feet 
and  the  gate  at  the  end  as  a  means  of  ingress  and  egress, 
to  and  from  the  cathedral  grounds. 

The  defendant  John  Ferguson,  who  is  an  undertaker, 
after  he  had  purchased  from  McMullen  in  1865,  used  this 
reservation,  as  it  is  called,  as  a  right  of  way  for  his  horses. 
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hearse,  etc.,  to  and  from  the  south  end  of  his  property,  on  Judgment. 

which  was  erected  a  barn  and  stable  with  doors  opening  MacMahon, 

out  on  the  lane  running  east  from  Richmond  street.  Weston 

and  his  tenants  used  this  strip  of  land  as  a  lane  for  getting 

in  supplies,  etc.,  from  18G5  until  he  sold  to  Granger  in 

1883. 

When  John  Ferguson  became  in  1886  the  owner  of  the 
40  feet  conveyed  by  Weston  to  Granger,  he  erected  dwel- 
ling houses  thereon,  one  of  which  is  now  occupied  by  his 
ison,  the  defendant  J ames  H.  Ferguson,  and  J ohn  Ferguson 
at  that  time  boulevarded  in  front  of  the  reservation  from 
the  fence  line  of  DufFerin  avenue  out  into  the  street,  a  dis- 
tance of  27  feet  to  the  sidewalk,  and  placed  an  iron  bar  be- 
tween posts  at  the  sidewalk  across  the  so-called  right  of 
way,  except  for  a  distance  of  2  feet  6  inches,  where  there 
is  an  opening  for  a  walk  for  pedestrians  to  the  east  of  the 
house  occupied  by  James  H.  Ferguson. 

The  fee  of  the  land  is  in  the  plaintiffs,  but  the  defendant 
liad  by  over  20  years'  use  of  the  land  between  1865  and 
1886,  acquired  by  prescription  an  easement  or  right  of  way 
*over  this  land  (R.  S.  0.  ch.  Ill,  sees.  35  and  37). 

What  the  design  of  the  defendant  John  Ferguson  was, 
after  he  acquired  the  40  feet  sold  by  Weston  and  had  built 
thereon,  is  stated  in  his  examination  for  discovery,  which 
is  as  follows :  '  Made  a  boulevard  in  front  out  on  the 
street  in  keeping  with  the  rest,  shutting  up  this  so-called 
lane  except  about  three  feet.  I  have  closed  it  up  so  that 
it  is  possible  to  open  it  up  as  a  lane  from  Dufferin  avenue, 
and  it  is  used  now  by  people  on  foot ;  at  present,  a  person 
driving  from  Dufferin  avenue  could  use  it  by  lifting  the 
bar.  The  bar  is  lying  in  a  socket  on  the  top,  not  nailed 
down,  and  can  be  taken  down  in  five  minutes  if  needed. 
I  do  not  know  that  it  has  been  used  by  taking  down  the 
bar  since  I  got  the  land.  There  is  no  gate  in  the  boule- 
vard at  all  that  can  be  driven  through.  The  open  space  I 
refer  to  is  about  three  feet,  just  for  walking  through.  I 
believe  it  now  to  be  a  lane  from  Dufferin  avenue  and  can 
be  used  as  such,  though  it  has  not  been  used  as  such  for 
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Judgment.  ;gve  years.  The  boulevaird  in  front  is  there  for  two  or  three 
MacMahon,  years ;  I  paid  no  attention  to  the  time  it  was  laid  out.  The 
house  was  built  before,  but  1  can't  say  when.  The  pro- 
perty in  dispute,  as  a  15  foot  lane,  can  be  used  as  a  lane 
from  Dufiferin  avenue  now,  and  has  always  been  open  ex- 
cept for  the  bar  which  I  spoke  of.  I  always  had  an  idea 
it  was  meant  for  a  way  into  the  church  property ;  never 
disputed  that,  but  except  by  persons  on  foot,  and  by  haul- 
ing wood  at  the  back  from  Richmond  street,  it  has  not,  to 
my  knowledge,  been  used  for  a  lane  in  five  years  past.' 

On  the  8th  July,  1890,  the  solicitors  for  the  plaintiffs^ 
wrote  to  the  defendant  John  Ferguson,  complaining  that 
he  was  building  on  certain  portions  of  the  cathedral  block,, 
which  belonged  to  the  church,  and  that  he  (Ferguson)  was 
taking  possession  of  the  17  feet,  and  on  behalf  of  the 
rector  and  churchwardens  the  solicitors  demanded  a  res- 
toration to  the  church  of  the  possession  of  the  property 
which  it  was  claimed  Ferguson  had  illegally  taken  posses- 
sion of,  and  he  was  also  called  upon  to  remove  such  por- 
tions of  the  buildings  as  he  had  wrongfully  placed  there.. 
No  attention  was  paid  to,  or  any  answer  made  to  the  com- 
munication, and  on  the  15th  of  May,  1891,  this  action  was 
commenced. 

I  find  that  the  church  sold  and  conveyed  (out  of  a  total 
frontage  of  434  feet  on  Dufferin  avenue)  417  feet,  leaving 
17  feet  unconveyed.  Of  this  17  feet,  1  foot  11 J  inches 
were  included  within  McMullen's  fence  after  his  purchase 
which  have  been  in  possession  of  John  Ferguson  since 
1865,  and  as  to  this  1  foot  llj  inches  the  plaintiffs  are 
barred  by  the  Statute  of  Limitations.  The  uncontradict- 
ed evidence  of  the  architect  of  the  dwelling  erected  by 
Ferguson  on  the  40  feet  formerly  owned  by  Weston,  was 
that  the  main  wall  on  the  east  side  of  such  building  was 
built  on  the  line  of  the  fence  erected  by  Weston,  which 
encroached  1  foot  8|-  inches  on  the  unconveyed  17  feet,  and 
so  has  also  been  lost  to  the  plaintiff^s  by  the  statute. 

The  bay  window  and  chimney  of  the  dwelling  erected 
on  the  west,  projects  over  this  line  4J  inches ;  the  eaves  on 
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the  east  side  of  the  house  also  project  several  inches.  Judgment. 
The  steps  leading  to  the  side  entrance  on  the  east,  project  MacMahon, 
3  feet,  and  the  stable  in  the  rear  projects  2  inches  on  this 
piece  of  land  over  the  boundary  fenced  in  by  Weston. 

It  was  urged  by  Mr.  Bayly  for  the  plaintiffs,  that  Fer- 
guson, not  having  had  the  use  of  this  piece  of  land  as  a 
right  of  way  for  forty  years,  had  not  acquired  an  inde- 
feasible easement  thereof,  under  section  85  of  K  S.  0.  ch. 
Ill ;  and  that  his  acts  in  encroaching  thereon,  by  the 
buildings  above  referred  to,  and  by  erecting  the  barriers 
in  the  street,  shewed  an  intention  to  abandon  it  as  a  right 
of  way ;  and  that  he  was  taking  possession  of  it  as  his 
private  property,  which  would  have  resulted  in  a  few  years 
in  acquiring  title  thereto  by  length  of  possession. 

I  find  as  a  fact  that  the  defendant  did  not  himself  in- 
tend to  use  any  portion  of  this  as  a  right  of  way  except 
the  2  feet  6  inches  as  a  foot  path  for  pedestrians,  and  that 
he  erected  the  barrier  at  the  sidewalk  in  the  street  between 
the  street  line  and  Dufferin  avenue,  so  as  to  prevent  the 
space  between  his  own  residence  and  that  occupied  by  his 
son  J.  H.  Ferguson,  from  being  used  as  a  right  of  way, 
and  that  he  has  for  the  past  five  years  been  using  the  same 
as  his  private  grounds. 

There  was,  according  to  my  view,  no  interruption  within 
the  meaning  of  the  Act.  See  Garr  v.  Foster,  3  Q.  B.  581 ; 
Eegina  v.  Chorley,  12  Q.  B.  515  ;  Ladyman  v.  Groove,  L.  R. 
6  Ch.  763.  But  there  was  a  voluntary  discontinuance 
or  cesser  for  a  period  of  four  years  by  Ferguson  of  the 
user  of  this  right  of  way  except  as  already  indicated 
by  the  foot  path  running  from  Dufferin  avenue  to  the 
house  occupied  by  James  H.  Ferguson,  unless  it  could  be 
said  that  the  use  by  Ferguson  of  the  other  portion  of  the 
vacant  space  by  his  passing  from  his  house  to  that  occu- 
pied by  his  son,  could  be  considered  to  be  a  user  of  the 
right  of  way  as  a  continuous  user  of  the  easement  that 
had  been  acquired.  I  have  found  that  the  dwelling  erec- 
ted by  Ferguson  on  the  40  feet  acquired  from  Weston, 
projects  for  some  inches  on  to  this  land  and  so  is  a  contin- 
uous trespass  thereon. 
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Judgment.  J  g^d  that  by  putting  up  the  railing  or  fence  at  the 
MacMahon,  boulevard,  Ferguson  has  closed  up  as  against  St.  Paul's 
church  (the  owner  of  the  fee),  what  he  (Ferguson)  claims 
is  a  right  of  way. 

There  must  be  judgment  for  the  defendant  James  H. 
Ferguson,  dismissing  the  action  as  against  him  without 
costs,  and  there  will  be  judgment  for  the  plaintiffs  as 
against  John  Ferguson,  compelling  him  to  remove  the  ob- 
structions created  by  the  erection  of  the  dwelling  house 
and  other  buildings  on  the  land  in  question,  and  to  remove 
the  fence  so  as  to  give  from  Dufferin  avenue  a  clear  right 
of  way  through  the  piece  of  land  already  referred  to. 

The  plaintiffs  are  entitled  to  their  costs  as  against  the 
defendant  John  Ferguson. 

This  judgment  was  reversed  by  the  Chancery  Division, 
and  the  plaintiffs  appealed,  the  appeal  being  argued  before 
Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan,  J  J.  A., 
on  the  9th  of  March,  1894. 

Bayly,  Q.  C,  for  the  appellants.  By  the  defence  the 
defendants  expressly  claimed  only  a  right  of  way  over  15 
feet,  and  disclaimed  any  other  interest  therein,  and  the 
only  question  raised  was,  whether  they  were  or  were  not 
entitled  to  use  the  15  feet  as  a  lane  or  right  of  way,  and  the 
only  claim  w^hich  the  defendants  assert  they  have  estab- 
lished to  use  the  land  as  a  lane  or  right  of  way  is  by  pre- 
scription. But  they  have  failed  to  make  out  a  prescriptive 
right.  The  plaintiffs  admit  that  the  defendant  John  Fer- 
guson acquired  an  inchoate  right  of  way  over  the  15  feet, 
as  appurtenant  to  his  land  on  the  easterly  side  thereof,  but 
such  right  of  way  never  became  indefeasible,  and  has  been 
lost  by  non-user  since  the  year  1886,  when  he  made  a  boule- 
vard in  front  and  used  the  land  thenceforth  as  a  part  of 
his  private  grounds.  The  defendant  J ohn  Ferguson  never 
acquired  a  right  of  way  by  prescription  over  the  15  feet  as 
appurtenant  to  his  land  on  the  westerly  side  thereof,  as 
it  is  clear  that  he  only  used  it  from  the  year  1865  until 
the  year  1878,  when  he  laid  out  a  lane  of  10  feet  in  width, 
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and  used  it  instead.  If,  however,  John  Ferguson  acquired  ^^g^"'- 
an  inchoate  right  of  way  by  prescription  over  the  15  feet 
as  appurtenant  to  his  land  on  the  westerly  side  thereof,  it 
never  became  an  indefeasible  right,  but  was  lost  in  1886? 
when  he  made  the  boulevard  :  Ackroyd  v.  Smith,  10  C.  B- 
164;  Ward  v.  Robins,  15  M.  &  W.  237;  Lei th's  Black- 
stone,  2nd  ed.,  pp.  464,  465 ;  Moore  v.  Rawson,  3  B.  &  C. 
332  ;  Lowe  v.  Cmyentcr,  6  Exch.  825. 

T.  H.  Purdom,  for  the  respondents.  The  lane,  or  right 
of  way,  has  been  used  since  1866  with  both  properties.  The 
erection  of  the  boulevard  rail  did  not  interfere  with  the 
use  of  the  right  of  way,  for  all  purposes  for  which  it  was 
required.  People  walked  out  and  in  at  the  front,  and 
drove  out  and  in  at  the  back.  It  is  the  only  means  of 
access  to  the  easterly  house,  and  the  defendants  had  no 
idea  of  abandoning  it  as  a  right  of  way  when  the  railing 
was  erected.  The  rear  part  of  it  is  still  used  in  going  in 
and  out  to  the  barn  of  the  defendant  on  the  easterly 
side.  An  interruption  within  the  meaning  of  the  Act 
must  be  by  a  third  party,  and  an  abandonment  must  be 
by  the  defendant  himself,  and  the  defendants  never  aban- 
doned or  ceased  to  use  the  right  of  way  :  Garr  v.  Foster, 
3  Q.  B.  581 ;  Regina  v.  Ohorley,  12  Q.  B.  515  ;  Lady  man 
V.  Grave,  L.  R.  6  Ch.  763. 

Bayly,  Q.  C,  did  not  reply. 

June  30th,  1894.    The  judgment  of  the  Court  was  de- 
livered by 

Maclennan,  J.  A.  : — 

The  argument  before  us,  and  a  subsequent  careful  per- 
usal of  the  evidence,  have  led  me  to  the  conclusion  that  we 
must  reverse  the  judgment  of  the  Chancery  Divisional 
Court,  and  restore  the  judgment  of  the  trial  Judge,  Mr. 
Justice  MacMahon. 

The  learned  Chancellor,  who  delivered  the  judgment  of 
the  Divisional  Court,  has  not  dealt  expressly  with  the  con- 
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Judgment,  tention  that  the  defendant  had  taken  possession  of  the 
Maclennan,  l^^^i  in  dispute,  and  that  thereby  the  easement  claimed  by 
J-^-  him  had  been  suspended  or  extinguished,  and  I  should 
judge  that  the  effect  of  such  possession  on  the  case  had  not 
been  distinctly  presented  either  to  the  Divisional  Court  or 
to  Mr.  Justice  MacMahon. 

The  main  facts  are  very  fully  stated  in  Mr.  Justice  Mac- 
Mahon's  judgment,  and  need  not  be  repeated  here. 

Were  it  necessary  to  decide  the  point.  I  should  be  of 
opinion  that  no  easement  of  a  way  had  ever  been  acquired 
as  appurtenant  to  the  property  lying  to  the  west  of  the 
land  in  'question.  Peter  Weston  acquired  that  parcel  in 
February,  1865,  and  entered  into  occupation  six  months 
afterwards  ;  and  although  he  used  the  disputed  land  as  a 
way  until  1878,  he  swears  most  distinctly  that  he  did  not 
use  it  after  that,  having  in  that  year  laid  out  a  lane 
farther  west  on  his  own  ground  which  he  used  afterwards. 
This  is  not  contradicted  by  any  one ;  for  his  son,  who 
speaks  in  general  terms  in  his  examination  in  chief, 
admits  on  cross-examination  that  his  knowledge  does  not 
extend  to  the  period  subsequent  to  1878. 

There  is  no  evidence  that  the  subsequent  owners,  be- 
tween Weston  and  the  defendant  John  Ferguson,  made  any 
use  of  the  disputed  land  for  a  way  or  otherwise.  John 
Ferguson  acquired  it  on  the  28th  September,  1886,  and 
even  if  he  had  used  it  for  a  way  from  that  time  till  the 
commencement  of  the  action,  the  whole  period  would  be 
less  than  eighteen  years.  The  evidence,  therefore,  fails  to 
shew  a  use  of  the  way  for  a  sufficient  time  to  establish  an 
easement  appurtenant  to  the  land  lying  to  the  west. 

The  case  is  quite  different  as  to  the  land  to  the  east. 
Curiously  enough  the  statement  of  defence  claims  no  ease- 
ment of  a  way  appurtenant  to  the  land  on  the  east  side,  but 
no  objection  was  raised  on  that  ground,  and  the  evidence 
shews  that  from  the  time  he  acquired  the  land  to  the  east 
on  the  3rd  of  October,  1866,  until  some  time  in  the  year 
1886,  he  exercised  a  right  of  way  over  it  in  connection 
with  that  land  for  the  purposes  of  his  business  as  an  un- 
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dertaker.    He  has,  therefore,  shewn  that  at  all  events,  as  Judgment 
appurtenant  to  his  land  on  the  east  side,  he  has  enjoyed  an  Maclennan 
easement  of  a  way  for  twenty  years ;  and  it  becomes  J-^- 
necessary  to  consider  the  effect  of  what  has  taken  place 
since  that  period  ;  for  to  entitle  him  to  succeed,  he  must 
still  shew  that  he  has  enjoyed  it  as  of  right  for  twenty 
years  next  before  the  commencement  of  the  action :  R.  S.  O. 
ch.  Ill,  sees.  35,  87,  39  ;  Gale's  Law  of  Easements,  6th  ed., 
p.  181,  and  cases  cited,  n.  ( f)  ;  Goddard's  Law  of  Ease- 
ments, 3rd  ed.,  p.  197  et  seq. 

I  think  the  evidence  is  clear  that  in  or  about  the  year 
1886  or  1887,  the  defendant,  instead  of  merely  using  a  way 
over  the  disputed  ground,  entered  into  possession  of  it,  and 
continued  in  possession  from  that  time  until  the  commence- 
ment of  the  action. 

When  the  defendant  bought  the  adjacent  land  on  the 
west  of  the  disputed  ground  from  Weston  in  1886,  the  two 
parcels  were  separated  partly  by  a  fence  and  partly  by  the 
gable  of  a  building  which  had  been  erected  by  Weston. 
The  defendant  immediately  removed  the  fence  and  the  old 
building,  and  erected  a  double  brick  dwelling-house  on  the 
Weston  land,  placing  the  main  wall  of  the  east  gable  upon 
the  ground  previously  occupied  by  the  old  fence  and  by 
the  old  house.  He  also  erected  some  out-buildings,  a  barn 
or  stable,  at  the  rear  of  the  lot  up  to  the  same  line. 

There  are  windows  in  the  east  gable  looking  out  upon 
the  disputed  ground,  and  back  of  the  main  building  there 
is  a  verandah  raised  somewhat  above  the  level  of  the 
ground,  with  steps  leading  down  upon  the  disputed  ground. 
There  is  also  a  door  from  the  verandah  into  the  dwelling- 
house.  Soon  after  the  dwelling-house  was  built,  the  de- 
fendant sodded  the  boulevard  in  front,  and  also  the  dispu- 
ted land  ;  and  he  put  up  the  bar  in  front  which  closed  up 
all  entrance  to  it  from  the  street,  except  a  passage  of  two 
or  three  feet,  which  could  be  used  only  by  pedestrians. 
Although  the  bar  was  outside  of  the  boulevard  and  at  a 
distance  of  27  feet  from  the  front  of  the  disputed  land,  it 
was  an  effectual  obstacle  to  all  entrance  from  the  travelled 
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Judgment,  ^r^j.^  q£  ^]^q  gtreet  except  for  pedestrians.  Now  I  think 
Maclennan,  the  sodding  o£  the  ground,  and  the  erection  of  the  bar  by 
the  defendant,  having  regard  to  the  position  and  construc- 
tion of  the  dwelling-house,  had  the  effect  of  adding  this 
piece  of  ground  to  the  defendant's  own  property,  and  of 
securing  it,  as  far  as  that  could  be  done,  for  exclusive 
enjoyment  in  connection  therewith ;  and  was  a  manifest 
taking  possession  thereof  for  his  exclusive  benefit,  as  a 
courtyard  or  curtilage  of  the  house. 

In  Leach  v.  Jay,  9  Ch.  D.  42,  James,  L.  J.,  (p.  44)  quoted 
with  approval  the  following  passage  from  William's  on 
Seisin,  p.  7  :  "  If  a  person  wrongfully  gets  possession  of  the 
land  of  another  he  becomes  wrongfully  entitled  to  an  estate 
in  fee  simple,  and  to  no  less  estate  in  that  land  ;  thus,  if  a 
squatter  wrongfully  encloses  a  bit  of  waste  land  and  builds 
a  hut  on  it  and  lives  there,  he  acquires  an  estate  in  fee 
simple  by  his  own  wrong  in  the  land  which  he  has  enclosed. 
He  is  seised,  and  the  owner  of  the  waste  is  disseised.  It  is 
true  that,  until  by  length  of  time  the  Statute  of  Limita- 
tion shall  have  confirmed  his  title,  he  may  be  turned  out 
by  legal  process.  But  as  long  as  he  remains  he  is  not  a 
mere  tenant  at  will,  nor  for  years,  nor  for  life,  nor  in  tail ; 
but  he  has  an  estate  in  fee  simple.  He  has  seisin  of  the 
freehold  to  him  and  his  heirs.  The  rightful  owner  in  the 
meantime  has  but  a  right  of  entry,  a  right  in  many 
respects  equivalent  to  seisin ;  but  he  is  not  actually  seised, 
for  if  one  person  is  seised,  another  person  cannot  be  so." 
See  also  Asher  v.  WhitlocJc,  L.  K  1  Q.  B.  1. 

The  next  question  is,  what  is  the  effect  of  this  posses- 
sion upon  an  easement?  In  Harbidge  v.  Warvjiclc,  3 
Exch.  552,  which  was  a  case  relating  to  an  alleged  easement 
of  light,  it  was  held  that  the  right,  in  order  to  come  within 
the  statute,  must  be  enjoyed  during  the  prescribed  period 
in  the  character  of  an  easement,  and  that  no  right  is 
acquired  while  the  dominant  and  servient  tenements  are  in 
the  occupation  of  the  same  person.  Parke,  B.,  who  delivered 
the  judgment  of  the  Court,  said  (p.  556)  :  "  We  think  it  clear 
*   *  that  it  (the  statute)  converts  into  a  right  such  an  en- 
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joyment  only  of  the  access  of  light  over  contiguous  land,  as  Judgment. 

has  been  had  for  the  whole  period  of  twenty  years,  in  the  Maclennan^ 

character  of  an  easement,  distinct  from  the  enjoyment  of 

the  land  itself."    The  same  learned  Judge  had  previously 

said  in  Bright  v.  WoMer,  1  C.  M.  &  R  211  at  p.  219,  a 

case  of  an  easement  of  a  way :  "  For  the  same  reason  it 

would  not,  (that  is,  no  title  would  be  acquired),  if  there 

had  been  unity  of  possession  during  all  or  part  of  the 

time  ;  for  then  the  claimant  would  not  have  enjoyed,  as  of 

right,  the  easement,  but  the  soil  itself." 

Barhidge  v.  Warwick,  3  Exch.  552,  was  approved  of  and 
followed  on  this  point,  by  Lord  Chancellor  Hatherley  in 
Ladyman  v.  Groove,  L.  K  6  Ch.  763.  That  also  was 
a  case  of  an  easement  of  light.  It  appeared  that 
during  a  part  of  the  period  relied  on  the  dominant 
owner  was  tenant  from  year  to  year  of  the  servient 
tenement,  and  it  was  held  that  during  that  part  of  the 
period  the  running  of  the  twenty  years  was  suspended. 
At  page  767,  the  Lord  Chancellor  says  :  "  I  take  the  prin- 
ciple *  *  to  be  that  in  order  to  obtain  an  easement 
over  land,  you  must  not  be  the  possessor  of  it,  for  you  can- 
not have  the  land  itself  and  also  an  easement  over  it." 
And  again :  "  The  proposition  that  the  enjoyment  must 
be  distinct,  has,  I  think,  never  been  questioned,  and  would 
seem  at  once  to  approve  itself  to  common  sense  and  judg- 
ment. The  statute  could  not  have  meant  to  confer  upon  a 
man  a  right  he  in  no  way  required  to  have  conferred  upon 
him — namely,  a  right  to  enjoy  that  which  he  could  not  be 
prevented  from  enjoying  so  long  as  he  was  occupier  of  the 
piece  of  land  on  which  the  impediment  to  his  light  might 
be  raised."  And  again  :  "  That  case  (Harhidge  v.  War- 
wick) went  upon  this  simple  ground — that  this  was  an 
easement  like  any  other  easement,  and  that  the  law  does 
not  allow  the  co-existence  of  an  easement  in  land  with 
the  possession  of  the  land  itself" 

The  foregoing  were  all  cases  in  which  the  dominant 
owner  was  rightfully  in  possession  of  the  servient  tene- 
ment either  as  tenant  or  otherwise  ;  and  I  have  found  no 
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Judgment,  case  like  the  present,  where  the  possession  was  wrongful, 
Maclennan,  and  without  the  privity  of  the  true  owner.  The  principle 
of  the  decided  cases  is,  however,  as  applicable  to  the  pres- 
ent case  as  to  the  others,  which  is  the  inconsistency  or 
incompatibility  of  an  easement  with  the  actual  possession 
of  the  land  both  in  the  same  person.  Possession  is  the 
larger  right  and  includes  or  swallows  up,  as  is  said  in  some 
of  the  cases,  all  easements,  they  being  in  the  nature  of 
profits  of  the  land.  The  effect  is  a  species  of  merger, 
which,  when  both  tenements  become  vested  in  fee  simple 
in  the  same  owner,  operates  as  an  extinguishment  of  all 
easements  for  ever. 

In  the  present  case  the  possession  of  the  defendant  was 
in  fee  simple,  but  according  to  the  passage  cited  from  Co. 
Lit.  313  (b),  by  Mr.  Gale  (6th  ed.,  at  p.  502)  the  estate  of  a 
disseisor,  although  being  in  fee,  is  not  so  perdurable  an 
estate  as  to  make  an  extinguishment,  and  would,  therefore, 
operate  merely  as  a  suspension  of  the  easement  during  its 
continuance. 

I  think,  therefore,  the  defendant's  possession  during  the 
four  years  next  before  the  commencement  of  the  action, 
was  at  least  a  suspension  of  the  easement  during  that 
period,  and  defeats  his  claim. 

The  plaintiffs  are,  therefore,  entitled  to  recover  the  whole 
of  the  land  in  dispute,  free  from  any  easement  of  a  way, 
except  those  parts  which  the  defendant  has  acquired  abso- 
lutely by  length  of  possession. 

There  is  no  dispute  as  to  what  the  defendant  has  thus 
acquired  on  the  east  side ;  but  on  the  west  side,  the  trial 
Judge  and  the  Divisional  Court  differ.  The  former  held 
that  the  defendant  had  acquired  title  only  to  the  eastern 
surface  of  the  main  wall,  or  to  a  portion  of  the  original 
parcel  of  17  feet  1  inch,  1  foot  8f  inches  in  width;  and 
that  the  projection  of  the  chimne}^,  and  the  steps,  and 
the  eaves  and  the  barn  or  stable  beyond  that  line  must  be 
removed.  The  Divisional  Court,  on  the  other  hand,  held 
that  the  defendant  had  acquired  16  inches  more  of  the 
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plaintiff's  land,  and  that  the  on^y  encroachment  by  build-  Judgment, 
ing  was  the  steps  to  the  extent  of  21  inches.  Maclenna^^ 

I  have  read  the  evidence  with  very  great  care,  and  I 
think,  with  great  respect,  the  effect  of  it  is  that  the  east- 
ern surface  of  the  chimney  projection  produced  parallel  to 
the  original  line,  corresponds  with  the  outer  limit  of  the 
fence,  etc.,  erected  and  maintained  by  Weston,  and  is,  there- 
fore, now  the  true  boundary  between  the  properties  result- 
ing from  length  of  possession,  and  that  all  projections  or 
encroachments  of  buildings  or  steps,  etc.,  beyond  that  line, 
and  no  more,  should  be  removed.  I  think  that  is  the 
effect  of  the  evidence  of  the  defendant  and  of  the  archi- 
tect who  laid  out  the  building,  and  also  of  the  builders 
who  were  engaged  in  its  erection,  which  is  not  qualified 
by  any  other  evidence. 

I  am,  therefore,  of  opinion  that  the  appeal  should  be 
allowed,  and  that  the  judgment  of  the  trial  Judge  should 
be  restored  with  the  above  variation. 

See  further,  Woolrych's  Law  of  Ways,  p.  117  ;  5  Chitty's 
Statutes,  4th  ed.,  p.  402,  n  (p.) ;  Gale's  Law  of  Easements, 
6th  ed.  p.  163,  n  (f)  ;  pp.  177-8,  n  (d)  and  p.  181,  n  (f.) 

Appeal  allowed  with  costs. 
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Kerry  v.  James  et  al. 


Bills  of  Sale  and  Chattel  Mortgages — Agreement  to  give  Security — R.  S.  0. 
ch.  125,  sec.  6 — Assignments  and  Preferences — 65  Vic.  ch.  26,  sec.  2  (0.). 

An  assignee  for  the  general  benefit  of  creditors  is,  by  virtue  of  55  Vic. 
ch.  26,  sec.  2  (0.),  entitled  to  take  advantage  of  irregularities  or  de- 
fects in  a  chattel  mortgage  made  by  the  assignor  to  the  same  extent  as. 
an  execution  creditor  where  such  mortgage  is  by  reason  of  such  defect 
**  void  against  creditors." 

As  against  such  an  assignee  an  oral  agreement,  of  which  he  has  notice,  by 
the  assignor  to  give  to  an  endorser  a  chattel  mortgage  to  secure  him 
against  liability,  will  be  enforced. 

Where  a  chattel  mortgage  is  taken  to  secure  a  debt,  the  time  for  payment, 
may  be  extended  beyond  a  year. 

Judgment  of  Rose,  J.,  affirmed. 

Statement.      This  was  an  appeal  by  the  defendant  Barber  from  the^ 
judgment  of  Rose,  J. 

The  appellant  was  the  assignee  for  the  general  benefit 
of  creditors  o£  his  co-defendant  James  under  an  assignment 
made,  pursuant  to  the  Act,  on  the  15th  of  November,  1893.. 
On  the  12th  of  September,  1893,  James  gave  to  the  plain- 
tiffs a  chattel  mortgage  on  all  his  stock-in-trade  to  secure 
his  indebtedness  to  them  amounting  to  $907.76,  payable 
in  instalments  extending  over  a  year.  On  the  6th  of 
November,  1893,  the  plaintiffs  endorsed  for  the  accom- 
modation of  James  a  note  for  $450,  payable  at  one  year 
from  that  date,  he  at  the  time  orally  pj-omising  to  give 
to  them  a  second  chattel  mortgage  on  his  stock-in-trade 
to  secure  them,  but  instead  of  doing  this  he  made  the 
assignment  to  Barber,  who  took  possession. 

The  plaintiffs  then  brought  this  action  claiming  a  lien 
for  $907.76  and  $450,  alleging  that  Barber  had  notice  of 
the  agreement.  The  action  was  tried  before  Rose,  J.,  at 
London,  on  the  11th  of  January,  1894,  the  defendant  not 
being  represented,  and  judgmenc  was  given  in  the  plaintiffs' 
favour.  The  evidence  as  to  notice  was  somewhat  confused,, 
but  the  learned  Judge  held  that  Barber  had  notice  and  waa 
in  no  better  position  tlian  his  assignor. 
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Barber  appealed,  and  the  appeal  was  argued  before  Statement. 
Hagarty,  C.  J.  0.,  Burton,  OsLER,and  Maclennan,  J  J.  A., 
on  the  25th  of  May,  1894. 

The  main  ground  of  appeal  was  that  the  affidavit  of 
bona  fides  was  defective.  The  chattel  mortgage  relied  on 
at  the  trial  and  filed  as  an  exhibit  purported  to  be  a  dupli- 
cate original.  After  the  argument,  however,  the  plaintiffs' 
counsel  found  that  the  original  mortgage  filed  did  not 
contain  the  error  complained  of,  and  the  Court  allowed 
this  mortgage  to  be  put  in.  It  was  also  contended  that 
the  mortgage  was  void  because  the  time  for  payment  ex- 
tended over  a  year,  O'Neill  v.  Small,  15  C.  L.  J.  114,  being 
cited,  and  that  the  agreement  was  void  as  against  an 
assignee,  55  Vic.  ch.  26,  sec.  2  (0.),  being  referred  to. 

R.  S.  Cassels,  for  the  appellant. 
Gibbons,  Q.  C,  for  the  respondents. 

June  30th,  1894.    The  judgment  of  the  Court  was  deli- 
vered by 

OsLER,  J.  A. : — 

It  would  seem  that  an  assignee  for  the  general  benefit  of 
creditors  may  now,  so  far  as  the  recent  amendment,  55  Vic. 
ch.  26,  sec.  2  (0.),of  the  Act  respecting  Mortgages  and  Sales 
of  Personal  Property,  R.  S.  O.ch.  125  extends,  take  advantage 
of  irregularities  and  defects  in  a  chattel  mortgage,  arising 
from  non-compliance  with  the  requirements  of  the  Act,  in 
the  same  way  that  a  creditor  may  do,  so  that  where,  the 
instrument  would,  in  the  words  of  the  Act,  be  "  void  against 
creditors,"  it  ma}^  also  be  void  as  against  the  assignee. 

As  to  the  objection  that  the  mortgage  is  void  because 
the  time  for  pa^^ment  is  more  than  a  year  from  the  date,  it 
is  perhaps  enough  to  say  that  the  statute  affords  no  foun- 
dation for  it.  It  has  been  said  that  because  the  mortgage 
is  required  to  be  renewed  at  the  end  of  a  year  from  its 
44 — VOL.  XXL  A.R. 
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Judgment,  registration  it  ought  to  be  assumed  that  the  Legislature 
OsLER,  intended  that  the  debt  should  be  made  payable  at  that 
time;  but  this  would  be  to  add  words  to  the  Act,  and 
impose  a  condition  which  the  Legislature  has  not,  in  the 
case  of  a  mortgage  made  under  the  2nd  section,  thought  fit 
to  impose.  There  is  nothing  else  in  the  mortgage  itself  or 
the  affidavits  which  can  be  called  a  defect,  and  therefore, 
as  to  that  part  of  the  case  the  judgment  must  be  affirmed. 

Then  as  to  the  agreement  to  secure  the  plaintiffs'  en- 
dorsement. This  comes  within  the  6th  section  of  the  Act, 
R.  S.  0.  ch.  125.  It  is  not  necessary  that  it  should  have 
been  in  writing,  and  I  agree  with  the  learned  trial  Judge 
that  it  was  sufficiently  proved,  and  also  that  the  defen- 
dant, the  assignee,  had  notice  of  it,  if  that  be  material  in 
the  case  of  an  assignee  for  creditors. 

It  is  contended  that  if  the  mortgage  had  actually  been 
executed  by  the  defendant,  it  would  have  been  void,  and 
therefore  that  the  agreement  to  give  it  cannot  be  enforced 
because  it  would  have  the  effect  of  securing  the  endorse- 
ment of  a  note  or  liability  extending  for  a  longer  period 
than  one  year  from  the  date  of  the  mortgage,  the  days 
of  grace  being  added  to  the  term  of  the  note. 

Apart  from  any  difficulties  which  the  Assignments  and 
Preferences  Act  and  its  amendments  may  throw  in  the 
way  of  enforcing  such  an  agreement,  there  can  be  no  doubt 
of  its  validity,  and  of  the  plaintiffs'  right  to  the  assistance 
of  the  Court  to  compel  its  execution,  or  award  damages 
for  its  breach.  The  case  of  Clarkson  v.  Sterling,  15  A.  R. 
234,  and  the  authorities  there  cited,  may  be  referred  to 
on  this  point,  though  tho  agreement  there  in  question  was 
not  one  to  secure  an  endorsement.  There  is  nothing  in 
any  of  the  statutes  referred  to  which  forbids  such  a  mort- 
gage to  be  taken  as  the  6th  section  of  the  Bills  of  Sale  and 
Chattel  Mortgage  Act  provides  for.  It  must  comply 
with  the  requirements  of  that  section,  and  must  not  be 
open  to  objection  as  an  unjust  preference  within  the  mean- 
ing of  the  other  statute. 

I  quite  agree  that  a  transaction  of  this  kind,  particularly 
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where  it  is  based  upon  a  verbal  agreement,  ought  to  be  Judgment, 
closely  scrutinized,  and  the  evidence  in  support  of  it  clear,  Osler, 
for  it  is  evident  that  there  are  many  opportunities  for 
collusion  connected  with  it.  There  is  nothing  in  the  evi- 
dence here,  however,  to  suggest  anything  of  that  kind,  and 
we  cannot  assume  that  it  would  have  had  a  different  ap- 
pearance if  the  defendant  had  contested  the  case  at  the 
trial. 

Now,  what  the  6th  section  says  is,  that  in  case  of  a 
mortgage  for  securing  the  mortgagee  against  the  endorse- 
ment of  any  bills  or  notes  or  other  liability  by  him  incurred 
for  the  mortgagor  not  extending  for  a  longer  period  than 
one  year  from  the  date  of  the  mortgage,  the  mortgage  shall 
be  valid.  It  is  the  date  of  the  mortgage  not  the  date  of 
the  note  which  governs.  Even  were  it  otherwise  in  the 
present  case,  and  the  mortgage  was  necessarily  to  bear  the 
■same  date  as  the  note,  I  should  be  disposed  to  hold  that 
the  statutory  addition  of  the  days  of  grace  ought  to  make 
no  difference,  and  that  we  should  regard  the  liability  as 
one  for  the  period  expressed  on  the  face  of  the  contract 
creating  it.  But  inasmuch  as  the  point  of  time  from  which 
the  year  is  to  be  reckoned  is  the  date  of  the  mortgage, 
iind  there  is  no  reason  why  it  should  be  executed  on  the 
very  day  the  endorsement  was  made,  and  in  this  case 
could  not  have  been  executed,  had  the  defendant  performed 
his  promise,  for  three  or  four  days  afterwards,  the  ob- 
jection clearly  fails. 

Although  the  Act  55  Vic.  ch.  25  (0.),  enacts  that  the  word 
"  creditor"  in  section  2  of  the  Assignments  and  Preferences 
Act,  K  S.  0.  ch.  124,  as  amended  by  54  Vic.  ch.  20  (0.),  shall 
include  an  endorser  of  a  note  who  would  upon  payment 
become  a  creditor  of  the  person  giving  the  preference 
within  the  meaning  of  sub-section  2  of  section  2,  it  is 
evident  that  it  was  not  intended  to  apply  to  the  case  of 
•a  security  given  contemporaneously  or  in  pursuance  of  an 
•agreement  contemporaneous  with  the  endorsement.  What 
is  aimed  at  by  the  Act  is  to  prevent  a  person  who  has 
become  a  surety  without  taking  security  for  his  indemnity. 
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Judgment,  afterwards  when  his  liability  as  such  has  become  fixed 
OsLER,  and  he  is  potentially  a  creditor,  procuring  security  from 
his  principal.  The  object  of  the  Act  was  to  meet  such 
cases  as  Ho'pe  v.  Grant,  20  O.  R.  623,  where  it  was  held 
that  a  chattel  mortgage  or  other  security  taken  by  a  person 
in  that  position  was  not  within  chapter  124. 

The  appeal  ought,  in  my  opinion  to  be  dismissed.  I  see 
no  reason  to  interfere  with  the  costs — the  judgment  as  to 
which  follows  the  direction  endorsed  by  the  learned  Judge 
on  the  record.  Had  the  defendant  appeared  at  the  trial, 
and  pointed  out  to  the  Judge  the  objection  so  much  relied 
on,  to  the  affidavit  annexed  to  the  chattel  mortgage,  judg- 
ment would  probably  have  been  delayed  until  a  correct 
copy  of  the  mortgage  could  be  procured,  and  thus  the 
appeal  on  that  point  would  have  been  unnecessary. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 


Appeal  dismissed  with  costs. 


:KXL]  MCMILLAN  V.  m'millan.  ,*^43 


McMillan  v.  McMillan. 

Mortgage — Priorities — A  ssignment. 

A  testator  devised  the  north  half  of  his  farm  to  one  son  and  the  east 
half  of  the  south  half  to  another  son,  the  latter  half  being  subject  to 
mortgage.  The  devisee  of  the  north  half  made  several  payments  to 
the  mortgagees,  without  any  demand  from  them,  reducing  the  mortgage 
debt  to  about  $100.  The  devisee  of  the  east  half  of  the  south  half  gave 
a  mortgage  on  his  land,  this  mortgagee,  before  advancing  the  money, 
communicating  with  the  former  mortgagees  and  obtaining  from  them  a 
statement  shewing  the  balance  due  to  be  about  $100,  and  then  register- 
ing the  mortgage.  Subsequently  the  owner  of  the  north  half  paid  this 
balance  and  took  an  assignment  expressed  to  be  in  consideration  of 
$1.00,  and  in  these  proceedings  he  claimed  that  he  was  entitled  to  hold 
the  assignment  for  the  full  amount  paid  by  him  : — 

Held,  per  Hagarty,  C.  J.  0.,  and  Osler,  J.  A.  That  there  was  nothing 
to  shew  that  the  payments,  other  than  the  last,  were  made  on  the  faith 
of  getting  the  assignment,  and  that  even  if  they  had  been  so  made  the 
right  to  an  assignment  was  an  equitable  one  and  could  not  prevail 
against  the  duly  registered  second  mortgage. 

Per  Burton,  J.  A.  That,  on  the  evidence,  it  was  not  shewn  that  the 
payments  had  been  made  with  the  intention  of  taking  an  assignment. 

Per  Maclennan,  J.  A.  That  the  payments  by  the  devisee  of  the  north 
half  were  properly  made  in  view  of  the  possible  resort  to  the  north  half 
in  case  of  deficiency  in  value  of  the  south  half  but  that  the  equitable 
right  could  not  prevail  against  the  duly  registered  second  mortgage. 

In  the  result  the  judgment  of  Meredith,  J.,  23  O.  R.  351,  was  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement 
of  Mekedith,  J.,  reported  23  0.  K  851.    The  facts  and 
arguments  are  sufficiently  stated  in  that  report  and  in  the 
present  judgments. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  Burton, 
Osler,  and  Maclennan,  J  J.  A.,  on  the  22nd  and  28rd  of 
May,  1894. 

Hoyles,  Q.  C,  for  the  appellant. 
W.  H,  Blake,  for  the  respondents. 

June  30th,  1894.   Burton,  J.  A.  :— 

The  evidence  sustaining  the  contrary  view  to  that  taken 
by  the  learned  Judge  ought  to  be  very  clear  and  con- 
vincing before  we  should  be  justified  in  interfering  with 
his  judgment. 
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Judgment.      So  far  from  this  being  so,  I  think  the  affidavit  of  the 
Burton,    plaintiff  himself  is  very  far  short  of  making  out  his  case. 

Consistently  with  that  affidavit  there  was  no  agreement 
between  the  plaintiff  and  the  company  to  assign  over  the 
mortgage  in  question  until  he  was  making  his  last  pay- 
ment on  the  22nd  December,  1890. 

The  all  important  date  of  that  agreement  is  omitted 
and  I  think  the  fair  inference  is  that  no  such  agreement 
was  made  anterior  to  that  time. 

The  other  evidence  in  the  case  goes,  I  think,  to  confirm^ 
the  view  that  there  was  no  agreement  with  the  company 
before  that  time.  If  in  point  of  fact  there  had  been  such 
an  agreement,  or  in  other  words  if  the  loan  company 
had  been  made  aware  that  the  plaintiff  was  making  pay- 
ments as  purchaser  of  the  mortgage,  or  as  surety  for  his 
brothers,  and  had  agreed  that  upon  full  payment  they 
would  assign  the  mortgage  to  him,  how  are  we  to  account 
for  the  letter  of  the  manager  of  the  16th  September,  1886^ 
stating  the  amount  due  upon  the  mortgage  to  be  $101.96  ? 
As  against  the  party  making  that  enquiry,  if  the  facts 
were  as  now  alleged  by  the  plaintiff,  the  full  amount  now 
claimed  by  the  plaintiff  would  have  been  due. 

Then  again  when  Mr.  Tiffany  wrote  to  the  com])an5r 
wishing  them  to  assign  the  mortgage  to  his  client,  instead 
of  saying  we  |regret  we  cannot  comply  with  your  request 
as  we  have  bound  ourselves  to  assign  it  to  A.  J.  McMillan, 
they  say,  we  have  no  objection  to  make  an  assignment  as 
requested  though  it  will  be  one  without  covenants  on  the 
part  of  the  company. 

And  in  1892,  when  writing  to  Mr.  Tiffany  that  the 
mortgage  had  been  assigned  to  A.  J.  McMillan,  the  man- 
ager refers  to  the  payment  having  been  the  last  instalment 
and  the  cost  of  the  assignment,  and  the  assignment  itself, 
though  perhaps  this  fact  is  of  no  great  importance,  is  for 
the  nominal  consideration  of  one  dollar,  and  professes  to 
assign  all  money  now  owing  thereon. 

The  evidence  is  not  clear  that  the  moneys  advanced  were 
the  plaintiff's  own  moneys,  or,  if  ^so,  that  they  were  not 
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intended  as  a  gift  without  any  intention  of  claiming  a  lien  Judgment, 
for  them.  Burton, 

I  am  of  opinion,  therefore,  that  we  ought  not,  upon  the 
loose  evidence  produced  by  the  plaintiff,  interfere  with 
the  judgment  of  the  learned  Judge  to  the  prejudice  of  the 
mortgage  of  the  respondent  who  advanced  his  money  in 
reliance  upon  the  statement  furnished  by  the  loan  company 
of  the  amount  due  when  he  advanced  his  money. 

I  think  the  appeal  should  be  dismissed. 


OSLER,  J.  A.  :— 

There  is  nothing  to  shew  that  any  of  the  payments  made 
on  the  mortgage,  except  the  last,  were  made  on  the  faith  of 
getting  an  assignment.  All  the  evidence  points  the  other 
way.  It  may  be  conceded  that  the  appellant  furnished 
the  moneys  which  his  mother  and  Hugh  J.  McMillan  paid 
to  the  mortgagees  by  the  hand  of  Munro  in  discharge  of 
previous  instalments,  but  there  was  no  connection  between 
them  and  the  appellant  in  respect  of  those  payments  so 
far  as  appears. 

He  first  came  on  the  scene  at  the  time  of  the  last  pay- 
ment, and  the  assignment  is  expressed  to  be  in  relation  to 
that  and  that  only.  There  is  not  a  scintilla  of  evidence 
that  in  supplying  the  money  which  the  mother  and  Hugh 
J.  McMillan  paid  to  the  company  he  did  so  with  the  inten- 
tion of  getting  an  assignment  or  of  asserting  any  right  to 
redeem.  That  he  had  a  right  to  do  so  in  order  to  protect 
himself  against  the  extremely  improbable  contingency  of 
his  land  being  resorted  to  in  case  of  deficiency,  may  be 
conceded,  but  that  does  not  prove  the  intention. 

The  right  of  the  appellant  to  have  the  former  payments 
charged  against  the  land,  if  under  the  circumstances  he 
would  have  a  right  at  all,  is  at  all  events  no  more  than  an 
equitable  right,  and  I  do  not  see  how  it  is  possible  for  him 
to  assert  it  against  the  duly  registered  mortgage  of  the 
respondent  obtained  without  notice  of  the  existence  of  the 
appellant's  claim.    No  case  which  has  been  cited  supports 
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Judgment,  guch  a  claim.  I  am  not  prepared  to  admit  that  even  as 
OsLER,  against  Hugh  McMillan,  in  the  absence  of  evidence  that 
the  appellant  was  making  the  payments  in  order  to  pro- 
tect himself  or  acquire  some  right,  they  could  be  charged 
against  his  land.  Though  he  supplied  the  moneys  which 
went  to  the  company  he  did  not  pay  them  to  the  com- 
pany, nor  were  they  paid  for  him.  They  were  the  pay- 
ments of  a  volunteer  and  the  assignment  could  not,  in  my 
opinion,  be  enlarged,  a  fortiori  not  against  the  second 
mortgagee,  contrar}^  to  its  express  terms,  so  as  to  include 
them. 

Maclennan,  J.  A. : — 

Ewan  McMillan  was  in  his  lifetime  the  owner  of  the 
west  half  of  lot  30,  in  the  third  concession  of  Lochiel, 
and  on  the  27th  of  October,  1876,  mortgaged  the  south  half 
thereof  to  a  loan  company  to  secure  $471.60  payable  in  two 
annual  instalments.  The  mortgage  was  registered  on  the 
31st  October  afterwards. 

Ewan  McMillan  made  his  will  on  the  18th  of  February, 
1878,  whereby  he  devised  to  his  eldest  son,  Allan,  the  plain- 
tiff in  this  action,  the  north  half  of  his  lot  in  fee  subject  to 
the  maintenance  and  support  of  the  testator's  mother  and 
wife  for  life,  and  of  his  daughters  Catherine  Ann  and  Mary- 
Theresa  until  married  or  otherwise  provided  for,  and  also 
subject  to  the  maintenance  and  support  of  his  son  Hugh 
Dougald  until  the  age  of  eighteen.  He  also  devised  the 
west  half  of  the  south  half  of  his  said  land  to  his  son 
John,  in  fee ;  and  to  his  son,  the  defendant  Hugh  James,  in 
fee,  the  east  half  of  the  south  half  thereof,  and  he  gave  all 
his  cattle  and  other  chattel  property  to  his  wife. 

The  testator  died  on  the  24th  March,  1878,  and  the  will 
was  registered  on  the  11th  November  afterwards.  There 
are  no  executors  named  in  the  will,  and  it  does  not  appear 
that  it  was  ever  proved. 

The  testator  made  one  payment  on  the  mortgage  in  his 
lifetime,  and  after  his  death  various  payments  were  made 
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thereon  by  different  persons,  but  it  was  found  by  the  Master,  Judgment, 
and  very  fairly  admitted  by  Mr.  Blake  on  the  argument  Maclbnnan, 
before  us  to  be  the  result  of  the  evidence,  that  they  were  all 
made  with  the  plaintiff's  money,  with  the  exception  of  fifty 
dollars  paid  by  Mr.  Tiffany  with  money  retained  for  the 
purpose  out  of  the  money  advanced  by  the  defendant  R. 
K  McLennan  on  the  mortgaj^e  hereinafter  mentioned. 

The  last  payment  made  by  the  plaintiff  was  on  the  11th 
December,  1890,  when  he  paid  $97.35,  the  balance  then 
due  to  the  company,  and  $5  for  an  assignment  of  the 
mortgage  to  himself,  which  he  obtained,  dated  the  22nd 
December  in  the  same  year,  which  was  registered  on 
the  13th  April,  1891.  All  the  payments  made  by  or  on 
behalf  of  the  plaintiff,  except  the  last,  were  made  to  the 
company  without  any  stipulation  for  an  assignment,  or 
any  intimation  on  whose  behalf  the  payments  were  made, 
and  they  were  received  by  the  company  and  credited  on 
the  mortgage  generally. 

The  last  of  the  payments  made  by  the  plaintiff,  except 
the  final  one,  was  made  on  the  26th  October,  1885,  and  in 
September  of  the  following  year  the  defendant  Hugh, 
the  devisee  of  the  east  half  of  the  land  comprised  in  the 
mortgage,  applied  to  the  company  for  a  statement  of  arrears 
on  the  mortgage,  and  on  the  16th  of  September  the  com- 
pany's manager  sent  him  a  statement  shewing  the  balance 
to  be  $101.96,  and  saying  that  was  the  amount  required 
to  discharge  the  mortgage  if  paid  at  once. 

The  reason  for  Hugh  McMillan  obtaining  this  state- 
ment was  that  he  was  about  to  apply  to  the  defendant  R- 
R.  McLennan  for  a  loan  of  $550  on  his  half  of  the  land. 
This  he  did  on  the  18th  of  September  through  Mr.  Tiffany. 
On  the  23rd  of  September  Mr.  Tiffany  wrote  to  the  com- 
pany saying  Hugh  had  shewn  him  the  statement  of  the 
16th  of  September;  that  Hugh  was  the  devisee  along  with 
another  of  the  mortgaged  land ;  that  Hugh  had  paid 
the  greater  part  of  the  money,  and  desired  to  obtain  an 
assignment  of  the  mortgage  for  his  protection  in  case  he 
paid  the  balance,  and  asking  if  the  company  would  give 
45 — VOL.  XXI.  A.  R. 
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Judgment.  q^g.    The  company  answered  expressing  willingness 

Maclenstan,  to  assign  on  receiving  the  balance  due,  but  without  cove- 
^'      nants  on  the  part  of  the  company.     Neither  Hugh's 
letter  nor  Mr.  Tiffany's  letter  to  the  company  says  any- 
thing about  an  intention  to  make  another  mortgage,  or 
that  the  statement  was  required  for  that  purpose. 

The  mortgage  to  McLennan  was  completed,  bearing  date 
the  22nd  September,  1886,  and  was  registered  on  the  30th 
September.  The  sum  of  $550  was  advanced  for  three 
years,  and  Mr.  Tiffany  retained  in  his  hands  $101.96^ 
wherewith  to  pay  off  the  old  mortgage,  and  to  obtain  an 
assignment. 

Mr.  Tiffany  did  not  pay  the  balance  due  to  the  company 
at  that  time,  or  any  part  thereof,  but  on  the  12th  April,. 
1890,  he  paid  fifty  dollars  on  account,  as  already  mentioned,, 
and  matters  remained  in  that  position  until  the  11th  De- 
cember, when,  as  above  stated,  the  plaintiff  paid  the  balance, 
$97.35,  and  obtained  and  registered  an  assignment  to  him- 
self. 

There  is  nothing  to  shew  that  when  the  defendant  Mc- 
Lennan took  and  registered  his  mortgage  and  advanced  his 
money  thereon,  either  he  or  Mr.  Tiffany  had  any  notice  or 
knowledge  by  whom  or  with  whose  money  the  prior  pay- 
ments had  been  made  on  the  mortgage,  or  that  they  had  not 
been  made  by  Hugh  J.  McMillan.  On  the  other  hand,  they 
were  both  well  aware,  or  at  all  events  they  both  had  legal 
notice  both  by  registration  and  otherwise,  of  the  prior 
mortgage,  and  that  there  was  a  balance  of  $101  or  there- 
abouts due  thereon. 

The  present  action  is  brought  by  the  plaintiff  as  assignee 
of  the  company's  mortgage,  and  he  contends  that  having 
obtained  an  assignment  of  the  mortgage  and  of  the  legal 
estate  of  the  land,  and  the  prior  payments  having  been 
made  with  his  money,  he  is  entitled  to  priority  over  the 
defendant  McLennan,  not  merely  for  the  sum  he  paid  on 
obtaining  the  assignment,  but  also  for  the  prior  payments 
made  by  him. 

The  learned  Judge  of  the  County  Court  at  Cornwall,  to 
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whom  the  action  was  referred,  upheld  the  plaintiff's  con-  Judgment, 
tention,  but  was  reversed  by  Mr.  Justice  Meredith  on  Maclennan, 
appeal,  and  his  finding  was  reduced  to  the  amount  of  the 
last  payment,  viz.,  $97.35  and  interest. 

I  am  of  opinion  that  the  judgment  is  right. 

By  section  36  of  the  Wills  Act,  R.  S.  0.  [1877]  ch.  106, 
which  was  in  force  when  the  testator  Ewan  McMillan  died, 
the  testator's  mortgage  debt  became  primarily  chargeable 
on  the  mortgaged  lands,  and  ought  therefore  to  have  been 
paid  by  Hugh  J.  McMillan  and  his  brother  John  McMillan, 
to  each  of  whom  one-half  of  the  land  covered  by  the 
mortgage  was  devised.  Inasmuch,  however,  as  the  mort- 
gage contained  a  covenant  for  payment,  the  mortgaged  land 
might  turn  out  to  be  an  insufficient  security,  and  the 
plaintifi"s  land  might  sooner  or  later  have  to  be  resorted 
to  for  payment.  The  mortgage  appears  to  have  been  in 
the  nature  of  a  building  society  mortgage,  and  may  have 
contained  stipulations  for  fines  and  penalties  for  non- 
payment, and  it  may  have  been  only  an  act  of  prudence 
on  the  plaintiff's  part,  having  regard  to  his  own  interest,  to 
see  that  the  payments  were  regularly  made.  The  plaintiff*, 
therefore,  after  his  father's  death  was  not  a  mere  stranger 
to  the  mortgage.  He  was  a  person  who  had  a  legal  inter- 
est in  paying  it  off",  and  from  whom  the  company  was 
compellable  to  receive  it. 

An  argument  in  favour  of  the  plaintiff's  contention  was 
rested  on  the  rights  of  his  mother,  the  testator's  widow,  to 
whom  the  plaintiff  appears  to  have  given  or  sent  the 
money,  for  the  purpose  of  making  the  payments,  or  some 
of  them,  and  who  saw  they  were  made  through  Mr.  Munro. 
The  widow  had  barred  her  dower  in  the  mortgage,  and  al-. 
though  it  was  made  before  the  Act  42  Vic.  ch.  22  (0.),  yet  as 
her  husband  had  died  seized,  she  was  entitled  to  redeem 
the  mortgage  in  respect  of  her  dower :  Robertson  v.  Robert- 
son, 25  Gr.  486,  and  other  cases ;  Martindale  v.  ClarJcson,  6 
A.  R.  1 ;  and  as  all  a  deceased  debtor's  assets  are  liable  for 
his  debts,  the  plaintiff  Allan  had  an  interest  in  paying  the 
debt  in  question,  for  he  was  a  devisee  of  the  north  half  of 
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Judgment,  the  lot.    The  mortgagee  was  not  obliged  to  look  to  the 
Maclennan,  land.    He  could  proceed  on  his  covenant,  and  could  have 
cited  the  plaintiff  and  the  other  next  of  kin  of  Ewan  to 
take  probate,  that  he  might  have  his  legal  remedy. 

The  vp^idovi^  also  stood  in  the  same  position  as  her  son,  the 
plaintiff  Allan,  in  respect  of  the  bequest  to  her  of  all  the 
testator's  cattle,  and  other  chattels,  which,  if  the  mortgage 
debt  were  not  paid,  might  be  made  liable  for  its  satisfaction. 
It  is,  however,  not  necessary  to  rely  in  any  way  upon  the 
widow's  rights,  or  upon  her  connection  with  the  payments 
which  were  made,  inasmuch  as  these  would  not  make  the 
plaintiff's  position  any  stronger  than  it  is  in  itself. 

Now,  what  was  the  effect  of  these  payments  made  by 
the  plaintiff,  having  regard  to  the  fact  that  he  had  a  right 
to  make  them,  and  that  Hugh  was  now  the  principal 
debtor  ?  The  plaintiff's  land  being  by  law^  assets  for  the 
payment  of  the  mortgage  debt,  he  stood  in  the  position 
of  surety  for  his  brother  Hugh,  and  in  respect  of  each 
payment  which  he  made  he  became  entitled  as  against 
Hugh  to  a  lien  upon  the  mortgaged  land  as  security  for 
repayment.  Until  the  company  was  paid  in  full  his  lien 
would  be  subject  to  the  balance  still  due  to  them ;  but 
when  the  company  was  paid  off  his  lien  would  be  a  first 
charge,  and  he  then  became  entitled  under  sections  2  and  3 
of  the  Mercantile  Amendment  Act,  R.  S.  0.  [1877]  ch. 
116,  to  an  assignment  of  the  mortgage,  and  of  the  title 
to  the  land.  If,  therefore,  McLennan's  mortgage  were  not 
in  existence  the  plaintiff's  right  to  hold  the  mortgage  for 
the  full  amount  of  his  payments  would  be  indisputable, 
subject,  of  course,  to  any  question  upon  the  Statute  of 
Limitations  as  to  payments  made  more  than  ten  years 
before  action. 

The  next  question  is  whether  McLennan  can  stand  any 
higher  than  Hugh,  his  mortgagor,  and  whether  his  mort- 
gage is  not  subject  to  the  equitable  lien  in  favour  of  the 
plaintiff  to  which  the  land  was  subject  as  against  Hugh. 
In  the  hands  of  the  company  the  mortgage  was  only 
a  security  for  $97.35  ;  but  the  plaintiff  says  that  in  his 
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hands  it  is  a  security  not  only  for  that  sum  but  for  all  Judgment, 
the  other  sums  which  he  had  paid.  He  makes  that  out  Maclennan^ 
by  annexing  to  the  legal  title  which  he  acquired  by  the 
assignment  the  equitable  lien  which  he  had  by  virtue  of 
the  several  payments.  But  the  answer  to  that  is  that  his 
equitable  lien  was  unregistered  when  McLennan  obtained 
and  registered  his  mortgage,  and  McLennan  having  no 
notice  or  knowledge  of  it  until  after  such  registration,  it 
can  have  no  priority  over  him.  Section  83  of  the  Registry 
Act  declares  that  no  equitable  lien,  charge,  or  interest 
affecting  land  shall  be  deemed  valid  by  any  Court  in  this 
Province  as  against  a  registered  instrument  executed  by 
the  same  party,  his  heirs  or  assigns.  Therefore,  as  against 
McLennan's  mortgage  the  equitable  lien  which  the  plaintiff' 
acquired  against  Hugh's  land  by  the  payments  which  he 
made  is  void,  and  invalid. 

I  think  for  these  reasons  the  judgment  complained  of 
is  right,  and  the  appeal  must  be  dismissed. 

Hagarty,  C.  J.  0. : — 

I  agree  with  my  brother  OsLER. 


Appeal  dismissed  with  costs. 
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The  Meriden  Britannia  Company  v.  Braden  et  al. 

Bills  of  Sale  and  Chattel  Mortgages — Simple  Contract  Creditors — Void 
as  against  Creditors'^ — 55  Vic.  ch.  ^6,  sec.  2  (0.). 

"Void  as  against  creditors "  in  section  2  of  55  Vic.  ch.  26  (0.),  which  ex- 
tends the  provisions  of  the  Act  respecting  Mortgages  and  Sales  of 
Personal  Property  to  simple  contract  creditors  suing  on  behalf  of  them- 
selves and  other  creditors,  must  be  read  "  voidable  as  against  creditors," 
and  a  sale  of  the  mortgaged  goods  by  the  mortgagee  before  an  elec- 
tion is  made  by  the  simple  contract  creditors  commencing  proceedings 
to  attack  the  mortgage  cannot  be  impeached. 

Whether  such  an  action  can  be  brought  by  a  simple  contract  creditor 
whose  debt  is  not  due,  qucere. 

Judgment  of  Armour,  C.  J.,  reversed. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Armour,  C.  J. 

The  defendant  Braden,  on  the  8th  of  February,  1893,  as- 
signed his  chattels  by  way  of  mortgage  to  the  defendants 
Broadfield  &  Co.,  to  secure  $1,500,  and  a  further  advance  up 
to  $2,500.  On  the  28th  of  April,  1893,  the  mortgagees,  pur- 
suant to  the  power  in  that  behalf  conferred  upon  them  by 
the  mortgage  in  the  event  which  had  happened,  entered 
into  possession  of  the  stock  of  goods  mortgaged  with  the 
assent  of  the  mortgagor,  and  on  the  5th  of  May,  1893,  sold 
them  under  the  mortgage  to  the  defendant  Scott  for  the 
price  of  sixty-five  cents  in  the  dollar,  and  Scott  then  re- 
ceived and  took  actual  possession  thereof,  and  gave  the 
mortgagees  his  promissory  notes  for  the  purchase  money. 

On  the  6th  of  May,  1893,  the  plaintiffs  issued  the  writ 
in  this  action  claiming  that  the  mortgage  was  void  as 
against  them  as  creditors  for  non-compliance  with  the 
requirements  of  the  Bills  of  Sale  and  Chattel  Mortgage 
Act,  and  that  it  was  fraudulent  and  void  as  contrary  to 
the  Statute  13  Eliz.  ch.  5,  and  the  Act  respecting  Assign- 
ments and  Preferences,  alleging  that  the  mortgagees  had 
notice  that  Braden  was  insolvent  at  the  time  of  the  execu- 
tion of  the  mortgage,  and  that  it  was  given  and  taken  with 
intent  to  obtain  an  unjust  preference  over  the  plaintiffs 
and  other  creditors  of  Braden,  and  that  the  sale  to  Scott 
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was  merely  an  arrangement  by  which  he  should  sell  the 
goods  and  pay  over  the  proceeds  to  the  mortgagees  so  as 
to  defeat  the  plaintiffs  in  the  recovery  o£  their  claim. 

The  action  was  tried  at  Hamilton  on  the  8th  of  Sep- 
tember, 1893,  before  Armour,  C.  J.,  who  held  that  Braden 
and  the  mortgagees  knew  that  he  was  insolvent  when  he 
gave  the  mortgage,  but  that  the  mortgagees  took  it  in  good 
faith  to  secure  their  debt  and  to  assist  Braden  to  carry  on 
his  business.  He  further  held  that  the  sale  was  made  by 
the  mortgagees  as  chattel  mortgagees  under  the  mortgage ; 
that  when  Scott  purchased  he  knew  Braden  was  insolvent 
and  had  other  creditors,  and  knew  that  he  must  have  been 
insolvent  when  he  gave  the  mortgage ;  that  he  must  be 
taken  to  have  had  notice  of  the  defects  in  the  mortgage, 
and  got  no  better  title  than  the  mortgagees,  and  that  if  the 
mortgage  was  void  against  the  plaintiffs  as  creditors,  Scott's 
title  must  be  equally  void  because  he  must  be  taken 
to  have  had  full  knowledge  that  the  instrument  was  void  as 
against  creditors.  It  was  conceded  that  the  mortgage  had 
not  been  validly  registered  under  R.  S.  O.  ch.  125,  in 
consequence  of  a  defect  in  the  affidavit  of  bona  fides. 

Judgment  was  given  for  the  plaintiffs  against  Braden, 
the  debtor,  for  the  amount  of  their  claim,  although  it  was 
not  due  for  some  time  after  the  action  was  brought,  and 
against  McMahon  &  Broadfield  the  mortgagees,  and  Scott 
the  purchaser  of  the  goods,  declaring  that  the  mortgage 
was  null  and  void  against  the  plaintiffs  and  other  creditors 
of  Braden,  and  these  defendants  were  ordered  to  pay  into 
Court  the  proceeds  of  the  sale  of  the  goods  in  certain  pro- 
portions specified  in  the  judgment. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.  A.,  on  the  2ith  and  25th  of  April,  1894,  the  question 
discussed  being  the  effect  to  be  given  to  sections  2  and  4 
of  55  Vic.  ch.  26  (0.). 

J.  J.  Scott,  and  A.  M.  Macdonell,  for  the  appellants. 
J,  W.  Neshitt,  Q.  C,  and  /.  Bicknell,  for  the  respondents. 
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Judgment.  June  30th,  1894.    Burton,  J.  A. : — 
Burton, 

J. A.  This  is  an  appeal  from  the  learned  Chief  Justice  of  the 

Queen's  Bench  Division,  setting  aside  a  chattel  mortgage 
by  the  defendant  Braden  to  his  co-defendants  McMahon  & 
Broadfield,  and  the  sale  made  by  them  to  the  defendant 
Scott  as  void  against  creditors. 

The  facts  are  in  a  very  small  compass. 

The  defendant  Braden,  on  the  8th  of  February,  1893, 
executed  a  mortgage  on  all  his  stock-in-trade  to  the  de- 
fendants McMahon  &  Broadfield,  and  on  the  28th  of  April 
following  they  took  possession  with  the  consent  of  the 
mortgagor,  and  immediately  afterwards  sold  and  trans- 
ferred the  goods  and  chattels  comprised  in  it  to  Scott  who 
took  possession  and  delivered  over  his  promissory  notes 
for  the  purchase  money,  so  that  it  became  a  completed 
transaction  on  the  5th  of  May. 

On  the  following  day  this  suit  was  instituted  by  the 
plaintiffs  suing  on  behalf  of  themselves  and  other  creditors. 
It  is  not  shewn  that  the  sale  was  collusive  or  a  sham,  but 
the  learned  Judge  found  that  at  the  time  the  mortgage 
was  given  Braden  was  insolvent  within  his  own  know- 
ledge and  that  of  the  mortgagees,  but  that  it  was  given 
under  pressure,  and  that  the  transaction  was  honest  enough 
except  in  so  far  as  they  knew  of  the  insolvency,  and  that 
by  getting  time  and  more  goods  both  parties  believed  that 
the  debtor  would  pull  through. 

The  learned  Judge  also  held  that  Scott  knew  that 
Braden  was  insolvent,  and  that  as  he  had  purchased  under 
the  chattel  mortgage,  he  must  be  taken  to  have  known  of 
the  defect  in  it  and  could  be  in  no  better  position  than  the 
mortgagees,  and  that  the  mortgage  being,  as  he  held,  abso- 
lutely void  as  against  creditors,  these  plaintiffs,  when  they 
chose  to  sue,  could  obtain  a  judgment  to  set  it  aside,  being 
creditors  at  the  time  the  mortgage  was  given. 

Whether  the  recent  legislation  placing  cases  like  the 
present  where  no  fraud  is  alleged  (but  the  security  taken 
for  a  just  debt  is  open  to  some  technical  objection)  upon 
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the  same  footing  as  suits  brought  to  relieve  against  fraud  is  Judgment, 
well  advised,  may  be  open  to  question,  but  there  would  seem  Burton, 
to  be  no  good  reason  for  facilitating  the  proceedings  of  credi- 
tors  to  set  aside  a  mortgage  honestly  given  for  a  just  debt — 
robbing  Peter  to  pay  Paul.  It  is  quite  true  that  if  the 
security  is  defective  under  the  Chattel  Mortgage  Act,  a  credi- 
tor obtaining  execution  was  entitled  to  impeach  it,  but  it  not 
unfrequently  worked  great  injustice,  and  it  would  seem,  as 
I  read  the  Act,  that  it  may  lead  sometimes  to  a  good  deal 
of  futile  litigation.  Assume,  for  instance,  that  the  plaintiff 
obtain  a  judgment  setting  aside  the  mortgage,  but  not 
being  in  a  position  to  obtain  the  fruit  of  it  by  execution, 
what  either  in  morals  or  in  law  is  to  prevent  the  debtor 
executing  a  fresh  mortgage  free  from  any  defect  ? 

In  the  present  case  the  debt  was  not  payable  when  this 
action  was  brought,  nor  at  the  time  of  the  trial,  although 
I  observe  that  the  plaintiffs  did  obtain  judgment  for  the 
amount. 

The  question  for  our  decision  seems  to  resolve  itself  into 
this  :  whether  under  the  recent  enactment  a  creditor  suing 
on  behalf  of  himself  and  other  creditors  occupies  any 
higher  or  better  position  than  an  execution  creditor  for- 
merly occupied.  Until  he  obtained  execution  he  was  not 
in  a  position  to  impeach  the  transaction,  and  if  before  he 
obtained  such  execution  the  mortgagee  had  realized  by 
sale  of  the  mortgaged  goods,  he  was  without  remedy. 

I  think  the  effect  of  the  legislation  is  to  place  a  simple 
contract  creditor  electing  to  attack  the  security,  which  he 
can  now  do  by  a  suit  on  behalf  of  himself  and  other  credi- 
tors, in  the  same  position  as  an  execution  creditor  electing 
to  seize. 

As  at  present  advised,  I  am  of  opinion  that  the  plaintiff 
cannot  impeach  the  sale  to  Scott  effected  before  he  brought 
his  action ;  in  other  words,  I  am  of  opinion  that  the  words 
"void  as  against  creditors,"  must  receive  their  usual  inter- 
pretation in  Acts  of  this  nature  and  be  read  "  voidable." 
46 — VOL.  XXI.  A.R. 
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Judgment.      There  must  be  an  election  to  avoid  the  deed — and  that 
Burton,     election  was  made  by  the  bringing  of  this  action — but  j 
before  any  election  the  property  had  passed  out  of  the  ; 
mortgagees  to  the  defendant  Scott. 

It  seems  to  me  that  there  is  some  confusion  of  ideas  in 
treating  the  possession  as  coming  within  section  4  of  the 
Act.  It  is  conceded,  as  I  understand,  that  the  defect  in  the 
mortgage  would  not  be  cured  by  such  taking  possession,  | 
but  it  would  have  been  equally  invalid  against  creditors 
notwithstanding  such  possession.  What  is  relied  on  is  that 
until  avoided  the  mortgage  was  good  against  every  one,  and 
that  when  the  plaintiffs  elected  to  avoid,  it  was  too  late.  , 

I  am  of  opinion,  therefore,  that  the  appeal  should  be 
allowed,  and  the  action  as  against  the  appellants  dismissed. 

OsLER,  J.  A. : — 

[The  learned  Judge  stated  the  facts  as  above  set  out,, 
and  continued :] 

The  plaintiffs  having  failed  to  prove  that  the  mortgage 
was  void  against  creditors  under  the  Statute  of  Elizabeth,, 
were  driven  to  rest  their  case  upon  the  recent  amendment 
of  the  Chattel  Mortgage  Act,  55  Yic.  ch.  26  (0.),  and  on  the 
Act  to  amend  K  S.  0.  ch.  124,  respecting  assignments  and 
preferences,  54  Yic.  ch.  20  (0.). 

The  Bills  of  Sale  and  Chattel  Mortgage  Act,  sec.  2  : 
enacts  that  if  the  mortgage  and  affidavits  are  not  registered  j 
as  thereinbefore  provided,  the  mortgage  shall  be  absolutely 
null  and  void  as  against  creditors  of  the  mortgagor  and 
subsequent  purchasers  or  mortgagees  in  good  faith  for 
valuable  consideration. 

The  word  "  creditors  "  in  this  and  other  parts  of  the  Act  i 
'  has  hitherto  always  been  construed  to  mean  execution  credi-  | 
tors,  creditors  who  were  in  a  position  to  seize  the  goods 
mortgaged  or  sold.  Until  there  were  creditors  who  had  i 
acquired  that  character  there  was  no  reason  why  any  honest  ;  < 
dealing  between  the  owner  and  another  creditor  should  be  .  M 
interfered  with,  or  why  the  creditor  who  had  obtained  his  | 
mortgage  should  not  realize  upon  it,  as  he  could  not  there-      ■ ; 
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by  be  said  to  be  hindering,  delaying,  or  interfering  with  Judgmen 
other  creditors,  there  being  none  who  could  say  that  Osler, 
non-compliance  with  the  statutory  formalities  entitled  them 
to  assert  any  better  right  to  the  goods  than  the  creditor 
who  had  thus  obtained  a  mortgage,  irregular,  though  it 
might  be,  in  form.  In  short,  so  long  as  the  mortgagor  was 
at  liberty  to  mortgage  or  otherwise  dispose  of  the  goods, 
the  mortgagee,  holding  Avhat  as  between  them  was  a  valid 
transfer,  was  equally  at  liberty  to  do  so.  This  section  has 
now  been  amended  by  .55  Yic.  ch.  26,  sees.  2  and  4  (0.). 
By  section  2,  the  words  "  void  as  against  creditors,"  in  the 
principal  Act  have  now  in  two  particulars  an  extended 
meaning  given  to  them :  (1)  They  shall  extend  to  simple 
<;ontract  creditors  of  the  mortgagor  or  bargainor  suing  on 
behalf  of  themselves  and  other  creditors  ;  and  (2)  to  any 
assignee  for  the  general  benefit  of  creditors  under  R.  S.  0. 
eh.  124,  as  well  as  to  creditors  having  executions  against 
the  goods  and  chattels  of  the  mortgagor  or  bargainor. 

These  two  classes  are  placed  in  the  same  position  as  the 
•execution  creditor  as  regards  the  right  to  attack  the  in- 
strument in  respect  of  formal  defects. 

Where  an  execution  creditor  could  have  seized  and  could 
have  met  the  mortgagee's  claim  under  the  mortgage  by 
shewing  its  non-compliance  with  the  Act,  there  a  simple 
<iontract  creditor,  not  suing  merely  on  his  own  behalf,  but 
suing  on  behalf  of  himself  and  all  other  creditors,  can  do 
so  too.  But  whatever  would  be  an  answer  to  the  former 
seeking  to  assert  these  defects  in,  and  thus  to  avoid  the 
instrument,  must,  in  my  opinion,  be  equally  an  answer  to 
the  latter,  because  the  true  construction  of  the  Act  is  that 
the  instrument  is  not  void,  but  voidable  only  at  the  in- 
stance of  the  creditor  who  is  in  a  position  to  avoid  it. 

Now,  if  before  an  execution  came  in,  the  mortgagee  had 
sold  the  goods  out  and  out  under  the  power  of  sale  in  his 
mortgage,  I  take  it  to  be  clearly  settled  that  the  execution 
"Creditor  could  not  set  up  any  defects  in  the  mortgage 
to  impeach  such  a  sale.  As  between  debtor  and  creditor 
the  mortgage  was  then  in  force,  and  hy  the  sale  the  goods 
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Judgment,  ceased  to  be  comprised  in  the  mortgage.  They  passed  into 
OsLER,  the  hands  of  a  subsequent  purchaser  whose  title  was  not 
dependent  upon  the  continued  subvsistence  or  efficacy  of 
the  mortgage,  and  he  took  it  at  a  time  when  there  was  no 
execution  under  which  the  title  of  the  person  selling  to- 
him  was  liable  to  be  impeached.  This  is  substantially 
what  is  said  by  Lord  Selborne  in  the  case  of  Coohson  v.. 
Swire,  9  App.  Cas.  653,  and  Lord  Blackburn's  language  in 
the  same  case  is  equally  applicable  to  our  Act.  The 
creditor,  suing  as  these  plaintiffs  are  suing,  can  be  in  no 
better  position  than  the  execution  creditor  if  his  action 
has  not  been  commenced  before  the  mortgagee  has  sold 
the  goods  comprised  in  the  mortgage,  nor  is  there  any 
reason  why  he  should  be.  The  goods  have  passed  away 
from  the  mortgage ;  they  are  held  under  another  title 
acquired  under  an  instrument  which  was  perfectly  good 
and  valid  when  the  mortgagee  acted  upon  it  by  taking 
possession  under  it  and  selling.  In  the  present  case  there 
was  an  out  and  out  sale  by  the  mortgagees,  undoubtedly 
hand  fide,  before,  if  even  only  the  day  before,  the  action  was. 
brought,  and  possession  was  at  once  taken  by  the  purchaser. 
The  2nd  section  of  the  new  Act  does  not,  in  my  opinion,, 
enable  the  plaintiffs  to  defeat  that  sale. 

Nor  do  I  see  how  the  4th  section  of  the  Act  assists  them. 
It  enacts  that  the  mortgage  or  sale  declared  by  the  Act  to 
be  void  as  against  creditors  or  subsequent  purchasers  shall 
not,  by  the  subsequent  taking  of  possession  of  the  things, 
mortgaged  or  sold,  by  or  on  behalf  of  the  mortgagee  or  bar- 
gainee, be  thereby  made  valid  as  against  the  persons  who 
became  creditors  or  purchasers  or  mortgagees  before  such 
taking  of  possession.  It  is  enough  to  say  as  to  this  section 
that  where  the  goods  of  which  the  mortgagee  may 
have  taken  possession  under  a  defective  mortgage  have 
passed  out  of  his  possession  by  a  subsequent  sale  so  that 
the  title  to  them  no  longer  depends  either  upon  the  mort- 
gage, which  is  spent  and  satisfied,  or  upon  his  possession, 
nothing  remains  upon  which  the  section  can  operate.  The 
plaintiffs  did  not  seek  to  avoid  it  until  it  was  too  late,  and 
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when  the  sale  took  place  there  was  no  one  in  existence  J^<^^g"^ent 
who  was  entitled  to  say  that  it  was  not,  as  in  fact  it  was,  Osler, 
€1  perfectly  valid  mortgage. 

For  the  same  reasons  the  sale  is  also  an  answer  to  any 
contention  that  the  mortgage  is  void  under  the  Assignments 
and  Preferences  Act  and  the  amending  Act  54  Yic.  ch.  20 
(0.) :  StMart  v.  Tremain,  S  0.  R  190 ;  Harvey  v.  McNaugh- 
ton,  10  A.  R.  616.  The  sale  was  a  real  sale  under  a  mort- 
gage valid  inter  partes,  voidable  only  at  the  election  of 
creditors  in  a  position  to  sue  while  the  goods  were  held 
under  that  title,  but  to  whom  the  Act  has  given  no  relief 
as  against  a  purchaser  to  whom  the  goods  have  been 
alienated  for  value. 

In  my  opinion  the  appeal  must  be  allowed. 

Maclennan,  J.  A. : — 

I  think  that  the  appeal  should  be  allowed.  It  is  unne- 
<3essary  to  decide  whether  the  plaintiffs  could  properly 
commence  and  maintain  their  action  before  their  debt 
became  due.  Macdonald  v.  McGall,  in  this  Court,  12 
A.  R.  593,  and  in  the  Supreme  Court  of  Canada,  13  S.  C.  R 
247,  makes  it  at  least  doubtful  whether  that  might  not  be 
done.  Whenever  it  becomes  necessary  to  decide  the  point 
it  will  have  to  be  considered  how  far  it  has  been  passed 
upon  in  that  case. 

The  real  question  in  the  appeal  is  whether  the  sale  to 
Scott  was  good,  and  I  think  it  was.  It  was  made  not  only 
by  the  mortgagees  but  by  the  mortgagor.  The  latter  was 
as  much  bound  by  it,  and  could  as  little  question  it  as  the 
former.  The  mortgagor  could  have  sold  the  goods  to  Scott 
if  there  had  been  no  mortgage  in  the  case.  He  might  have 
told  Scott  that  he  was  embarrassed  and  that  he  could  not 
pay  his  debts  in  full,  and  yet  he  could  have  made  a  valid 
sale  to  him  for  a  fair  and  honest  price.  The  fairness  and 
honesty  of  the  price  on  the  sale  to  Scott  is  not  questioned, 
and  the  sale  was  made  and  completed  before  this  action  was 
^Drought.    That  being  so,  there  were  when  the  action  was 
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Judgment,  brought,  no  goods  and  chattels  in  existence  capable  of  being 
Maclennan,  reached  by  the  action.    They  had  become  the  goods  and 
J-^-      chattels  of  Scott,  honestly  bought  and  paid  for,  and  beyond 
the  plaintiffs'  reach,  and  there  were  no  goods  or  chattels, 
either  of  the  debtor  or  of  the  mortsfaofees. 

It  was  admitted  that  the  registration  of  the  mortgage 
was  defective,  and  that  if  before  the  sale  to  Scott  an  execu- 
tion had  come  in,  the  mortgage  would  have  been  void.  But 
until  an  execution  did  come  in,  or  until  a  subsequent  sale- 
or  mortgage  was  made  by  the  debtor,  or  something  else  oc- 
curred  to  avoid  it,  McMahon  &  Co.'s  mortgage  was  perfectly 
good  and  they  could  seize  under  it  and  sell  the  goods,  and 
recover  the  proceeds. 

What  the  appellants  say  is  that  the  Act  of  1892,  55  Vic. 
eh.  26,  sec.  2  (0.),  has  made  the  mortgage  void  against  the 
plaintiffs,  because  for  some  time  before  the  sale  to  Scott 
the  plaintiffs  were  simple  contract  creditors.  I  think  there 
has  been  some  inadvertence  in  the  framing  of  this  enact- 
ment. It  says  that  in  the  application  of  the  Act  R.  S.  O. 
ch.  125,  relating  to  sales  and  mortgages  of  personal  property,, 
the  words  void  as  against  creditors  "  shall  extend  to  simple 
contract  creditors  of  the  mortgagor  or  bargainor  suing  on 
behalf  of  themselves  and  other  creditors."  Now,  "  simple 
contract  creditors "  means  creditors  other  than  by  bond, 
covenant  or  other  specialty  such  as  a  judgment  of  a  court 
of  record,  and  it  can  hardly  have  been  intended  to  give  a, 
remedy  to  the  holder  of  a  note,  or  to  a  creditor  for  the 
price  of  goods  sold,  which  was  not  available  to  a  creditor 
by  a  bond  or  covenant.  But,  however  that  may  be,  the 
statute  has  not  said  that  it  extends  to  simple  contract 
creditors  simpliciter,  but  to  such  creditors  suing  on  behalf 
of  themselves  and  other  creditors.  Therefore,  until  suit 
brought  in  the  way  described,  the  creditor  is  not  qualified 
for  the  privilege  intended  by  the  statute.  He  is  a  creditor,, 
but  not  a  creditor  suing  on  behalf  of  himself  and  other 
creditors,  and  may  never  be.  Until  such  a  suit  is  brought 
the  mortgage  is  good,  and  the  mortgagee  and  the  debtor 
between  them  may  sell  and  dispose  of  the  goods  and  make 
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a  good  title.    I  think,  therefore,  that  the  sale  to  Scott  Judgment, 
having  been  made  before  the  plaintiffs  brought  this  action  maclennan^ 
the  goods  could  not  be  followed,  and  the  mortgage  having 
been  for  an  honest  and  valid  debt,  the  proceeds  of  the  sale 
cannot  be  taken  away  from  the  mortgagees. 

The  appeal  should  therefore  be  allowed,  and  the  action 
should  be  dismissed. 

Hagarty,  C.  J.  0. : — 
I  agree. 

Appeal  allowed  with  costs. 


Taylor  v.  Brandon  Manufacturing  Company. 

Patent  of  Invention — Novelty — Specification — Ambiguity. 

There  is  no  inventive  merit  in  making  in  one  piece  the  cap-bar  and  pro- 
tector of  a  washing  machine,  the  cap-bar  and  protector  having  been 
previously  made  in  two  separate  pieces. 

A  specification  providing  merely  that  such  a  protector  is  to  be  arranged 
*'at  an  angle"  is  void  for  uncertainty. 

Judgment  of  the  Chancery  Division  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  statement, 
of  the  Chancery  Division,  reversing  that  of  Street,  J.,  at 
the  trial,  in  his  favour,  in  an  action  to  restrain  the  in- 
fringement of  a  patent  for  a  washboard. 

The  washboard  in  question  was  thus  described  in  the 
specifications  and  drawings  : — 

"  The  invention  relates  to  improvements  in  washboards, 
and  consists  in  a  certain  novel  construction  and  combi- 
nation of  devices  fully  described  hereinafter  in  connection 
with  the  accompanying  drawings,  and  specifically  set  forth 
in  the  claims. 
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Statement. 


Figure  1  is  a  perspective  view  of  a  washboard  embody- 
ing my  improvements. 

Figure  2  is  a  transverse  sectional  view  of  the  upper  end 
of  the  board. 

Figure  3  is  a  detail  perspective  view  of  the  combined 
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cap-bar  and  protector,  as  seen  before  it  is  applied  to  the  Statement, 
board. 

Referring  by  letter  to  the  drawings,  A  designates  a 
washboard  of  the  ordinary  or  any  preferred  construction 
having  the  side  bars  B  B,  which  are  bevelled  at  their 
upper  ends,  and  the  head  board  C,  which  is  secured  to  the 
rear  edges  of  the  side  bars.  The  upper  ends  of  the  side 
bars  are  bevelled  upward  toward  their  front  edges,  and 
the  upper  edge  of  the  head  board  projects  above  the  up- 
per ends  of  the  side  bars  at  their  rear  edges,  as  will  be 
readily  seen  in  figure  2. 

D  represents  the  combined  cap-bar  and  protector,  which 
as  shewn  in  figure  3  of  the  drawings,  are  shaped  exactly 
alike  and  are  arranged  at  an  obtuse  angle  to  each  other. 
The  cap-bar  E,  as  seen  in  figure  1,  is  secured  by  nails  or 
equivalent  securing  devices  to  the  upper  bevelled  ends  of 
the  side  bars,  and  the  rear  edge  of  the  cap-bar  against  the 
upwardly  projecting  edge  of  head  board,  and  forms  a  tight 
joint  therewith.  The  herein  described  construction,  where- 
by the  rear  edge  of  the  cap-bar  is  overlapped  by  the  upper 
-edge  of  the  head  board,  prevents  water  and  suds  from 
working  between  the  same  and  soiling  the  clothes  of  the 
operator. 

The  protector  F  is  formed  integral  at  its  rear  edge  with 
the  front  edge  of  the  cap- bar,  and  projects  forward  hori- 
zontally beyond  the  front  edges  of  the  side  bars.  In 
washing,  the  suds  and  water  are  dashed  up  against  the 
■cap-bar  and  are  prevented  from  splashing  out  by  the  over- 
hanging protector,  which  acts  as  a  deflector  and  throws 
the  water  and  suds  back  into  the  tub  or  vessel,  in  which 
the  board  stands. 

As  above  described,  the  combined  cap-bar  and  protec- 
tor consists  of  two  integral  bars  EF,  exactly  alike  in 
shape,  either  of  w^hich  may  be  attached  to  the  upper  ends 
of  the  side  bars,  thereby  simplifying  and  cheapening  the 
manufacture  of  the  board. 

Subsequent  to  the  application  of  the  combined  protec- 
tor and  cap-bar  to  the  side  bars,  the  front  edge  of  the 
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Statement,  protector  may  be  rounded  at  the  corners  or  dressed  in 
any  preferred  manner  as  shewn  in  figure  1  of  the  draw- 
ings, or  it  may  be  left  as  shewn  in  figure  3. 

I  am  aware  that  it  is  not  broadly  new  to  provide  wash- 
boards with  protectors  which  are  attached  to  the  cap-bars, 
and,  therefore,  I  do  not  desire  to  claim  this  construction, 
and  I  am  aware  also  that  it  is  not  new  to  provide  protec- 
tors which  may  be  adjusted  by  mechanical  means  so  as 
to  protect  either  side  of  the  washboard,  and  therefore  do 
not  claim  this  construction. 

I  wish  to  limit  myself  to  the  construction  of  the  com- 
bined cap-bar  and  protector,  composed  of  two  similar 
integral  bars  arranged  at  an  angle  to  each  other.  The 
bevelled  construction  of  the  side  bars  of  the  washboard 
has  peculiar  advantages  in  securing  the  proper  set  of  the 
protector,  so  as  not  to  interfere  with  the  operator  while 
washing. 

Having  thus  described  the  invention,  I  claim  : 
The  combination  with  the  washboard  provided  with 
side  bars  BB,  having  their  upper  ends  bevelled,  and  the 
head  board  C  of  the  combined-bar  and  protector  D  com- 
prising the  integral  similar  bars  EF,  arranged  at  an  angle 
to  each  other,  substantially  as  and  for  the  purpose  spe- 
cified." 

At  the  trial  it  was  clearly  shewn  that  the  plaintiff's 
washboard  was  most  useful,  and  had  almost  superseded 
the  kinds  before  in  use,  having,  as  a  witness  expressed  it, 
"  taken  the  market."  The  Divisional  Court  held,  however^ 
that  there  was  no  inventive  merit  in  the  improvement. 

The  plaintiff's  appeal  was  argued  before  Hagarty,  C. J.O., 
Burton,  Osler,  and  Maclennan,  JJ.  A.,  on  the  8th  and 
9th  of  March,  1894. 

Osier,  Q.  C,  for  the  appellant.  The  learned  trial  Judge 
has  found  as  facts,  that  the  subject  matter  of  the  patent 
in  question  constitutes  a  patentable  invention;  that  the 
invention  is  novel  ;  that  it  is  useful,  and  that  the  respon- 
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dents  have  infringed,  and  these  findings  of  fact  are  Argument, 
abundantly  supported  by  the  evidence.  The  judgment 
appealed  from  treats  the  patent  in  question  not  as  one 
for  a  combination,  but  as  one  for  the  various  elements 
composing  the  combination,  which  is  contrary  to  the  fact. 
The  evidence  clearly  establishes  that  there  were  practical 
difiiculties  to  be  overcome  in  the  application  of  protectors 
to  washboards,  and  instead  of  the  mode  of  overcoming 
such  difficulties  being  obvious  to  persons  of  ordinary  skill 
and  intelligence,  it  appears  that  for  a  long  series  of  years 
different  ineffectual  attempts  had  been  made  to  attain  the 
desired  end.  It  required  skill  and  ingenuity  to  overcome 
the  difficulties.  The  device  to  be  practically  successful  must 
be  strong,  simple  and  inexpensive.  These  difficulties  have 
been  overcome  by  the  ingenious  combination  of  elements 
which  constitute  the  invention  covered  by  the  plaintiff's 
patent,  and  the  invention  is  clearly  meritorious.  See 
Gosnell  V.  Bishop,  5  Pat.  Cas.  151 ;  Ehrlich  v.  Ihlee,  5  Pat. 
Cas.  437  ;  Baw  v.  Eley,  L.  R.  3  Eq.  496  ;  Murray  v.  Clay- 
ton, L.  E.  7  Ch.  at  p.  581 ;  Higgins,  2nd  ed.,  p.  226. 

Shepley,  Q.  C,  for  the  respondents.  The  so-called  im- 
provement which  forms  the  subject  of  the  appellants' 
patent,  is  void  for  want  of  invention.  It  is  in  no  sense  an 
invention  at  all,  but  is  a  mere  application  of  an  old  device. 
The  interposition  of  a  concave  surface  to  intercept  matter 
in  motion,  is  as  old  as  motion  itself,  and  here  there  is 
merely  a  very  old  and  well  known  application  of  this  old 
idea.  The  first  man  who,  when  driving  in  his  waggon 
or  sleigh,  found  himself  troubled  by  the  propulsion  of  snow, 
water,  and  mud,  from  the  heels  of  his  horse  was  confronted 
with  precisely  the  same  problem,  which,  upon  the  plain- 
tiff's theory,  confronted  the  splashed  washerwoman,  and 
solved  it  in  precisely  the  same  way,  viz.,  by  extending 
and  deflecting  the  dashboard  of  his  vehicle  to  intercept 
the  snow,  water,  and  mud,  so  propelled.  Any  mechanic 
to  whom  the  difficulty  had  been  explained,  would  have 
at  once  suggested  the  very  device  which  this  patent 
adopts.    See  Yates  v.  Great  Western  R.  W.  Co.,  2  A. 
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Argument.   226;  Harwoocl  V.  Great  Northern  R  W.  Co.,  11  H.  L. 

C.  654  ;  Lash  v.  Hague,  1  Webster  200 ;  Conover  v.  Roach, 
4  Fisher  12;  Sargent  v.  Burgess,  129  U.  S.  19 ;  Frost's 
Law  of  Patents,  p.  62;  Higgins,  2nd  ed.,  p.  522;  Jack- 
son V.  Needle,  2  Pat.  Cas.  191  ;  Longhottom  v.  Shaw,  5  Pat. 
Cas.  497  ;  6  Pat.  Cas.  143 ;  8  Pat.  Cas.  333  ;  Sharp  v. 
Brauer,  3  Pat.  Cas.  193  ;  Morgan  v.  Windover,  5  Pat.  Cas. 
295  ;  7  Pat.  Cas.  131  ;  Slazenger  v.  Feltham,  6  Pat.  Cas. 
232  ;  Blalcey  v.  Latham,  6  Pat.  Cas.  184. 
Osier,  Q.  C,  in  reply. 

June  30th,  1894.  The  judgment  of  the  Court  was  de- 
livered by 

Maclennan,  J.  A. : — 

The  claim  'in  this  patent  is  a  combination  of  two  ele- 
ments. The  first  element  is  a  "  washboard  provided  with 
side  bars,  having  their  upper  ends  bevelled,  and  a  head- 
board." It  would  seem  as  if  what  is  called  a  head-board 
vrould  be  with  more  propriety  called  a  back-board,  but  at 
all  events  what  is  clearly  meant  is  a  board  fastened  to 
the  backs  of  the  side  bars,  and  forming  the  bottom  of  the 
wooden  box,  above  the  metallic  part  of  the  washboard, 
sometimes  called  the  soap  box.  The  other  part  of  the 
combination  is  a  "  combined  cap-bar  and  protector,  com- 
prising two  integral  similar  bars  arranged  at  an  angle  to 
each  other."  The  claim  refers  to  drawings  in  a  manner 
which  clearly  shews  the  parts  thus  named  and  their  arrange- 
ment in  the  constructed  machine,  and  the  usual  words  are 
added,  "  substantially  as  and  for  the  purpose  specified." 

The  inventor  then  says  he  is  aware  that  it  is  hot  new  to 
provide  washboards  with  protectors  which  are  attached  to 
the  cap-bars,  and  does  not  claim  that  construction.  He 
also  says  he  is  aware  that  it  is  not  new  to  provide  protec- 
tors which  may  be  adjusted  by  mechanical  means  so  as  to 
protect  either  side  of  the  washboard,  and  therefore  does 
not  claim  that  construction. 
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It  is  necessary,  therefore,  to  consider  carefully  the  claim  Judgment 
in  connection  with  these  disclaimers,  in  order  to  see  pre-  Maclenxan^ 
cisely  what  it  is  that  is  really  claimed,  and  for  which  pro- 
tection  is  sought. 

But  first  it  may  be  of  use  to  observe  that  the  first 
element  of  the  combination  has  nothing  whatever  that  is 
new  in  it ;  that  is,  "  the  washboard  provided  with  side  bars 
having  their  upper  ends  bevelled  and  the  board  C."  The 
old  Globe  machine,  and  the  Planet  machine,  which  is  said 
to  be  the  same  as  the  Globe,  which  were  in  use  for  years 
before  the  plaintiff's  invention,  have  these  parts  constructed 
and  arranged  in  precisely  the  same  manner  as  in  the  plain- 
tiff's machine.  The  plaintiff,  therefore,  can  claim  nothing 
which  is  contained  in  the  first  part  of  the  combination. 
Then  also  a  cap-bar  fastened  upon  the  bevelled  upper 
ends  of  the  side  bars  is  also  found  in  the  Globe  machine, 
and  is,  therefore,  an  old  feature. 

I  now  come  to  the  first  disclaimer.  He  says  it  is  not 
new  to  provide  washboards  with  protectors  which  are 
attached  to  the  cap-bars  ;  and  he  does  not  claim  that  con- 
struction. Therefore,  if  I  understand  him  aright,  if  one 
were  to  take  the  old  Globe  machine,  and  to  attach  to  its 
cap-bar  a  protector,  that  would  be  unobjectionable,  that 
would  be  nothing  new,  and  it  is  obvious  that  if  one  were 
doino^  that  he  would  attach  it  at  such  an  auo^le  as  would 
be  most  effective.  The  workman  would  consider  the  posi- 
tion in  which  the  board  is  usually  placed  in  the  tub  when 
in  use,  and  he  would  adopt  such  an  angle  as  would  deflect 
the  splash  of  suds  in  the  best  manner.  All  that,  according 
to  the  disclaimer,  would  be  allowable ;  and  when  done  it 
would  obviously  be  identical  with  the  plaintift"s  machine, 
with  only  one  difference,  namely,  that  the  plaintiff,  instead 
of  attaching  the  protector  to  the  cap-bar,  makes  the  two 
in  one  piece.  To  my  mind,  it  is  either  that  or  nothing. 
He  describes  his  contrivance  thus  :  "  The  combined  cap-bar 
and  protector  D,  comprising  the  integral  similar  bars  EF^ 
arranged  at  an  angle  to  each  other."  I  think  that  means^ 
though  to  my  apprehension  it  is  rather  vague,  to  express 
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judgment,  that  the  cap-bar  and  the  protector  bar  are  to  be  construc- 
Maclennan,  ted  of  one  piece  of  wood,  but  that  they  are  to  be  arranged 
at  an  angle  to  each  other.  In  the  descriptive  part  of  the 
specification,  he  says  :  "  D  represents  the  combined  cap 
and  protector,  which,  as  shewn  in  figure  3  of  the  drawings, 
are  shaped  exactly  alike,  and  are  arranged  at  an  obtuse 
ann^le  to  each  other ;"  and  in  another  paragraph  :  "  The 
protector  F  is  formed  integral  at  its  rear  edge  with  the 
front  edge  of  the  cap -bar,  and  projects  forward  horizon- 
tally beyond  the  front  edges  of  the  side  bars." 

Mr.  Justice  Robertson  thinks  that  after  the  first  dis- 
claimer, all  that  is  left  of  the  claim,  is  "  the  particular 
angle  at  which  the  cap-bar  and  protector  are  joined  to- 
gether." The  learned  Chancellor  on  the  other  hand  thinks 
that  what  the  plaintiff  has  done  and  embodied  in  his  patent, 
is  the  embodiment  of  the  cap-bar  and  protector  bar  in  one 
piece. 

In  this  particular  I  agree  with  the  conclusion  of  the 
Chancellor ;  and  the  question  then  comes  to  this,  whether 
if  a  cap-bar  and  protector,  such  as  the  plaintiff  makes  in 
ever}^  respect,  but  framed  in  two  separate  pieces,  was  not 
new,  and  might  be  made  and  used  by  the  public,  there 
is  such  inventive  merit  in  making  the  two  parts  in  one 
piece  instead  of  two  as  to  entitle  the  maker  to  a  patent. 
On  this  point  I  agree  entirely  with  the  learned  Judges  of 
the  Divisional  Court,  and  as  expressed  by  the  Chancellor, 
that  any  workman  seeing  such  a  piece  fastened  to  the  cap, 
could,  without  the  exercise  of  any  inventive  faculty,  sug- 
gest that  the  whole  might  be  more  strongly  and  conven- 
iently constructed  in  one  piece. 

If  we  look  at  the  other  disclaimer  it  seems  to  lead  to 
the  same  conclusion.  In  that  he  says  it  is  not  new  to  pro- 
vide protectors  which  may  be  adjusted  by  mechanical 
means  so  as  to  protect  either  side  of  the  washboard  That 
would  seem  to  allow  of  the  construction  of  a  cap-bar  with 
a  protector  on  each  side .  instead  of  on  one  side,  and  all 
three  made  in  one  piece.  If  so,  it  is  impossible  to  see  any 
patentable  quality  in  the  plaintiff"s  contrivance. 
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Besides  these  objections,  which  I  think  are  fatal  to  the  Judgment, 
patent,  I  think  it  ought  probably  to  be  held  void  for  uncer-  Maclennax, 
tainty  in  the  specification.  The  claim  says  that  the  cap-bar 
and  protector  are  to  be  arranged  at  an  angle  simply.  That, 
of  course,  includes  any  and  every  angle.  If  the  claim  is 
good,  then  a  construction  at  any  angle  whatever  from  one 
degree  to  180°  would  be  an  infringement.  The  descrip- 
tive part  of  the  specifi-cation  says  the  arrangement  is  to  be 
at  an  obtuse  angle  ;  and  in  another  place,  that  the  protec- 
tor projects  forward  horizontally  beyond  the  front  edges  of 
the  side  bars.  The  drawings  and  the  machine  produced 
shew  an  obtuse  angle,  but  neither  of  them  indicates  a 
horizontal  projection.  If,  therefore,  a  workman  were  con- 
structing a  machine  from  the  plaintiflT's  specifications,  there 
is  nothing  to  guide  him  in  determining  what  bevel  to  give 
the  top  of  the  side  bars,  or  what  degree  of  obtuseness 
to  give  to  the  angle  between  the  cap -bar  and  the  protector. 
It  seems  to  me  that  a  workman  who  could  fi.nd  out  for 
himself  the  most  advantageous  bevel  to  use  for  the  side 
bars,  and  the  most  advantageous  angle  at  which  to  arrange 
the  cap-bar  and  protector,  would  have  no  difficulty  in  con- 
structing the  latter  two  parts  in  one  piece. 

On  the  argument,  I  had  a  strong  impression  in  favour 
of  the  merit  of  the  invention  and  the  validity  of  the 
patent,  by  reason  of  the  fact  that  the  plaintiff's  machine 
had  driven  the  okl  ones  out  of  the  market  in  a  very  short 
time.  But  it  appears  that  the  only  old  machine  that  was 
in  general  use  in  this  country  was  the  old  Globe  machine, 
which  has  no  protector  at  all ;  and  the  evidence  gives  us 
no  comparison  of  merit  at  all  between  the  plaintiff's 
machine  and  the  earlier  machines  constructed  with  pro- 
tectors. 

I  think  that  the  judgment  is  right,  and  that  the  appeal 
should  be  dismissed. 

A'ppeal  dismissed  with  costs. 
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County  of  Lincoln  v.  City  of  St.  Catharines. 

Municipal  Corporations — County  Road — Joint  Stock  Road  Company  A  ct — 
C.  S.  U.  C.  ch.  49 — Queenston  and  Grimsby  Road. 

Held,  that  the  legislation  and  proceedings  thereunder,  set  out  in  the  judg- 
ment of  the  Court,  relating  to  the  Queenston  and  Grimsby  road  and  the 
city  of  St.  Catharines,  did  not  make  the  city  liable  to  pay  to  the  county 
of  Lincoln  any  part  of  the  expenditure  of  the  latter  in  connection  with 
that  road. 

Effect  of  the  withdrawal  of  city  from  jurisdiction  of  county  upon  roads 

owned  by  the  county  passing  through  the  city,  considered. 
Regina  v.  Louth,  13  C.  P.  615 ;  Regina  v.  Brown  a.nd  Street,  ib.  356  ;  St. 

Catharines  Road  Go.  v.  Gardner,  21  C.  P.  190,  specially  referred  to. 
Uuless  specially  retained  by  statute,  the  withdrawal  of  a  city  from  the- 

jurisdiction  of  the  county  terminates  all  liability  of  the  former  to- 

taxation  for  county  purposes. 
An  agreement  by  a  city  withdrawn  from  the  jurisdiction  of  the  county 

to  contribute  towards  the  maintenance  and  repairs  of  a  county  road 

is  ultra  vii-es  the  city  corporation. 
Judgment  of  the  Common  Pleas  Division,  affirmed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  the  Common  Pleas  Division,  and  was  argued  before 
Hagarty,  C.J.  0., Burton,  Osler,  and  Maclennan,  JJ.A.,. 
on  the  17th  of  May,  1894. 

The  case  turned  upon  the  effect  of  special  legislation, 
and  the  Acts  in  question  are  fully  referred  to  in  the  judg- 
ment. 

S.  H.  Blake,  Q.  C,  and  /.  G.  Ryhert,  for  the  appellants. 
Aylesworth,  Q.  C,  and  F.  W.  Macdonald,  for  the  defen- 
dants. 

June  30th,  1894  The  judgment  of  the  Court  was  de- 
livered by 

OsLER,  J.  A. : — 

The  question  to  be  decided  is,  whether  the  corporation 
of  the  city  of  St.  Catharines  is  liable  to  pay  to  the  corpor- 
ation of  the  county  of  Lincoln  any  share  or  proportion, 
of  the  liability  or  expenditure  of  the  latter  in  connection 
with  or  on  account  of  the  maintenance  and  repair  of  a 
road  called  the  Queenston  and  Grimsby  road.    This  road 
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was  originally  constructed  in  whole  or  in  part,  some  years  Judgment, 
before  1850,  by  the  Provincial  government,  by  whom  it  Qsler, 
was  transferred  to  the  then  united  counties  of  Lincoln,  J-^- 
Welland  and  Haldimand.  It  passed  through  the  town- 
ships of  Niagara  and  Grantham,  the  town  of  St.  Cathar- 
ines and  the  townships  of  Louth,  Clinton,  and  Grimsby, 
these  being  municipalities  which  then  formed  part  of  the 
county  of  Lincoln.  For  the  purpose  of  the  case,  we  may 
commence  at  that  point  in  the  history  of  the  road  when  it 
was  purchased  from  the  county  of  Lincoln  (then  separated 
from  the  other  counties),  by  a  joint  stock  road  company, 
created  under  the  provisions  of  the  Joint  Stock  Road  Com- 
panies Act,  12  Yic.  ch.  84,  in  the  year  1853,  for  the  pur- 
pose of  purchasing  and  maintaining  it.  The  stockholders 
of  this  company  consisted  of  the  town  of  St.  Catharines 
and  the  township  municipalities  already  mentioned. 

This  company  worked  and  managed  the  road  until  the 
year  1859,  when  they  petitioned  the  county  council  to 
assume  and  take  it  over  from  the  1st  of  May,  1860.  The 
council  on  the  25th  October,  1859,  passed  a  by-law  in  com- 
pliance with  the  petition  "  to  assume  and  take  over  the 
(cjueenston  and  Grimsby  macadamized  road  on  and  after 
the  1st  of  May  next  as  a  county  road  and  further  enacted 
that  on  and  after  that  date  the  tolls  should  be  removed 
from  the  road,  and  all  persons  allowed  to  pass  and  re-pass 
over  it  without  charge.  On  the  2Srd  August,  1860,  by 
indenture  made  between  the  company  of  the  first  part,  and 
the  county  of  the  second  part,  the  company,  in  consider- 
ation of  the  sum  of  £100,  granted  to  the  county  "  all 
and  singular  the  Queenston  and  Grimsby  road  being  the 
now  travelled  road  from  the  village  of  Queenston  through 
the  town  of  St,  Catharines,  and  the  villages  of  Jordan, 
Beamsville,  and  Grimsby,  to  the  western  boundary  line  of 
the  county  of  Lincoln,  together  with  all  and  singular  the 
tolls,  buildings,  easements,  profits,  privileges,  and  emolu- 
ments and  appurtenances  whatever,  to  the  said  road  be- 
longing, etc.    To  hold  to  the  party  of  the  second  part, 
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Judgment,  their  successors  and  assigns,  to  the  use  of  the  said  parties 
OsLEB,     of  the  second  part,  their  successors  and  assigns  forever." 

In  the  month  of  January,  1862,  the  county  council, 
treating  the  road  as  a  road  which  the  council  had  assumed 
by  by-law  as  a  county  road  under  section  339  of  the  Muni- 
cipal Townships  Act,  C.  S.  U.  C.  ch.  54,  passed  a  by- 
law under  section  342,  sub-section  8,  to  compel  the  munici- 
palities through  which  the  road  passed,  to  maintain  the 
portions  of  the  road  which  passed  through  such  munici- 
palities. It  is  observable  that  nothing  was  said  as  to  that 
part  of  the  road  which  passed  through  the  town  of  St. 
Catharines,  a  fact  which  adds  weight  to  the  contention — 
which  there  are  many  other  reasons  for  thinking  well 
founded — that  the  road  never  was  legally  established 
through  the  town.  I  shall  not,  however,  further  refer  to 
this,  though  it  is  pressed  in  the  reasons  against  the  appeal, 
as  my  judgment  does  not  turn  upon  it.  That  the  coun- 
cil had  taken  an  erroneous  view  of  the  character  in  which 
they  held  the  road,  was  very  shortly  afterwards  established 
by  Regina  v.  Louth,  13  C.  P.  615,  in  which  that  town- 
ship was  indicted  for  allowing  that  part  of  it  which  passed 
through  the  township  to  be  out  of  repair.  The  Crown 
relied  upon  the  by-law  as  casting  the  duty  to  repair  upon 
the  township,  but  it  was  decided  that  the  road  was  still 
held  by  the  county  "  not  as  a  road  belonging  to  the  county, 
as  a  county  road  within  the  meaning  of  the  statute,  but 
as  one  acquired  by  the  county  as  the  assignees  of  the 
Queenston  and  Grimsby  road  company,  in  whose  right  the 
corporation  of  the  county  still  holds  it." 

After  referring  to  the  several  relevant  sections  of  the 
General  Joint  Stock  Road  Company''  Act,  C.  S.  U.  C.  ch. 
49,  relating  to  the  acquirement  by  the  county  of  a  road 
constructed  under  the  Act,  and  especially  to  section  84, 
which  enacts  that  the  company  or  municipality  to  which 
it  belongs,  shall  keep  it  in  repair,  the  Court  adds :  "  We 
find  no  power  given  to  the  county  council  to  divest  them- 
selves of  the  character  in  which  they  took  this  road  so  as 
to  make  it  a  county  road  within  the  meaning  of  the  stat- 
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iites  first  referred  to,  and  to  throw  the  duty  of  repairing  it  Judgment, 
on  the  corporation  of  the  township  of  Louth."  In  the  case  Osler, 
of  Regina  v.  Brown  and  Street,  13  C.  P.  356,  an  applica- 
tion  for  a  mandamus  against  the  defendants  as  purchasers 
of  another  joint  stock  company  road,  the  St.  Catharines, 
Thorold,  and  Suspension  branch  road  company,  to  keep  in 
repair  that  portion  of  the  road  which  passed  through  the 
village  of  Thorold,  it  was  held  that  roads  of  joint  stock 
companies  were  not  public  roads  or  highways  within  the 
meaning  of  the  Municipal  Institutions  Act,  and  that  that 
part  of  the  road  which  passed  through  the  village  was  not 
vested  in  the  village  corporation,  but  belonged  to  the 
defendants,  the  successors  of  the  original  joint  stock  com- 
pany, who  were,  therefore,  bound  to  keep  it  in  repair.  This 
case  was  affirmed  by  the  Court  of  Error  and  Appeal  in  a 
subsequent  case  of  St.  Catharines,  etc.,  Road  Co.  v.  Gard- 
ner, 21  C.  P.  190,  where  it  was  held  as  to  that  part  of  the  road 
which  ran  through  the  town  of  Clifton,  that  the  company 
was  entitled  to  levy  tolls  thereon  within  the  town  limits, 
notwithstanding  the  incorporation  of  Clifton  as  a  town 
after  the  construction  of  the  road. 

The  position,  therefore,  of  these  plaintiffs  with  regard 
to  the  road  now  in  question,  after  the  decision  in  Regina 
V.  Louth,  was,  that  they  owned  it,  not  as  an  ordinary  muni- 
cipal road,  but  as  any  other  asset  or  piece  of  county 
property,  and  that  as  such  owners  they  were  bound  to 
keep  it  in  repair.  The  funds  necessary  for  that  purpose 
were  to  be  raised  and  levied  by  assessment  upon  the 
various  municipalities  within  the  county,  including  the 
defendants,  then  a  town  not  separated  from  the  county,  in 
the  same  manner  as  taxes  for  other  county  purposes  were 
levied.  Before  long,  however,  it  was  seen  that  this  bore 
very  hardly  upon  those  local  municipalities  in  the  county 
through  which  the  road  did  not  pass,  viz.,  the  town  of 
Niagara,  and  the  townships  of  Caister  and  Gainsborough, 
and  on  the  petition  of  the  county  an  Act  was  passed  by 
the  Legislature  on  the  5th  May,  1863,  26  Vic.  ch.  13,  to 
relieve"  these  municipalities,  and  it  was  thereby  enacted 
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Judgment,  that  for  any  liability  or  expenditure  connected  with  the 
OsLER,     assumption  by  the  corporation  of  the  county  of  Lincoln. 

of  the  Queenston  and  Grimsby  road  as  a  co\mty  work, 
the  said  corporation  shall  assess  or  tax  the  townships  of 
Niagara,  Grantham,  Louth,  Clinton,  and  Grimsby,  and  the 
town  of  St.  Catharines  "  only,"  and  shall  not  for  any  such 
purpose  impose  any  assessment  or  tax  upon  either  the 
town  of  Niagara  or  the  townships  of  Caister  or  Gains- 
borough in  the  said  county,  nor  shall  any  such  liability  or 
expenditure  be  in  any  way  chargeable  upon  or  borne  by 
the  said  town  and  townships  last  mentioned. 

The  fact  that  this  Act  was  evidently  petitioned  for  and 
passed  upon  the  mistaken  assumption  that  the  road  had 
been  assumed  by  the  county  as  an  ordinary  municipal 
road,  has  no  bearing,  that  I  can  see,  upon  the  proper  dis- 
position of  the  case. 

It  is  upon  this  Act  that  the  right  of  the  county  to  re- 
cover in  this  action  is  mainly  rested,  though  they  also 
rely  upon  another  ground  which  I  shall  afterwards  men- 
tion. The  contention  of  the  defendants  is,  that  as  in  the 
year  1876,  by  force  of  39  Vic.  ch.  46  (0.),  and  proceedings 
duly  taken  thereunder,  they  were  incorporated  as  a  city 
and  entirely  withdrawn  from  the  jurisdiction  of  the 
county,  the  right  of  the  latter  to  assess  and  tax  them  for 
the  maintenance  of  and  expenditure  upon  the  road  no- 
longer  exists.  This  contention  is,  in  my  opinion,  unanswer- 
able. The  object  of  the  Act  26  Vic.  ch.  13,  was  not  to 
impose  a  liability  upon  any  minor  municipality  in  the 
county  to  the  county  tax  for  the  maintenance  of  the  road. 
That  liability  already  existed  in  the  nature  of  things  from 
the  relation  of  those  municipalities  to  the  county.  The 
Act  was  aimed,  as  the  preamble  expresses  it,  at  relieving 
the  three  municipalities  which  were  thereby  exempted 
from  a  liability  to  taxation  for  a  purpose  they  were  not 
interested  in.  It  left  the  right  and  power  of  the  county 
to  tax  the  others  as  before.  But  when  St.  Catharines 
became  a  city,  withdrawn  from  the  jurisdiction  of  the 
county,  that  right  and  power  came  to  an  end.    The  county 
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'o£  Lincoln  could  no  more  impose  a  tax  upon  the  city  o£  J"f^gment. 
"St.  Catharines  than  upon  any  other  municipality  which  Osler, 
was  independent  of  the  county  or  which  belonged  to  an- 
other  county,  as  for  example,  had  the  township  of  Grimsby 
been  taken  from  Lincoln  and  annexed  to  an  adjoining 
county.  I  arrive  at  this  conclusion  quite  apart  from  the 
question  whether  that  part  of  the  road  which  passes 
through  the  city  of  St.  Catharines  is  still  the  property  of 
the  county.  If  it  be,  and  if  the  county  as  owner  is  still 
liable  to  repair  it,  the  assessment  for  repairs  to  county 
property  must  be  made  upon  the  county  and  not  upon  a 
municipality  which  forms  no  part  of  the  county,  and 
over  which  the  county  has  no  jurisdiction.  I  am  not, 
however,  to  be  understood  as  suggesting  that  this  portion 
of  the  road  does  belong  to  the  county,  or  that  the  portion 
which  traverses  the  city  is  a  part  of  the  road  which  be- 
longed to  the  old  company  and  was  acquired  by  the  county 
from  them.  It  appears  for  many  years  before  the  incor- 
poration of  the  city  to  have  been  maintained  and 
kept  in  repair  by  the  towii,  and  I  doubt  if  the 
cases  above  cited  from  13  C.  P.  356,  and  21  C.  P.  190,  go 
so  far  as  to  prevent,  in  the  case  of  a  road  owned  by  the 
county,  the  application  of  C.  S.  U.  C.  ch.  54,  sec.  26,  sub- 
sec.  6,  R.  S.  O.  ch.  184,  sec.  25,  sub-sec.  6,  which  enacts  that 
after  the  withdrawal  of  a  town  from  the  county  all  pro- 
perty theretofore  owned  by  the  county,  except  roads  and 
bridges  within  the  town,  shall  remain  the  property  of  the 
county. 

The  plaintiffs  further  contend  that  the  proceedings,  or 
some  of  them,  to  which  the  county  and  city  were  parties 
subsequent  to  their  separation,  operate  as  an  estoppel  upon 
the  latter  and  prevent  them  from  denying  their  liability 
to  pay  a  proportion  of  the  cost  of  the  repair  and  main- 
tenance of  the  road  in  the  county. 

When  the  city  withdrew  from  the  county  under  the 
authority  of  section  13  of  their  Act  of  incorporation,  an 
arbitration  took  place  as  provided  by  section  25  of  the 

\ 


376  ONTARIO  APPEAL  REPORTS.  [VOL.. 

Judgment.  Municipal  Act  to  settle  the  amount  to  be  paid  by  the  city 
OsLER,  to  the  county  for  expenses  connected  with  the  administra- 
tion  of  justice,  etc. 

The  award  was  made  on  the  30th  September,  1876,  and 
the  amount  thereby  fixed  was  to  be  paid  during  the  five 
years  from  the  1st  of  May,  1876.  The  arbitrators  awarded 
in  respect  of  the  road  in  question,  that  the  city  should  pay 
the  county  in  the  proportion  of  $1  by  the  city  to  $3.19 
by  the  county  on  the  sum  which  the  county  was  by  law  com- 
pelled to  expend,  and  which  the  county  actually  expended 
annually  in  repairing  the  road,  etc.  This  was  to  continue- 
for  five  years  from  the  1st  Mslj,  1876. 

The  city  appear  to  have  submitted  to  this  award  with- 
out objection,  though  I  have  been  unable  to  find  anything 
in  the  terms  of  the  reference  or  the  provisions  of  the  stat- 
ute which  justified  it.  The  parties  then  and  afterwards 
proceeded  on  the  assumption  that  there  was  a  joint  owner- 
ship of  the  road  by  the  city  and  county,  which  seems  to  me 
to  have  been  a  total  misapprehension  of  the  position. 

At  the  expiration  of  the  five  years  from  the  1st  May,. 
1876,  a  further  arbitration  was  held  pursuant  to  section  25„ 
sub-section  57,  of  the  Municipal  Act,  and  the  arbitrators 
again  undertook  to  award  respecting  the  road,  but  on 
this  occasion  by  directing  that  all  that  portion  of  the  road 
which  lay  within  the  city  should  be  and  remain  the  exclu- 
sive property  of  the  city,  and  all  that  portion  which  lay 
within  the  -county  should  be  and  remain  the  exclusive 
property  of  the  county,  and  the  road  being  unproductive- 
of  any  revenue,  nothing  was  awarded  to  be  paid  by  either 
party  to  the  other  in  respect  thereof.  This  clause  of  the 
award  was  afterwards  (20th  December,  1881)  struck  out  on 
a  motion  by  the  county  to  set  aside  the  award,  and  the 
county  continuing  to  insist  upon  the  liability  of  the  city 
to  contribute  a  proportion  of  the  expense  of  maintaining 
the  road,  an  agreement  purporting  to  be  made  between  the 
county  of  the  first  part,  and  the  city  of  the  second  part, 
was  signed  by  the  warden  on  behalf  of  the  county,  and 
the  mayor  on  behalf  of  the  city,  referring  in  terms  the^ 
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questions  both  of  the  city's  liability  to  contribute  under  the  Judgment 
Act  26  Yic.  ch.  13,  and  the  amount  to  be  paid  in  respect  Osler, 
thereof  for  the  period  of  five  years  from  the  expiration 
of  the  award  of  1876.  The  learned  arbitrator  found 
that  the  city  was  liable  to  contribute,  and  fixed  the  sum 
to  be  paid  annually  to  the  county  for  five  years  from 
the  1st  May,  1881.  Neither  the  agreement  nor  the 
award  were  ever  authorized  or  adopted  by  any  by-law  of 
the  city,  but  on  the  7th  June,  1886,  in  order  to  carry  into 
effect  an  agreement  for  that  purpose  between  the  city  and 
the  county,  the  city  passed  a  bj'-law  enacting  that  the 
award  of  the  arbitrators  dated  30th  July,  1881,  fixing  the 
amount  payable  by  either  municipality  for  the  five  years, 
ending  the  1st  May,  1886,  and  the  award  of  E.  J.  Senkler, 
Esq.,  dated  21st  March,  1883,  of  and  concerning  the  amount 
payable  by  the  said  municipalities  respectively  for  the  said 
five  years  in  respect  of  the  Queenston  and  Grimsby  macada- 
mized road  "  be  continued  for  a  further  period  of  five 
years  in  the  same  manner  as  if  a  new  award  had  been 
made  between  the  parties." 

At  the  expiration  of  this  period,  the  city  finally  deter- 
mined to  resist  all  further  claim  on  the  part  of  the  county 
with  respect  to  the  road.  The  county  rely  on  the  terms 
of  the  agreement  of  reference  to  Judge  Senkler  as  now 
estopping  the  city  from  disputing  its  liability.  The  agree- 
ment is  not  very  cautiously  framed,  but  I  think  it  admits 
of  being  fairly  construed  as  a  reference  only  of  liability 
and  amount  for  the  period  for  which  the  award  was  to  be 
made,  and  not  as  authorizing  the  arbitrators  to  determine 
the  former  for  all  time  to  come.  But  a  stronger  answer  to 
the  contention  of  the  county  is,  that  in  the  absence  of  a 
by-law  at  all  events,  the  mayor  of  the  city  had  no  author- 
ity to  commit  and  bind  the  corporation  to  the  terms  of  the 
agreement,  and  to  fix  upon  the  latter  for  all  time  a  liability 
to  contribute  to  the  expense  of  a  road  outside  its  limits, 
which  by  law  it  was  not  bound  to  maintain.  Such 
an  agreement  indeed  would  be  ultra  vires  the  corporation, 
but  even  if  intra  vires,  the  mayor  in  the  absence  of  a  by- 
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Judgment.  Jaw  had  no  authority  to  sign  it.  See  sections  282  and 
OsLER,  886  of  the  Municipal  Act,  55  Vic.  ch.  42  (0.),  Waterous 
J. A.  ^  Palmerston,  19  A.  R.  47  ;  and  the  city  by-law  of  the 
7th  June,  1886,  cannot  be  regarded  as  more  than  an  adop- 
tion of  the  amount  which  had  been  awarded  in  the  past 
as  a  standard  of  what  it  would  be  reasonable  to  pay 
during  another  five  years'  term. 

There  is,  in  my  opinion,  no  ground,  legal  or  equitable, 
on  which  the  plaintiffs  can  maintain  this  action.  There  is 
no  existing  award  between  the  parties.  If  the  plaintiffs 
go  upon  the  Act  26  Vic.  ch.  13,  it  is  a  sufficient  answer  to 
the  action  to  say ;  if  you  rely  on  that,  pursue  the  remedy 
it  gives  you;  assess  and  tax  the  defendants  if  you  can. 
But  if  that  cannot  be  done,  as  section  282  of  the  Munici- 
pal Act  shews,  it  does  not  follow  that  there  is  any  other 
remedy.  The  conclusion  rather  is  that  the  defendants  are 
discharged. 

Appeal  dismissed  with  costs. 


TOWN  OF  TRENTON  V.  DYER.  379 


Town  of  Trenton  v.  Dyer  et  al. 

Assessment  and  Taxes — Moll — Certificate  of  Clerk — Collector — Bond — R.  S. 
0.  ch.  193,  sec.  120. 

The  provision  contained  in  section  120  of  the  Assessment  Act,  R.  S.  O. 
ch.  193,  requiring  the  clerk  to  deliver  to  the  collector  the  roll  "  certi- 
fied under  his  hand,"  though  possibly  directory  as  to  time,  is  imperative 
as  to  the  certificate,  and  a  roll,  unsigned  by  the  clerk,  is  not  sufficient 
authority  to  entitle  the  collector  to  distrain,  and  he  and  his  sureties 
are  not  liable  under  their  bond  for  the  amount  of  uncollected  taxes. 

Judgment  of  Armour,  C.  J.,  reversed.  Burton,  J.  A.,  dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement 
inent  of  Armour,  C.  J. 

The  action  was  brought  against  the  collector  of  taxes  for 
the  year  1891  of  the  town  of  Trenton  and  his  sureties  upon 
a  bond,  the  condition  of  which  was  that  if  the  collector,  the 
defendant  John  S.  Dyer,  shall  "  duly  and  faithfully  and 
promptly  discharge  the  duties  pertaining  to  the  said  office 
of  collector  of  taxes  under  the  by-laws  of  the  said  corpora- 
tion and  the  statutes  in  that  behalf,  and  shall  promptly 
pay  over  to  the  said  corporation  all  moneys  received  by 
him  as  such  collector,  as  aforesaid,  and  also  shall  and  will 
upon  request  account  to  and  with  the  treasurer  of  the  said 
corporation  for  all  moneys  so  by  him  received  ;  also  that 
the  said  John  S.  Dyer  shall  and  will  complete  all  the  said 
duties  appertaining  to  the  said  office  of  collector,  and  pay 
over  all  the  moneys  and  make  all  the  necessary  returns 
and  affidavits  relative  to  the  returns  of  the  said  col- 
lector's roll  on  or  before  the  fourteenth  day  of  December, 
1891,  or  on  or  before  such  further  time  as  the  said  council 
of  the  said  corporation  may  by  by-law  or  resolution  extend 
the  time  for  the  return  of  the  said  collector's  roll,"  then  the 
bond  shall  be  void. 

The  breach  complained  of  was  that  the  collector  had 
never  returned  his  roll,  and  that  there  was  about  $6,000 
©f  taxes  uncollected,  of  which  it  was  sworn  at  least 
^1,900  was  collectable. 

The  defence  was  that  the  roll  had  not  been  "  certified 
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Statement,  under  the  hand  "  of  the  town  clerk,  as  required  by  section 
120  of  the  Assessment  Act,  R  S.  0.  eh.  193,  and  that  it 
was  therefore  not  a  roll  under  which  the  collector  could 
lawfully  distrain  for  the  taxes ;  and  that  without  such 
distress  he  could  not  collect  more  than  he  had  actu- 
ally received  and  paid  over. 

It  was  admitted  that  he  had  received  and  paid  over  very 
nearly  $24,000  out  of  a  total  of  about  $30,000. 

It  was  not  shewn  or  suggested  that  the  roll  was  incor- 
rect 01-  defective  in  any  particular,  except  the  want  of  the 
clerk's  certificate. 

The  case  was  tried  at  Belleville  on  the  27th  of  September,. 
1893,  before  Armour,  C.  J.,  who,  on  the  1st  of  November,. 
1893,  gave  the  following  judgment  in  the  plaintiffs'  favour  :. 

Armour,  C.  J. : — 

The  plaintiffs  are,  in  my  opinion,  entitled  to  recover.. 
The  sole  and  only  contention  on  the  part  of  the  defendants 
was  that  the  collector's  roll,  delivered  to  the  defendant 
Dyer,  was  invalid  by  reason  only  of  its  not  having  been 
certified  or  signed  by  the  clerk  of  the  plaintiff  corporation,, 
as  required  by  R.  S.  0.  ch.  193,  sec.  120.  It  was  neither 
contended  nor  pretended  that  the  collector's  roll  had  not 
been  made  out  as  required  by  section  119,  nor  that  there 
was  any  invalidity  in  it,  and  I  find  that  it  was  so  made^ 
out,  and  was  a  valid  collector's  roll,  unless  the  absence  of 
the  certificate  or  signature  of  the  clerk  shall  be  held  to  be 
an  invalidity,  and  that  it  was  duly  delivered  by  the  clerk 
to  the  defendant  Dyer,  the  collector. 

The  defendants  contended  that  this  roll  was  an  illegal 
roll  by  reason  of  the  absence  of  such  certificate  or  signa- 
ture, and  did  not,  without  such  certificate  or  signature,, 
authorize  or  justify  the  collection  of  the  taxes  therein 
mentioned,  by  distress,  and  that  the  collector  was  conse- 
quently absolved  from  the  collection  thereof,  and  from 
liability  under  his  bond  sued  upon.   In  Lewis  v.  Brady,  IT 
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O.  R.  377,  this  Court  held  that  the  provision  of  section  Judgment. 
120,  that  the  roll  should  be  delivered  to  the  collector  on  or  armour, 
before  the  1st  day  of  October,  was  directory  merely,  and  I 
am  of  the  opinion  that  the  provision  of  this  section  that 
the  roll  shall  be  certified  under  the  hand  of  the  clerk  is 
also  merely  directory,  and  that  the  roll  delivered  to  the 
collector  without  the  certificate  or  signature  of  the  clerk 
was  a  sufficient  authority  to  the  collector,  and  would  have 
justified  him  in  distraining  for  the  taxes  therein  men- 
tioned. 

The  cases  of  Morgan  v.  Parry,  17  C.  B.  334 ;  LeFeuvre 
V.  Miller,  8  E.  &  B.  321 ;  and  Galdow  v.  Pixell,  2  C.  P.  D. 
562,  are  strong  authorities  in  support  of  this  view.  I  also 
refer  to  Maxwell's  Interpretation  of  Statutes,  2nd  ed.,  at 
p.  457 ;  Wilberforce's  Statute  Law,  at  p.  207,  and  Hard- 
castle's  Construction  of  Statutory  Law,  1st  ed.,at  p.  121. 

The  damages  to  which  the  plaintiff's  are  entitled  are  the 
whole  amount  of  the  taxes  mentioned  in  the  roll,  less  the 
amount  paid  over  by  the  defendant  Dyer  to  the  plaintiffs, 
in  respect  of  such  taxes.  And  I  refer  the  ascertainment  of 
such  damages  to  the  local  Registrar  of  this  Court  at  Belle- 
ville, and  the  judgment  will  be  for  the  amount  so  found, 
with  full  costs  of  suit,  including  the  costs  of  such  reference. 

The  defendant  Dyer  was  not  entitled  to  his  salary,  as 
collector,  until  he  had  performed  his  duty,  and  the  local 
Registrar  will  make  no  allowance  to  him  in  respect  of  his 
salary  as  collector. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A.,  on  the  9th  of  May,  1894. 

A.  A.  Abbott,  and  T.  A,  O'Eourlce,  for  the  appellants. 
The  cases  relied  on  by  the  Chief  Justice  do  not  support  his 
decision.  LeFeuvre  v.  Miller,  8  E.  &  B.  321,  dealt  with  a 
mere  preliminary  direction  as  to  publication  in  connection 
with  the  collection  of  poor  rates,  and  Galdow  v.  Pixell,  2 
C.  P.  D.  562,  holds  that  a  provision  for  the  signature  of 
lists  of  voters  was  merely  directory,  while  the  passages 
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Argument,  in  Maxwell  and  Wilberforce,  and  Lewis  v.  Brady,  17  0.  R. 

377,  relate  to  provisions  as  to  time,  to  which  a  different 
principle  is  applicable.  A  provision  of  the  kind  here  in 
question  is  not  directory :  Whitby  v.  Flint,  9  C.  P.  449 ; 
Whitby  V.  Harrison,  18  U.  C.  E.  603  ;  Wetland  v.  Brown, 
4  0.  R.  217 ;  Vienna  v.  Marr,  9  XL  C.  L.  J.  301 ;  Ke^p  v, 
Wiggett,  10  C.  B.  35  ;  Morgan  v.  Quesnel,  26  U.  C.  R.  539. 
In  any  event  the  judgment  is  wrong  as  to  the  quantum 
of  damages. 

Marsh,  Q.  C,  for  the  respondents.  The  roll  does  not 
necessarily  require  a  certificate.  It  may  be  authenticated 
in  other  ways.  If  in  fact  it  is  the  roll  that  is  all  that  is 
needed.  The  provision  is  merely  directory,  and  for  the 
purpose  of  satisfying  the  collector,  and  is  a  provision  for  the 
orderly  carrying  on  of  the  business  of  the  council.  The 
English  authorities  cited  by  the  Chief  Justice  have  not 
been  successfully  distinguished.  Morgan  v.  Parry,  17 
C.  B.  334,  is  very  much  in  point,  and  LeFeuvre  v.  Miller,  8 
E.  &  B.  321,  is  even  stronger.  Want  of  authentication  is 
not  an  answer  for  the  ratepayer.  He  must  go  farther  and 
shew  that  the  roll  is  not  authentic.  The  intention  of  the 
section  is  to  protect  the  officer,  and  not  to  protect  the  pub- 
lic. This  appears  from  Whitby  v.  Flint,  9  C.  P.  449.  The 
collector  took  the  roll  and  acted  on  it,  and  cannot  now  say 
that  it  is  not  the  authentic  roll.  The  tax  sale  cases  cannot 
be  applied  here.  There  the  Court  has  always  tried  to 
protect  the  land  owner,  and  has  most  strictly  construed  the 
statutory  provisions,  but  this  provision  is  not  for  the  public 
benefit.  Re  Farlinger  and  Morrisburgh,  16  O.  R.  722,  is 
another  case  holding  a  statutory  provision  directory,  and 
Danaher  v.  Peters,  17  S.  C.  R.  44,  is  a  similar  case.  See  also 
Cooley,  Constitutional  Limitations,  6th  ed.,  pp.  89  to  93. 
The  Interpretation  Act  may  be  relied  on,  but  it  does  not 
affect  the  matter.  The  quantum  of  damages  is  right.  The 
bond  is  not  limited  to  the  collectible  amount.  Section  1 35 
shews  the  nature  of  the  return  to  be  made,  and  section 
136  provides  for  credit  to  be  then  given.  Without  such 
return  the  municipality  cannot  proceed  against  the  lands. 

A.  A.  Abbott,  in  reply. 
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June  30th,  1894.     HaGARTY,  C.  J.  0.  :—  Judgment. 

Hagartt, 

There  is  no  difficulty  in  the  case  as  to  the  large  amount  C.J.O. 
of  taxes  received  by  the  collector  Dyer,  and  paid  over  by 
him  to  the  treasurer.    It  is  wholly  as  to  the  considerable 
amount  of  uncollected  arrears  that  the  litigation  arises. 

When  the  collector  threatened  to  resort  to  distress  he 
was  told  that  he  had  no  valid  collector's  roll. 

There  seems  to  have  been  the  most  unaccountable  blun- 
dering and  omission  to  act  all  round. 

The  clerk  and  his  successor  seem  to  have  said  that  they 
had  no  authority  to  certify  the  roll.  The  council  appar- 
ently would  do  nothing.  They  either  did  not  order  or  see 
that  the  clerk,  if  then  living,  should  sign  the  roll,  nor  give 
any  direction  to  the  new  clerk.  It  is  said  that  Whitten 
the  clerk  died  in  December,  1892,  which  increases  the 
difficulty  in  understanding  why  this  curious  muddle  was 
not  cleared  up. 

Dyer  the  collector,  was  threatened  with  actions  if  he 
attempted  to  distrain,  and  he  swears  that  he  told  members 
of  the  council  that  if  they  would  indemnify  him  he  would 
proceed,  but  not  otherwise,  as  the  objection  to  the  roll  w^as 
known  over  the  town. 

On  the  one  hand  it  is  urged  for  the  plaintiffs  that  the 
roll  was  sufficient  in  itself  without  any  signature  or  certi- 
ficate of  the  clerk.  This  view  was  adopted  by  the  learned 
Chief  Justice.    It  is  a  very  serious  question. 

Section  119  of  the  Assessment  Act  then  in  force,  R.  S.  0. 
eh.  193,  directs  the  clerk  to  make  a  collector's  roll  contain- 
ing columns  for  all  information  required  under  the  Act, 
setting  down  the  name  of  every  person  assessed,  etc.,  etc., 
and  also  to  set  down  in  a  column  the  amount  of  any 
county  rate,"  and  also  in  a  column  headed  "  town  rate," 
as  the  case  may  be,  any  sum  ordered  to  be  levied  by  the 
municipality,  for  commutation  of  statute  labour,  etc.,  and 
also  in  other  columns  any  special  or  local  rate  for  interest 
on  debentures  or  school  or  other  special  rates. 

Section  1 20.  All  moneys  assessed  under  any  Act  payable 
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Judgment,  to  the  treasurer  of  the  Province,  or  other  special  purpose, 
Hagarty,    etc.,  etc.,  shall  be  similarly  calculated  in  the  assessment 
C.J.O.  finally  revised,  and  shall  be  entered  in  the  collector's 

roll  in  separate  columns  designating  the  purpose.    "  And 
the  clerk  shall  deliver  the  roll,  certified  under  his  hand,  to 
the  collector  on  or  before  the  1st  of  October,  or  such  other 
'  day  as  may  be  prescribed  by  a  by-law  of  the  local  muni- 

cipality." 

Section  121.  The  clerk  shall  also  make  out  a  non-resi- 
dent roll,  in  which  he  shall  enter  the  lands  of  non-resident 
owners,  whose  names  have  not  been  set  down  in  the  asses- 
sor's roll,  with  values  and  rates,  etc.,  in  the  same  manner 
as  prescribed  in  the  collector's  roll,  and  shall  transmit  such 
roll  certified  under  his  hand  to  the  county  treasurer  or 
treasurer  of  city  or  town. 

Section  122.  "The  collector  upon  receiving  his  collec- 
tion roll  shall  proceed  to  collect  the  taxes  therein  men- 
tioned." 

Sections  12  and  13  authorize  councils  to  appoint  assessors 
and  collectors  ;  to  assign  their  duties,  and  prescribe  regula- 
tions for  governing  them  in  performing  them. 

Section  50.  The  assessor  is  to  return  his  roll  to  the  clerk 
with  an  affidavit  of  verification. 

Section  64  and  its  numerous  sub-sections  provide  for  the 
Court  of  Revision,  and  for  the  adjustment  of  ail  errors  in 
the  assessment,  etc.,  and  the  final  revision  of  the  assess- 
ment. 

Sec.  65.  The  roll  as  finally  settled  and  certified  by  the 
clerk,  etc.,  shall  bind  all  parties. 

Section  66.  A  copy  of  the  assessment  roll,  or  portion 
thereof,  written  or  printed  without  erasure,  under  the  seal 
of  the  corporation,  and  certified  by  the  clerk  to  a  true 
copy,  shall  be  received  in  Courts  of  Justice,  etc. 

Section  69  prescribes  the  course  of  making  alteration  in 
the  Court  of  Revision,  and  the  initialing  of  alterations  by 
the  clerk. 

Section  75.  After  the  final  revision  of  the  assessment 
roll  the  clerk  shall  transmit  to  the  county  clerk  a  certified 
copy  thereof. 


XXI.]  TOWN  OF  TRENTON  V.  DYER.  385 

Section  1 40.  The  county  treasurer  shall  furnish  the  clerk  Judgment, 
with  list  of  arrears  of  taxes.  Hagakty 

Section  143,  sub-section  3.  The  clerk  is  to  add  the  arrears  C.O.O. 
to  the  collector's  roll  to  be  collected. 

Section  124  empowers  the  collector  after  certain  demands 
and  defaults  to  levy  the  taxes  with  costs  by  distress  of 
goods  and  chattels. 

This  power,  is  of  course,  wholly  derivable  by  the  collec- 
tor from  the  roll  alleged  to  be  delivered  to  him. 

Section  131  gives  a  remedy  by  action  where  taxes  can- 
not be  recovered  in  any  special  manner  prescribed  by  the 
Act,  as  a  debt  due,  and  provides  that  a  production  of  a 
copy  or  so  much  of  the  collector's  roll  as  relates  to  the 
taxes  payable,  purporting  to  be  certified  as  a  true  copy  by 
the  clerk,  shall  be  prima  facie  evidence  of  the  debt. 

Section  223  requires  the  collector  to  give  a  bond  for  the 
faithful  performance  of  his  duties. 

Section  225  imposes  penalties  on  clerks,  etc.,  neglect- 
ing to  perform  any  duty  required  by  the  Act. 

Section  231  gives  a  summary  remedy  where  a  collector 
neglects  to  pay  the  sums  contained  in  his  roll,  or  duly 
account  for  the  same  as  uncollected,  and  provides  that  the 
treasurer  may  give  a  warrant  under  his  hand  and  seal  to 
the  sheriff  to  levy  on  the  collector  and  his  sureties,  and  by 

Section  234  a  summary  application  may  be  made  to  a 
Judge  of  the  High  Court  against  the  sheriff  for  neglecting 
to  act,  etc. 

The  directions  of  the  statute  seem  very  plain  and  clear. 
The  clerk,  after  making  out  the  roll,  "  shall  deliver  it  cer- 
tified under  his  hand."  The  Interpretation  Act  declares 
that  "  may  "  is  permissive  and  "  shall  "  imperative. 

We  have  to  consider  in  applying  this  interpretation  the 
general  purpose  and  direction  of  an  enactment. 

Under  the  Municipal  and  Assessment  Acts  a  multitude 
of  duties  are  imposed  on  executive  officers  in  carrying  out 
a  complicated  system  of  public  duties.  One  department  has 
to  refer  to  another,  which  has  to  act  on  the  information  com- 
municated to  it,  and  it  seems  to  be  all  important  to  require 
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Judgment,  all  possible  and  reasonable  compliance  with  statutable 
Haqarty,  directions  as  to  the  verification  of  such  information  and 
O.J.O.     ^jjQ  (jyg  authentication  of  documents  which  form  the  chan- 
nel of  communication,  and  warrant  the  action  directed 
to  be  taken  by  the  department  or  officer  receiving  the 
same. 

The  collector's  roll  spoken  of  in  the  statute  is  directed 
to  be  certified  by  the  clerk  under  his  hand. 

The  assessment  roll  as  finally  revised  and  lodged  with 
the  clerk,  with  all  its  corrections  made  as  directed  by  hira^ 
may  be  looked  upon  as  an  official  document  or  record  in 
his  office.  A  mere  transcript  of  such  roll  could  not  be  a 
roll  for  the  collector. 

Apart  from  the  assessment  roll  the  clerk  has  to  add 
a  number  of  charges  as  to  rates,  special  and  general,  county 
rates,  debenture  rates,  arrears,  etc.,  not  found  in  the  assess- 
ment roll.  The  collector's  roll  has  to  contain  all  these,  and 
the  clerk  has  to  gather  them  from  various  documents  and 
entries  under  the  statute. 

I  am  at  a  loss  to  understand  how  the  law  can  assume 
that  in  the  total  absence  of  any  evidence  of  the  amount 
or  the  accuracy  of  added  items,  the  handing  of  a  roll  of 
paper,  not  even  shewn  to  be  in  the  clerk's  handwriting,  can 
be  held  to  be  a  compliance  with  the  statute,  or  be  held  to 
become  a  "  collector's  roll "  without  the  faintest  verifica- 
tion by  signature,  not  to  say,  certificate. 

The  learned  Chief  J ustice  says :  "  It  was  neither  con- 
tended nor  pretended  that  the  collector's  roll  had  not 
been  made  out  as  required  by  section  119,  nor  that  there 
was  any  invalidity  in  it,  and  I  find  that  it  was  so  made 
out,  and  was  a  valid  collector's  roll,  unless  the  absence 
of  the  certificabe  or  signature  of  the  clerk  shall  be  held  to 
be  an  invalidity,  and  that  it  was  duly  delivered  by  the 
clerk  to  the  defendant  Dyer,  the  collector," 

But  this  hardly  meets  the  difficulty.  We  can  hardly 
see  what  counsel  could  have  done  beyond  objecting  that 
the  document  was  not  warranted  by  the  statute  to  be 
treated  as  valid. 
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Nor  do  I  think  that  it  was  the  duty  of  the  defendants'  Judgment, 
counsel  to  have  urged  that  so  far  as  it  went  it  varied  from  Hagarty, 
the  assessment  roll.    Its  agreement  with  the  latter  would  C.J.O. 
leave  the  objection  unanswered. 

What  evidence  was  there  in  any  way  to  support  the 
various  special  entries  to  be  made  by  the  clerk  from  vari- 
ous sources  other  than  the  assessment  roll  ? 

Primd  facie  the  document  given  to  the  collector  had  no 
verification  whatever. 

The  plaintiffs,  who  contend  that  it  was  a  valid  roll,  ought, 
I  think,  in  the  absence  of  the  statutable  verification,  to  be 
the  parties  on  whom  the  burden  of  supporting  its  validity 
was  cast  by  proving  its  accuracy,  as  its  statutable  parent 
the  clerk  would  not  vouch  for  its  legitimacy. 

If  this  contention  of  the  plaintiffs  be  sound,  then  the 
mere  delivery  of  a  paper  to  the  collector  unattested  and 
unvouched  was  good  warrant  for  enforcement  of  the  taxes 
by  distress. 

It  would  be  singular  if  there  could  be  the  conferring 
of  a  power  of  distress  of  goods  and  chattels  by  the  delivery 
of  this  wholly  unattested  document  to  the  collector. 

If  the  latter  had  distrained  and  the  ratepayer  had 
replevied,  the  justification  would  be  under  the  collector's 
roll.  On  a  traverse  of  no  such  roll  and  issue  thereon,  of 
course  the  point  now  before  us  would  arise. 

I  cannot  think  the  Court  could  hold  that  the  proof  as 
here  given  would  sufiice. 

My  strong  impression  is  that  its  verification  in  some 
shape  or  other  by  the  officer  handing  it  to  another  for  his 
action  thereon,  would  be  essential  to  its  legal  efficacy  under 
the  statute  from  which  its  whole  legal  existence  depends. 
It  is  wholly  a  creation  of  the  statute  which  must  be  sub- 
stantially followed  to  warrant  an  invasion  of  the  rights 
of  property. 

Our  Courts  have  gone  as  far,  I  think,  as  was  possibly 
safe,  in  holding  the  signature  of  the  clerk  at  the  foot  of 
the  roll  to  be  sufficient  without  formal  certificate.  This 
was  in  Whitby  v.  Harrison,  18  U.  C.  R.  603,  an  action 
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Judgment,  on  a  bond  against  the  collector  for  not  paying  over  moneys 
Hagarty,  collected  by  him.  Sir  J.  Robinson  says  :  "  We  think  the 
C.  J.O.  signature  of  the  clerk  sufficiently  verified  the  roll  to  enable 
the  collector  to  receive  the  money,  for  his  signature  at  the 
end  sufficiently  authenticated  the  roll  as  that  on  which  he 
was  to  make  his  collections."  In  Whitby  v.  Flint,  9  C.  P. 
449,  Draper,  C.  J.,  says  (p.  453) :  "  The  authority  to  collect 
the  rates  does  not  simply  depend  on  the  appointment,  but 
also  on  the  receipt  of  such  a  collector's  roll  as  the  statute 
directs  shall  be  prepared  and  delivered  to  him  ;  a  roll  which 
points  out  the  sums  to  be  collected,  and  from  whom ;  and 
which,  with  the  statute,  operates  as  a  warrant  to  distrain. 
*  *  It  seems  (p.  457)  that  all  that  was  intended  or 
required  was  an  authentication  of  the  roll  by  the  officer 
whose  duty  it  was  to  prepare  it,  of  its  being  what  it  pur- 
ports to  be,  namely,  the  collector's  roll  for  the  township, 
prepared  by  the  clerk,  and  for  this  purpose  I  think  the 
signature  of  the  clerk  is  enough." 

It  will  be  very  hard  to  convince  me  that  either  of  those 
distinguished  Judges — familiar  as  they  were  with  our 
municipal  system  and  law — would  have  upheld  the  roll  in 
the  cases  before  them  as  sufficient  without  even  such 
signature. 

I  am  ready  to  follow  these  cases,  but  not  to  take  the 
step  now  proposed  of  sweeping  away  all  need  of  authentica- 
tion of  a  document  like  that  before  us. 

We  must,  I  think,  assume  that  the  Legislature  wisely 
and  purposely  provided  such  a  guarantee  of  truthfulness 
and  accuracy  as  is  here  required.  The  powers  granted  in 
these  proceedings  for  the  collection  of  taxes  are,  perhaps 
necessarily,  very  stringent  and  peremptory,  and  the  conse- 
quent proceedings  are  of  a  formidable  character. 

Penalties  are  provided  on  such  offenders  as  clerks  for 
non-performance  of  any  statutable  duty,  and  very  summary 
remedies  on  defaulting  collectors,  sheriffs,  etc.,  etc. 

I  think  the  words  of  Martin,  B.,  in  Bowman  v.  Blyth, 
7  E.  &  B.  48,  are  worth  citing :  "  Though  I  do  not  question 
that,  in  construing  Acts,  language  seemingly  positive  may 
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sometimes  be  read  as  directory,  yet  such  a  construction  is  Judgment, 

not  to  be  lightly  adopted  ;  and  never  when,  as  in  this  case,  Hagarty, 

it  would  really  be  to  make  a  new  law  instead  of  that  made  C.J.O. 
hy  the  Legislature." 

I  think  that  we  must  allow  the  appeal. 

Maclennan,  J.  A. : — 

Two  questions  were  argued  before  us ;  first,  whether  the 
statute  was  merely  directory  and  not  obligatory;  and, 
secondly,  whether  a  large  part  of  the  taxes  being  still 
according  to  the  evidence  collectible,  the  defendant  and 
liis  sureties  could  be  held  liable  for  the  whole. 

Upon  the  first  question  I  have  come  to  the  conclusion 
that  the  judgment  of  the  learned  Chief  Justice  is  wrong, 
and  that  the  direction  of  the  statute  is  obligatory. 

Prima  facie  it  is  obligatory  ;  it  is  something  which  the 
Legislature  has  enjoined,  a  duty  which  has  been  cast  upon 
the  clerk,  and  it  rests  with  those  who  affirm  that  it  is  only 
directory  to  assign  good  reasons  for  holding  it  to  be  so. 

It  is  quite  a  different  question  whether  the  time  named 
in  the  statute  for  the  delivery  of  the  roll  is  obligatory. 
The  intention  of  the  statute  is  that  taxes  are  to  be  col- 
lected, and  the  mode  of  collection  is  through  the  collector 
and  his  roll.  So  the  roll  ought  to  be  delivered  by  the  time 
named,  but  whether  delivered  by  that  time  or  not,  it  is 
still  to  be  delivered.  We  have,  therefore,  in  the  same  sen- 
tence two  directions  of  the  Legislature,  one  of  which  is 
obligatory,  and  the  other  directory.  The  clerk  must  deliver 
a  roll ;  but  as  to  the  time,  that  is  not  essential  to  the  validity 
of  the  roll,  or  of  the  acts  done  under  it.  The  question  as 
to  the  certificate  is  more  difficult.  As  I  have  said  it  is  for 
those  who  assert  that  it  is  directory  to  make  that  out.  I 
think  that  has  not  been  done.  No  sufficient  reason,  in  my 
judgment,  has  been  shewn  for  so  holding. 

And  I  think  when  the  whole  scope  and  purpose  of  the 
legislation  is  considered,  it  is  apparent  that  the  certificate 
of  the  clerk  was  intended  to  be  an  essential  step  in  the 
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Judgment,  summary  proceedings  directed  and  provided  by  the  Legis- 
Maclennan,  lature  for  the  collection  of  taxes.  The  Legislature  might 
"^•^^  have  enacted  that  when  the  assessment  was  complete,  and 
the  rate  for  the  year  struck  by  by-law,  the  taxes  should 
at  once  be  payable,  and  that  if  not  voluntarily  paid  by  the 
ratepayers  to  the  treasurer,  they  should  be  collected  by 
action  like  ordinary  debts.  The  Legislature  has  not  done 
that,  but  has  provided  a  summary  proceeding,  authorizing 
an  officer  appointed  by  the  municipality  to  demand  pay- 
ment, and  in  case  of  neglect  or  refusal,  to  seize  and  sell  the 
goods  of  the  defaulter.  The  initiation  of  this  process  is 
the  duty  of  the  clerk.  He  is  to  prepare  the  roll ;  he  is  ta 
insert  in  it  the  several  sums  for  which  by  law  the  rate- 
payer is  liable ;  and  it  is  of  great  importance  that  the  roll 
shall  be  correct ;  for  the  debtor  has  no  further  opportunity 
of  questioning  or  correcting  it.  His  goods  are  liable  to  be 
seized  for  the  sums  so  inserted  by  the  clerk.  That  roll  is 
to  be  delivered  to  the  collector,  and  the  Legislature  has 
required  that  before  doing  so  it  shall  be  certified  by  the 
.  clerk.  The  certificate  is  intended  not  merely  to  identify 
it,  but  to  ensure  its  correctness.  The  collector  is  entitled 
to  the  certificate  for  his  protection ;  and  the  ratepayer  is 
entitled  to  it  as  a  guarantee  that  his  goods  shall  not  be 
seized  for  more  than  he  ought  to  pay.  But  not  only  is  the 
roll  so  certified  and  delivered  the  initiatory  process  which 
may  result  in  the  seizure  and  sale  of  the  taxpayer's  goods, 
but  his  lands  may  also,  if  necessary,  be  reached,  and  may 
be  seized,  and  sold,  and  conveyed  under  the  authority  of 
the  same  roll,  and  for  the  satisfaction  of  the  taxes  com- 
prised therein. 

I  was  for  some  time  inclined  to  think  that  the  certificate 
was  of  less  importance,  owing  to  the  fact  that  the  collector 
is  an  officer  of  the  municipality  appointed  by  by-law  for 
the  very  purpose  of  collecting  the  taxes,  and  that  he  derived 
his  authority  from  his  appointment,  and  not  from  the  roll. 
But  it  is  evident  that  the  roll  is  essential  to  his  authority. 
He  cannot  collect  before  he  receives  it,  nor  can  he  do  so 
after  he  returns  it.    Section  122  says,  that  upon  receiving 


TOWN  OF  TRENTON  V.  DYER. 


391 


his  collector's  roll  he  shall  proceed  to  collect  the  taxes  Judgment, 
therein  mentioned.  When  he  demands  the  taxes  he  is  Macleknaj 
immediately  to  enter  the  date  of  doing  so  on  the  roll  oppo- 
site  the  name  of  the  taxpayer,  and  that  entry  is  to  be 
prima  facie  evidence  of  the  demand.  Without  the  roll, 
therefore,  his  authority  is  not  complete ;  and  it  is,  there- 
fore, in  the  nature  of  a  warrant  in  his  hands,  and  ought 
to  have  the  authentication  and  identification  which  the 
statute  prescribes. 

1  think  this  view  is  very  much  strengthened  by  a  con- 
sideration of  section  231,  and  following  sections  of  the  Act. 
When  the  clerk  has  delivered  the  roll  to  the  collector,  the 
duty  of  the  former  in  relation  to  the  taxes  is  at  an  end. 
The  collector  is  accountable  to  the  treasurer,  and  the  section 
just  mentioned  gives  this  latter  official  an  extraordinary 
summary  remedy  against  him  and  his  sureties  in  case  of 
refusal  or  neglect  on  his  part  to  pay  the  sums  contained 
in  his  roll,  or  to  account  for  them  as  uncollected.  The 
treasurer  is  authorized,  without  any  action  or  suit,  or  even 
demand  or  notice,  to  issue  a  warrant  to  the  sheriff  to  levy 
from  the  goods,  lands  and  tenements  of  the  collector  and 
his  sureties,  the  taxes  unpaid  and  unaccounted  for. 

When  it  is  considered  that  all  these  summary  and  severe 
proceedings  are  based  upon  the  roll,  which  the  clerk  of  the 
municipality  is  to  prepare  without  any  sanction  or  interfer- 
ence by  the  council,  and  which  he  is  directed  to  certify 
before  placing  it  in  the  collector's  hands  to  be  acted  upon, 
I  think  it  is  impossible  to  hold  that  the  duty  of  certifying 
is  not  imperative,  or  that  an  uncertified  roll  is  sufficient 
authority  for  the  exercise  of  the  powers  conferred  by  the 
Act  upon  the  collector. 

With  great  respect  I  think  that  the  cases  cited  by  the 
learned  Chief  Justice  in  his  judgment  do  not  support 
the  judgment.  In  one  of  these  cases,  Caldow  v.  Pixell,  2 
C.  P.  D.  562,  Denman,  J.,  quotes  with  approval  from  Max- 
well on  Statutes,  a  passage  stating  that  in  the  absence  of 
an  express  provision  the  intention  of  the  Legislature  is  to 
be  ascertained  by  weighing  the  consequences  of  holding  a 
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Judgment,  statute  to  be  directory  or  imperative.    If  we  apply  that 
Maclennaw,  principle  to  the  present  case,  I  think  the  result  is  clearly 
in  favour  of  holding  the  enactment  to  be  obligatory. 

The  roll  being  the  foundation  of  what  may  turn  out 
to  be  a  long  series  of  proceedings  affecting  important 
rights,  it  is  of  the  greatest  importance  to  secure  that  it 
shall  be  genuine,  and  that  it  shall  contain  all  the  matters 
which  are  required  by  law.  The  certificate  tends  to  secure 
both  those  objects,  and  no  inconvenience  can  arise  from 
holding  it  to  be  essential.  To  hold  otherwise  would  de- 
prive ratepayers  of  an  important  safeguard  against  errone- 
ous, excessive  or  even  wholly  unauthorized  demands  being 
made  upon  them,  and  being  enforced  by  summary  execu- 
tion. 

I  am  therefore  of  opinion  that  the  roll  delivered  to  the 
defendant  Dyer  was  defective  for  want  of  the  certificate  of 
the  clerk,  and  that  the  alleged  breaches  of  the  bond  sued 
on  have  not  been  established. 

I  think  that  the  appeal  should  be  allowed,  and  that  the 
action  should  be  dismissed  with  costs. 

Osler,  J.  A. : — 

I  agree. 

Burton,  J.  A.  :— 

This  is  a  very  hard  action,  and  I  am  free  to  confess  thafe 
during  the  argument  I  had  a  strong  feeling  that  we 
ought  to  relieve  the  defendants,  and  my  inclination  would 
be  to  do  so  now  if  I  could  see  my  way  to  it. 

The  course  pursued  by  the  defendant  Dyer  was  not  by 
any  means  free  from  blame,  and  a  perusal  of  the  evidence 
has,  to  some  extent,  dispelled  the  unfavourable  view  I  felt 
inclined  to  take  of  the  apparently  harsh  conduct  of  the 
council  in  refusing  to  indemnify  the  defendant  or  to  remedy 
the  defect  in  the  roll  if  it  was  possible  to  do  so. 

Instead,  however,  of  bringing  his  complaint  in  a  clear 
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way  before  the  council  and  asking  to  be  protected,  he  Judgment, 
spoke  to  individual  members  of  the  council,  and  although  Burton, 
seeking  protection  does  not  seem  to  have  pointed  out  to 
them  the  reason  for  seeking  their  interference  or  the  sup- 
posed defect  in  the  roll,  although  I  apprehend  it  must  have 
been  known  to  most  of  them. 

I  think  that  the  matter  resolves  itself  into  a  dry  question 
of  law. 

Sections  119  to  121  prescribe  the  clerk's  duties  in  the 
preparation  of  the  collector's  roll  and  the  roll  of  non- 
resident lands,  and  the  question  is  whether  that  portion  of 
section  120  which  provides  that  he  shall  deliver  the  roll 
so  prepared  certified  under  his  hand  to  the  collector  on  or 
before  the  first  day  of  October,  is  to  be  regarded  as  im- 
perative or  directory.  As  to  that  portion  of  it  which 
relates  to  the  time  I  entertain  no  doubt,  and  after  much 
consideration  I  have  come  to  the  same  conclusion  as  to  its 
being  certified  or  signed  by  him. 

I  think  if  it  had  been  regarded  as  other  than  directory 
some  provision  would  have  been  made  to  supply  the 
omission  in  case  of  the  death,  illness  or  absence  of  the 
clerk,  or  his  refusal  to  perform  his  duties.  I  think  his 
signature  was  simply  required  as  an  authentication  of 
the  roll  by  the  officer  whose  duty  it  was  to  prepare  it  of 
its  being  what  it  purports  to  be.  It  was  in  point  of  fact, 
the  roll ;  it  is  not  pretended  that  it  is  in  any  particular 
defective,  and  it  was  handed  to  and  received  by  the  col- 
lector without  objection.  This  is,  I  think,  the  sole  purpose 
of  requiring  his  signature — he  does  not  profess  to  authorize, 
and  had  no  power  to  authorize  the  collector  to  receive  or 
enforce  payment  of  the  moneys  mentioned  in  it. 

That  authority  was  derived  from  the  combined  effect  of 
the  by-law  appointing  him  and  the  clauses  of  the  Assess- 
ment Act. 

The  by-law  in  express  terms  appoints  him  to  collect  the 
taxes  for  1891,  and  the  taxes  which  the  Assessment  Act 
authorized  him  to  collect  are  those  which  appear  in  the  roll- 
That  roll  would  receive  no  additional  force  or  efficacy 
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Judgment,  from  being  signed  by  the  clerk  and  it  is  conceded  that  it 
Burton,  followed  the  assessment  roll  and  was  in  strict  conformity 
with  the  requirements  of  the  statute. 

I  am  of  opinion,  therefore,  that  the  collector  could  legally 
have  distrained  upon  the  parties  named  in  it. 

The  Interpretation  Act  leaves  the  law  pretty  much  as 
it  had  been  previously  held  by  judicial  decision  to  be,  and 
does  not  aid  us. 

I  was  inclined  at  first  to  think  the  reference  too  wide, 
but  on  looking  at  the  clauses  of  the  Act  which  afford  a 
summary  remedy  against  the  collector  and  his  sureties;  I 
can  see  no  ground  for  limiting  the  reference.  It  is  to  be 
hoped  that  the  council  will  do  all  in  its  power  to  mitigate 
the  loss  to  these  defendants,  but  I  do  not  see  my  way  to 
do  so,  agreeing  as  I  do  in  the  interpretation  put  upon  the 
statute  by  the  learned  Chief  Justice  of  the  Queen's  Bench. 

Appeal  allowed  with  costs. 
Burton,  J.  A.,  dissenting. 
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Jarvis  V.  City  of  Toronto. 

Registry  Act — Easement — Notice — Equitable  Interest. 

-A  municipal  council  who,  with  the  oral  consent  of  the  owner,  build  a 
sewer  through  land,  acquire  an  equitable  right  to  compel  a  conveyance 
of  so  much  of  the  land  as  is  occupied  by  the  sewer,  but  a  purchaser  of 
the  land  without  notice  of  the  consent  or  of  the  existence  of  the  sewer 
is  protected  by  the  Registry  Act. 

•Judgment  of  Armour,  C.  J. ,  afl&rmed. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Armour,  C.  J. 

The  action  was  substantially  an  action  of  trespass  for 
•entering  upon  the  plaintiff's  land,  and  excavating  in  and 
digging  up  the  soil,  and  conducting  and  maintaining  a 
sewer  or  drain  therein,  and  carrying  water  and  sewage 
through  the  same. 

By  their  statement  of  defence,  denying  all  the  allega- 
tions in  the  statement  of  claim,  except  that  the  plaintiff  was 
the  owner  of  the  land  through  which  the  drain  passes,  the 
defendants  said  that  if  any  drain  or  sewer  was  constructed 
by  them  across  said  lands,  it  was  constructed  and  main- 
tained with  the  permission  of  the  plaintiff  and  his  prede- 
cessors in  title  ;  and  that  the  defendants  were  empowered 
^nd  entitled  to  enter  upon  said  lands  to  make  necessary 
•repairs  to  said  drain  or  sewer. 

The  defendants  also  contended  that  the  plaintiff's  only 
remedy  was  by  arbitration  to  ascertain  the  amount  of  the 
compensation,  if  any,  to  which  he  was  entitled  under  the 
Municipal  Act. 

The  action  first  came  on  to  be  tried  before  Boyd,  C,  who 
"dismissed  it.  That  judgment  having  been  set  aside,  and  a 
>new  trial  ordered,  the  case  was  heard  before  Armour, 
O.  J.,  who  gave  judgment  for  the  plaintiff,  restraining  the 
defendants  from  maintaining  or  continuing  the  use  of  the 
drain  or  sewer  in  question,  and  from  in  any  way  interfer- 
ing with  the  plaintiff's  possession  of  the  lands  in  the 
pleadings  mentioned. 
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A  reference  was  directed  to  ascertain  the  loss  or  damagfe, 
if  any,  sustained  by  the  plaintiff  by  reason  of  the  illegal 
entry  and  wrongful  acts  complained  of. 

The  evidence  shewed  that  the  sewer  was  constructed 
about  the  year  1877  by  the  corporation  of  the  village  of 
Yorkville,  whose  rights  the  respondents  acquired  under  46 
Vic.  ch.  46  (0.),  by  which  the  area  of  the  village  was  taken 
into  and  has  since  formed  part  of  the  city.  No  by-law  was 
passed  in  reference  to  the  sewer  for  acquiring  the  land  on 
which  it  is  built,  nor  was  any  grant  or  conveyance  thereof 
made  by  the  then  owner  of  the  land,  one  John  Severn, 
to  the  corporation.  The  sewer  appeared  to  have  been 
made  at  Severn's  request,  or  with  his  permission  and  con- 
sent, in  order  to  carry  off  surface  water,  and  perhaps  sew- 
age, which  then  passed  through  an  open  or  uncovered  ditch 
or  drain  and  culvert  near  Severn's  property,  and  thence 
into  a  ravine  below. 

Under  several  mesne  conveyances  the  land  ultimately 
became  vested  in  the  plaintifl'  on  the  1st  August,  1890, 
and  he,  upon  the  evidence  and  admissions,  was  a  purchaser 
for  value  without  notice  of  the  existence  of  the  sewer,  or 
of  the  alleged  rights  of  the  defendants  in  respect  thereof- 
As  soon  as  it  came  to  the  plaintiff's  knowledge  that  the 
defendants  had  entered  upon  his  land,  and  were  digging  it 
up  in  order  to  get  at  and  repair  the  sewer,  he  protested 
against  their  so  doing,  and  on  their  refusal  to  discontinue 
the  work  brought  this  action. 

The  appeal  was  argued  before  Hagarty,  C.  J.O.,  Burton, 
OSLER,  and  Maclennan,  JJ.A.,  on  the  19th  and  20th  of 
March,  1894. 

E.  D.  Armour,  Q.C.,  and  //.  M.  Movjat,  for  the  appel- 
lants. A  by-law  was  not  necessary.  There  was  entrance 
by  consent  of  the  owner,  and  that  was  sufficient.  Entry 
without  a  by-law  would  be  unlawful,  unless  there  was 
the  owner's  consent,  but  with  consent  the  entry  and  user 
were  lawful.    Clearly,  therefore,  the  appellants  were  not 
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trespassers  until  objection  was  taken,  and  therefore  the  Argument, 
judgment  below  is  certainly  wrong  in  giving  a  reference 
as  to  damages.  Being  lawfully  there  the  defendants  had 
the  light  to  enter  and  repair  and  i-estrain  the  erection  of 
buildings :  Goodhart  v.  Hyett,  25  Ch.  D.  182.  A  parol  li- 
cense was  suflBcient:  Winch  v.  Conservators  of  the  Thames, 
L.  R.  7  C.  P.  458,  at  p.  468,  and  the  latter  case  also  shews 
that  the  licensor  is  bound  to  know  that  the  licensee  having 
built  a  permanent  structure  the  use  was  intended  to  be 
permanent,  and  that  there  would  be  a  permanent  right  to 
repair  :  Plimmer  v.  Mayor  of  Wellington,  9  App.  Cas.  699, 
at  p.  714.  Such  a  license  is  not  revocable  after  expendi- 
ture of  money  by  the  licensee  :  Liggins  v.  Inge,  7  Bing. 
682  ;  Wallis  v.  Harrison,  4  M.  &  W.  538  ;  Winter  v.  Brock- 
well,  8  East  308  ;  Duke  of  Devonshire  v.  Eglin,  14  Beav. 
530  ;  Cornish  v.  Btubhs,  L.  R.  5  C.  P.  384  ;  Mellor  v. 
Watkins,  L.  R.  9  Q.  B.  400.  Sub-section  15  of  section  479 
of  the  Municipal  Act,  55  Yic.  ch.  42  (0.),  refers  to  by-laws 
for  the  construction  of  sewers,  but  if  leave  is  given  with- 
out a  by-law  there  is  nothing  to  register.  There  is  noth- 
ing requiring  a  conveyance  that  can  be  registered,  for 
there  is  no  need  to  buy  the  land  at  all.  Section  483 
gives  compensation  for  entering  upon,  taking  and  using, 
and  Severn  could  have  arbitrated  under  this.  Section 
479  (a)  shews  that  quite  a  different  mode  of  procedure 
is  necessary  where  the  actual  title  is  acquired,  and  section 
521  (12)  gives  power  to  pass  a  by-law  for  purchase.  Ross 
v.  Hunter,  7  S.  C.  R.  289,  is  easily  distinguishable.  There 
the  easement  was  acquired  by  an  instrument  capable 
of  registration.  Under  the  Registry  Act  only  instru- 
ments affecting  land  are  to  be  registered.  Under  the  old 
Registry  Act  equitable  rights  could  not  be  registered: 
McMaster  v.  Phipps,  5  Gr.  253,  and  the  right  here  is  much 
the  same  as  this  equitable  right,  and  the  same  doctrine 
applies.  It  was  held  in  Israel  v.  Leith,  20  0.  R.  361,  that 
an  easement  arising  by  severance  could  not  so  be  regis- 
tered.   See  also  White  v.  Neaylon,  11  App.  Cas.  171. 

Moss,  Q.  C,  and  W.  B.  McPherson,  for  the  respondent.  \ 
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Argument.  The  city  has  no  higher  right  than  Yorkville,  and  it  had  at 
most  a  mere  parol  license  which  was  revocable  at  law  and 
also  in  equity  as  soon  as  the  licensee  exceeded  the  autho- 
rized use,  and  the  use  has  been  increased  here  :  Wood's  Law 
of  Nuisances,  2nd  ed.,  sec.  360 ;  McMillan  v.  Hedge,  14  S.  C. 
R.  736.  The  defendants  must  claim  an  actual  interest  in  the 
land.  It  is  a  right  to  occupy  a  portion  of  the  ground,  and 
this  right  must  be  specifically  set  out  by  by-law  so  that  in 
case  of  question  as  to  compensation  the  nature  of  the  right 
claimed  can  be  ascertained  :  55  Vic.  ch.  42,  sec.  483,  et  seq. 
(O.).  Admittedly  the  corporation  could  not  acquire  this  right 
in  invitum  except  by  by-law,  and  the  inference  is  that  no 
such  right  could  be  acquired  by  parol  leave  of  the  owner, 
certainly  not  so  as  to  prejudice  a  subsequent  purchaser  for 
value  without  notice.  The  Registry  Act,  R.S.  0.  ch.  114,  cuts 
such  a  right  out.  Section  S3  expressly  gives  priority  to  the 
subsequent  registered  conveyance,  even  with  the  modified 
construction  of  PeterJcinv.  McFarlane,  9  A.  R.  429  ;  Rose  v. 
Peterkin,  13  S.  C.  R.  677,  which  allows  notice  to  defeat 
the  section.  But  clearly  want  of  notice  cuts  out  every 
parol  interest.  This  right  is  an  equitable  interest  if  it  is 
anything,  and  nothing  higher,  and  therefore  directly  within 
the  Act.  The  same  construction  has  been  given  in  other 
cases,  and  the  section  has  been  held  to  apply  to  an  alleged 
claim  by  parol  to  a  water  lot :  Bell  v.  Walker,  20  Gr.  558 ; 
and  to  an  alleged  trust :  Grey  v.  Ball,  23  Gr.  390  ;  and  to  the 
equity  to  consolidate:  Miller  v.  Brown,  3  0.  R.  210.  It  is  not 
in  any  way  confined  to  equities  capable  of  registration. 
See  also  Tolton  v.  Canadian  Pacific  R.  W.  Co.,  22  0.  R. 
204.  In  Israel  v.  Leith,  20  O.  R.  361,  no  reference  was 
made  to  this  section,  or  to  the  cases  decided  upon  it.  There 
was  a  defect  in  the  drain,  and  damage  therefrom,  so  that 
some  compensation  is  payable  in  any  event :  New  West- 
minster V.  Brighouse,  20  S.  C.  R.  520;  Close  v.  Woodstock, 
23  0.  R.  99  ;  Derinzy  v.  Ottawa,  15  A.  R.  712.  At  most 
the  right  acquired  was  an  incorporeal  hereditament  which 
lay  in  grant  only  and  couLd  not  be  acquired  by  parol  : 
Fentiman  v.  Smith,  4  East  107 ;  subsequently  followed  in 
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Hewlins  v.  Shippam,  5  B.  &;  C.  221.  John  Severn  could  Argument, 
do  no  more  than  give  a  mere  license  not  binding  on  sub- 
sequent purchasers  without  notice.  All  the  cases  cited 
will  be  found  on  careful  investigation  to  be  based  on  the 
doctrine  of  notice.  The  corporation  should  either  have 
insisted  on  a  deed,  or  should  have  expropriated  so  as 
to  place  the  matter  on  record.  Otherwise  there  is  no  pro- 
tection for  subsequent  purchasers.  Being  a  mere  license 
the  subsequent  conveyance  was  a  revocation  :  Hewlins 
V.  Shippam,  5  B.  &;  C.  221.  In  this  case  it  is  pointed 
out  that  in  Winter  v.  Brockwell,  8  East  308,  the  defendant 
was  dealing  with  his  own  land  only.  In  McMamis  v. 
Cooke,  35  Ch.  D.  681,  Wood  v.  Leadbitter,  13  M.  &  W.  838, 
is  said  to  decide  that  where  the  license  relates  to  something 
that  lies  only  in  grant  it  is  revocable,  and  is  revoked  by 
conveyance.  See  also  Goddard's  Law  of  Easements,  4th  ed., 
p.  524.  After  the  revocation  the  maintenance  was  a  tres- 
pass. In  Plimmer  v.  Mayor  of  Wellington,  9  App.  Gas.  699, 
and  others  of  that  class,  there  was  no  interest  in  land 
given,  but  a  mere  right  to  use  land.  No  actual  property 
was  acquired.  Glearly  the  innocent  purchaser  should  be 
protected  if  possible  :  Boss  v.  Hunter,  7  S.  G.  R.,  at  p.  312. 
E.  D.  Armour,  Q.  C.,  in  reply. 

June  30th,  1894.    The  judgment  of  the  Gourt  was  deli- 
vered by 

OsLER,  J.  A. : — 

[The  learned  Judge  stated  the  facts  as  above  set  out  and 
continued :] 

The  first  question  is  as  to  the  nature  of  the  right  or 
interest  which  the  defendants,  as  it  may  be  said,  acquired 
from  Severn.  And  it  may  be  conceded  for  this  purpose 
that,  whatever  it  may  be,  whether  license,  easement  or 
equitable  right  to  the  land  in  which  the  sewer  was  con- 
structed, Severn  would  not  have  been  permitted  to  inter- 
fere with  the  user  by  the  defendants  of  the  sewer  which  they 
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Judgment,  j^^d  with  his  permission  constructed  thereon  for  the  pur- 
OsLER,  poses  they  had  built  it  for.  The  importance  of  the  enquiry 
is  with  regard  to  the  effect  of  the  registry  law  upon  the 
rights  of  the  parties. 

Section  479,  sub-section  15,  of  the  Municipal  Act,  55 
Vic.  ch.  42  (0.),  enacts  that  a  corporation  may  pass  by- 
laws for  opening  and  making  drains,  sewers  and  water- 
courses, and  for  entering  upon,  breaking  up,  taking  and 
using  any  land  in  the  municipalit}^  in  any  way  necessary 
or  convenient  for  that  purpose. 

And  section  483  provides  that  every  council  shall  make 
to  the  owner  of  real  property  entered  upon,  taken  or  used 
by  the  corporation  in  the  exercise  of  any  of  its  powers,  due 
compensation,  etc. 

What  may  thus  be  compulsorily  taken  from  the  owner 
by  means  of  a  by-law  duly  passed,  may,  of  course,  be 
acquired  by  agreement  of  the  parties,  and  may  be  granted 
and  assigned  to  the  corporation  by  an  appropriate  convey- 
ance. 

Property  thus  acquired  for  the  permanent  and  exclusive 
use  of  the  municipality  for  the  construction  thereon  of  a 
sewer  is  not  properly  described  as  an  easement :  "  The 
exclusive  or  unrestricted  use  of  a  piece  of  land,  I  take 
it,  beyond  all  question  passes  the  property  or  owner- 
ship in  that  land,  and  there  is  no  easement  known  to  the 
law  which  gives  exclusive  and  unrestricted  use  of  a  piece 
of  land.  It  is  not  an  easement  in  such  a  case,  it  is  pro- 
perty that  passes:"  per  Lopes,  L.  J.,  in  Reilly  v.  Boothy 
44  Ch.  D.,  at  p.  26  ;  approved  in  Metropolitan  R.  W.  Co, 
v.  Fowler,  [1892]  1  Q.  B.  165,  S.  G.  [1893]  A.  C.  416,  a 
case  which  in  both  Courts  strongly  supports  the  appli- 
cation of  the  passage  quoted  to  land  expropriated  or 
acquired  under  the  Municipal  Act  for  the  construction 
thereon  of  a  drain  or  sewer.  I  refer  particularly  to  Lord 
Herschell's  speech,  at  p.  423,  and  to  that  of  Lord  Watson, 
at  pp.  425-6. 

What  the  defendants  thus  obtained  from  Severn,  when 
he  complained  of  the  nuisance  caused  by  their  open  drain, 
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speaking  merely  of  the  land  in  which  they  built  the  sewer,  Judgment, 
was  something  which  they  might  have  expropriated  by  Osler, 
by-law,  or  acquired  by  grant  or  conveyance  inter  partes. 

What  Severn  did,  however,  was  not  enough  to  confer 
upon  them  a  legal  title  to  the  land.  There  was  a  parol 
license  coupled  with  a  parol  grant  of  something  that  was 
incapable  of  being  granted  by  parol. 

Wood  V.  Leadbitter,  13  M.  &  W.  838,  845,  states  the  com- 
mon law  doctrine :  "  A  license  by  parol  coupled  wdth  a 
grant,  is  as  irrevocable  as  a  license  by  deed,  provided  only 
that  the  grant  is  of  a  nature  capable  of  being  made  by  parol. 
But  where  there  is  a  license  by  parol,  coupled  with  a  parol 
grant  *  *  of  something  which  is  incapable  of  being  granted 
otherwise  than  by  deed,  there  the  license  is  a  mere  license  ; 
it  is  not  an  incident  to  a  valid  grant,  and  it  is  therefore 
revocable." 

See  the  notes  to  the  American  edition,  p.  855,  and 
Hewlins  v.  Shippam,  5  B.  &  C.  221,  where  it  was  held  that 
where,  for  valuable  consideration,  the  defendant  had  per- 
mitted the  plaintiff  to  make,  at  his  own  expense,  a  drain  on 
the  defendant's  latid,  the  defendant  might,  nevertheless, 
stop  it  at  his  pleasure,  because  the  easement  of  its  con- 
tinual use  could  only  be  granted  by  deed. 

But  in  equity  the  rights  of  the  party  acting  under  the 
parol  license  or  grant  will  be  protected  Many  authorities 
are  referred  to  in  the  recent  case  of  McManus  v.  Cooke,  85 
Ch.  D.  681.  It  will  be  sufficient  to  quote  Powell  v.  Thomas^ 
•6  Ha.  300,  where  the  plaintiff  had  made  a  railway  over 
the  defendant's  land  without  objection,  the  only  dispute 
being  on  the  question  of  price,  and  the  Court  of  Equity 
restrained  the  defendant  from  prosecuting  an  action  of 
ejectment. 

In  the  case  of  the  DuJce  of  Devonshire  v.  Eglin,  14  Beav. 
530,  the  defendant  allowed  the  plaintiff  to  make  a  water- 
course under  his  land  to  carry  water  to  a  town.  The 
watercourse  was  made  at  the  plaintiff's  expense,  and  en- 
joyed for  about  nine  years,  and  although  there  was  no 
grant  the  defendant  was  decreed  to  execute  a  proper  deed. 
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Judgment,  and  a  perpetual  injunction  was  granted  to  restrain  his 
OsLER,     interference  with  the  watercourse. 

J.A.  Plimmer  v.  Mayor  of  Wellington,  9  App.  Cas.  699^ 

710,  a  jetty  having  been  erected  upon  the  land  of  the 
defendants  with  their  assent,  it  was  held  that  a  license  to 
use  that  land  for  the  purposes  of  a  wharfinger  had  thereby 
become  irrevocable  in  equity,  citing  Bamsden  v.  Dyson, 
L.  R.  1  H.  L.  129. 

What  therefore  the  defendants,  treating  them  as  stand- 
ing in  the  position  of  the  village  of  Yorkville,  acquired 
from  Severn,  was  not  some  legal  right  or  interest  affecting 
the  land  arising  otherwise  than  under  an  instrument  capa- 
ble of  being  registered,  and  therefore  perhaps  outside  of 
the  operation  of  the  Registry  Act  :  See  Israel  v.  Leith,  20 
O.  R.  361. 

It  was,  in  my  opinion,  a  right  to  compel  Severn,  or  those 
claiming  under  him  with  notice,  to  execute  a  proper  con- 
veyance of  so  much  of  the  land  as  was  occupied  by  the 
sewer,  and  was  therefore  an  equitable  interest  affecting 
land  within  the  meaning  of  section  83  of  the  Registry  Act. 
The  title  being  a  registered  title,  and  the  plaintiff  clearly 
a  purchaser  for  value  without  notice,  he  comes  within  and 
is  protected  by  that  and  former  sections  of  the  Act. 

The  case  of  Ross  v.  Hunter,  7  S.  C.  R.  289,  is,  I  think, 
in  point.  There  the  defendant  had  acquired  by  deed  from 
the  owner  of  an  adjoining  shop  building  a  license  or  grant 
to  carry  up  a  brick  wall  over  and  upon  the  upper  part  of 
the  south  wall  of  that  building.  The  deed  was  not  regis- 
tered, and  the  owner  of  the  building  subsequently  sold  it 
to  a  person  through  whom  the  plaintiff  claimed,  and  he 
and  subsequent  purchasers  duly  registered  their  deeds,  and 
were  purchasers  in  good  faith  for  valuable  consideration 
without  notice  of  the  defendant's  right  under  the  license 
or  grant  from  the  original  owner.  The  plaintiff  then 
brought  an  action  of  trespass  for  maintaining  the  wall 
upon  his  property.  It  was  held  that  the  continuance  of  the 
illegal  burden  thereon  since  the  fee  had  been  acquired  by 
him  were,  in  law,  fresh  and  distinct  trespasses,  for  which 
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he  was  entitled  to  recover  damages,  unless  he  was  bound  Judgment, 
by  the  license  or  grant  of  his  predecessor  in  title  ;  and  it  osler, 
was  held  that  he  was  not  so  bound  by  reason  of  the  non-  J-^- 
registration  of  that  grant  which  became  void  against  sub- 
sequent purchasers  from  the  grantor  who  had  registered 
their  deeds.    There  is  no  substantial  difference  between 
tlie  provisions  of  the  Nova  Scotia  Registry  Act  and  our 
own,  except  that  we  have  in  section  83  a  clause  which 
reaches  the  case  of  equitable  interests. 

I  may  refer  also  to  Bell  v.  Walker,  20  Gr.  538 ;  Grey  v. 
Ball,  2S  Gr.  890  ;  Miller  v.  Brown,  3  0.  R.  210.  Israel  v. 
Leith,  20  0.  R.  361,  I  notice  only  to  say  that  it  has  no 
bearing  on  the  present  case. 

It  was  contended  that  if  the  defendants  had  passed  a 
by-law  to  expropriate  the  land  it  would  not  have  been 
necessary  to  register  it.  That  may  be  so  in  consequence 
of  the  public  character  of  such  an  instrument,  of  which  all 
inhabitants  of  the  municipality  may  be  bound  to  take 
notice.  But  there  was  in  fact  no  by-law  passed,  and  if  the 
corporation  had  acquired  this  land  by  a  grant  and  convey- 
ance, I  am  not  aware  of  anything  in  the  Act  which  exempts 
them  from  the  necessity  of  registering  it.  If  then  the 
plaintiff  acquired  the  land  not  subject  to  the  defendants' 
equitable  interest  therein,  and  I  assume  that  is  what  the 
Court  below  must  have  held,  he  is  entitled  to  maintain 
this  action,  and  is  not  driven  to  take,  indeed  could  not 
take,  proceedings  against  the  defendants  to  ascertain  the 
compensation  payable  in  respect  of  the  land  occupied  by 
their  sewer,  and  the  trespasses  committed  by  them  in  ex- 
cavating and  digging  upon  his  property. 

In  my  opinion  the  judgment  should  be  affirmed. 

Appeal  dismissed  ivith  costs. 
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MiLLOY  V.  Grand  Trunk  Railway  Company  of  Canada. 

Ra  ilways —  Warehousemen — Carriers. 

When  a  shipper  stores  goods  from  time  to  time  in  a  railway  warehouse, 
loading  a  car  when  a  ear-load  is  ready,  the  responsibility  of  the  rail- 
way company  in  respect  of  such  of  the  goods  as  have  not  been  specifi- 
cally set  apart  for  shipment  is  not  that  of  carriers  but  of  warehousemen, 
and  in  case  of  their  accidental  destruction  by  fire,  the  shipper  has  no 
remedy  against  the  company. 

Judgment  of  the  Common  Pleas  Division,  23  O.  R.  454,  reversed. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Common  Pleas  Division,  reported  23  0.  R.  454, 
affirming,  by  a  division  of  opinion,  that  of  MacMahon,  J., 
at  the  trial. 

The  action  was  brought  to  recover  the  value  of  certain 
apples  destroyed  by  fire  under  the  circumstances  set  out 
in  the  report  below,  and  the  appeal  was  argued  before 
Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan,  J  J.  A., 
on  the  12th  and  13th  of  March,  1894. 

H.  S.  Osier,  for  the  appellants.  The  original  receipt  was 
clearly  in  the  character  of  warehousemen,  and  the  apples 
were  stored  for  the  convenience  of  the  plaintiff.  The  only 
question  is  whether  that  bailment  was  changed  to  the  new 
bailment  of  carriers.  The  plaintiff  alleges  that  the  char- 
acter was  changed  (1)  by  negligent  delay  to  furnish  cars, 
and  (2)  by  his  unacceded  to  request  for  a  car.  But  while 
negligence  may  give  rise  to  an  action  it  cannot  change  the 
relationship  or  character  of  the  bailment.  That  this  is  so 
appears  from  the  converse  case  of  Chapman  v.  Great 
Western  R.  W.  Co.,  5  Q.  B.  D.  278,  where  the  delay  of  the 
consignee  to  take  goods  was  held  to  relieve  the  carriers. 
Mere  delay  without  direct  instructions  from  the  shipper 
could  effect  no  change.  Here,  moreover,  the  delay  was  very 
ti'ifling,  and  ifc  would  be  unreasonable  to  make  the 
defendants  liable  on  that  account,  for  if  the  goods  had 
been  shipped  the  shipping  bill  would  have  protected  the 
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defendants  even  as  carriers  from  an  accident  of  this  kind.  Argument. 

Nor  does  the  request  for  the  car  change  the  character,  nor 

even  the  promise  of  the  car.    This  is  pointed  ont  in  the 

dissenting  judgment  of  Rose,  J.,  who  alludes  to  the  fact 

that  the  apples  remained  in  the  plaintiff's  control  till 

loaded  by  him,  this  being  his  duty.    He  also  had  to  select 

them,  brand  them,  agree  as  to  freight,  and  indicate  the 

destination,  so  that  the  contract  of  carriage  had  not  been 

made,  and  an  actual  contract  of  carriage  must  be  shewn 

to  make  the  company  liable  as  carriers  :  Slim  v.  Great 

Northern  R.  W.  Co.,  14  C.  B.  647.  Mere  delivery  is  not 

enough.  Retention  of  control  by  the  plaintiff  prevented  the 

liability  as  carrier  arising  :  Hutchinson  on  Carriers,  2nd  ed., 

sec.  89  et  seq. ;  Wilson  v.  Atlanta,  etc.  R.  W.  Co.,  82  Ga.  38(j ; 

aNeill  V.  New  York  Central  R.W.  Co.,  60  N.  Y.  138.  If 

the  defendants  held  the  apples  as  warehousemen,  and  are 

liable  on  the  ground  of  negligence  in  not  furnishing  a  car, 

the  damages  are  too  remote  :  Brodie  v.  Northern  R.  W.  Co.y 

6  0.  R.  180.    The  case  is  just  the  same  as  if  the  company 

liad  refused  to  carry  the  apples  and  the  plaintiff  had  taken 

them  to  his  own  premises  or  to  an  independent  warehouse 

and  fire  had  there  occurred.     There  might  be  in  such 

a  case  an  action  against  the  company  for  refusal  to  carry, 

but  as  far  as  loss  by  fire  is  concerned  the  company  would 

incur  no  liability. 

Fullerton,  Q.  C,  for  the  respondent.  The  plaintiff  had 
no  intention  of  dealing  with  the  defendants  as  warehouse- 
men, and  while  it  must  be  admitted  that,  on  the  authorities, 
the  defendants  were  warehousemen  up  to  a  certain 
time,  still  the  relation  between  the  parties  is  such  that 
very  slight  evidence  is  sufficient  to  change  the  position. 
There  was  no  intention  of  branding  or  necessity  for 
branding.  Rose,  J.,  lays  much  stress  on  this  point,  relying 
on  St  Louis,  etc.,  R.  W.  Go.  v.  Knight,  122  U.  S.  79,  but 
that  case  does  not  apply.  There  there  was  really  a  con- 
flict between  the  consignor  and  the  consignee  as  to  qualities. 
That  case  would  apply  if  different  kinds  of  apples  were  to 
he  sent  to  different  parties.    Here  there  was  to  be  no 
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Argument,  selection  whatever,  and  directions  had  been  given  to  ship 
as  soon  as  a  car-load  was  ready.  The  law  is  clearly  stated 
in  Beven's  Law  of  Negligence,  p.  618,  the  test  being 
whether  the  goods  are  received  as  accessory  to  the 
purpose  o£  carriage  or  for  some  independent  purpose. 
Now  the  plaintift*  must  admit  that  up  to  a  certain  time 
the  apples  were  there  for  the  independent  purpose  of 
collecting  a  car-load,  but  as  soon  as  that  purpose  was. 
accomplished  and  shipment  was  desired  then  the  new 
purpose  of  shipment  governed  and  the  liability  as  carriers 
attached.  The  legal  position  is  just  the  same  as  if  a  car- 
load of  apples  had  been  brought  in  on  the  Saturday  by  the 
plaintiff  in  pursuance  of  a  previous  arrangement  to  ship  on 
that  day  aud  they  had  not  been  shipped  pending  the  arrival 
of  a  car.  There  clearly  the  company  would  have  been 
held  liable  as  carriers.  The  appellants  are  in  error  in 
contending  that  the  plaintiff  was  bound  to  load.  The  first 
thing  was  to  put  a  car  in  position,  and  the  mode  of  load- 
ing was  in  the  defendants'  control.  There  was  no  default 
by  the  plaintiff.  There  was  no  chance  to  load,  and  there 
was  no  opportunity  to  sign  a  shipping  bill :  McGullough  \\ 
Wahash,  etc.  E.  W.  Co.,  34  Mo.  Ap.  23. 
H.  S.  Osier,  in  reply. 

June  30th,  1894.  The  judgment  of  the  Court  was  de- 
livered by 

Hagarty,  C.  J.  0.  : — 

I  am  of  opinion  that  this  appeal  must  be  allowed,  and 
the  action  dismissed. 

My  learned  brother  Rose  points  out  the  true  distinction 
on  which  the  case  turns.  At  the  time  of  the  fire  were  the 
goods  in  the  defendants'  hands  as  carriers  or  as  warehouse- 
men ?  [The  learned  Chief  Justice  read  the  judgment  of 
Rose,  J.,  and  continued :] 

The  evidence,  I  think,  fully  shews  the  facts  as  stated 
by  the  learned  Judge,  and  the  findings  of  the  jury  in  no 
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way  bear  on  or  decide  the  question  whether  the  character  Judgment, 
of  the  holding  of  the  goods — admittedly  received  originally  Hagarty, 
•as  warehousemen — had  been  changed  up  to  the  loss.  C.  J.O. 

It  seems  to  have  been  assumed  that  as  soon  as  the  defen- 
dants failed  to  provide  a  car,  as  requested,  in  a  reasonable 
time,  they  at  once  assumed  the  position  of  carriers.  But 
surely,  until  the  plaintiff  had  selected  the  goods  de- 
signed for  the  car,  indicated  those  selected  for  transport, 
the  goods  were  not  in  their  hands  as  carriers.  The  plain- 
tiff was  not  bound  to  ship  a  single  barrel  out  of  the  250 
barrels.  The  defendant  company  could  not,  of  their  own 
motion,  have  picked  out  a  car-load,  or  sent  them  to  Toronto 
or  elsewhere. 

If  a  number  of  barrels  of  apples  had  been  placed  in  the 
defendants'  hands  for  immediate  shipment,  and  had  been 
received  by  the  company  to  be  at  once  forwarded  to  a 
named  consignee,  without  further  action  or  instruction 
from  the  plaintiff,  we  can  understand  the  argument  that 
the  goods  were  held  as  carriers. 

But  the  Mrhole  case  negatives  any  such  assumption.  The 
plaintiff  had  further  to  intervene  before  the  company 
could  in  any  v^^ay  act  as  carriers. 

The  case  seems  wholly  wanting  in  the  aspect  of  a  de- 
livery to  or  receipt  by  the  railway  company  for  shipment, 
on  the  final  direction  of  the  intending  shippers.  The  ab- 
sence of  a  shipping  bill  may  also  create  a  difficulty  in 
proving  the  allegation  in  the  claim  of  a  contract  of  carriage 
from  Woodstock  to  Toronto,  the  plaintiff  still  retaining 
his  right  of  disposal  over  the  goods :  Slim  v.  Great 
Northern  R.  W.  Co.,  14  C.  B.  647. 

The  text  books,  I  think,  state  the  law  governing  a  case 
like  this  very  clearly.  The  subject  is  discussed  in  2  Ked- 
field's  Law  of  Railways,  6th  ed.,  sec.  174  et  seq. 

In  most  cases  of  delivery  to  railway  companies,  the 
goods  are  received  or  placed  in  their  hands  marked  and 
addressed,  so  that  they  can  be  at  once  transported  to  their 
destination  without  further  action  by  the  consignors. 
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Judgment.      The  case  of  Watts  v.  Boston  and  Lowell  11  W.  Co.,  106 
Hagarty,  Mass.  466,  very  clearly  emphasizes  the  distinction  relied  on^ 
C.J.O.      Q^^^      Hutchinson  on  Carriers,  2nd  ed.,  sees.  88,  89,  the 
whole  question  is  discussed. 

Appeal  allowed  with  costs. 


Johnson  v.  Grand  Trunk  Railway  Company  of 
Canada. 

Railways — Negligence — Evidence  of— Release. 

A  settlement  of  a  pending  action,  agreed  to  by  an  illiterate  plaintiff  with- 
out communication  with  her  solicitor  and  without  fair  disclosure  of 
facts,  cannot  stand,  and  its  validity  may  be  tried  in  the  pending  action 
if  pleaded  in  bar. 

In  an  action  to  recover  damages  for  causing  the  death  of  a  person, 
there  is  sufficient  evidence  of  negligence  to  be  submitted  to  the 
jury,  when  it  is  sworn  that  the  deceased  was  seen  approaching  the 
railwaj'^  track  in  a  vehicle  just  before  the  passing  of  a  train ;  that 
immediately  after  the  train  passed  the  deceased  and  the  horses  were 
found  dead  at  the  crossing,  and  that  the  statutory  signals  of  the. 
approach  of  the  train  were  not  given. 

Judgment  of  the  Queen's  Bench  Division,  25  0.  R.  64,  affirmed. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Queen's  Bench  Division,  reported  25  O.  R.  64, 
and  in  that  report  and  in  the  judgments  in  this  Court,  the 
facts  and  arguments  are  fully  stated. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,, 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  28th 
and  29th  of  May,  1894. 

Osier,  Q.  C,  for  the  appellants. 
Stuart  Livingston,  for  the  respondent. 

June  30th,  1894.    Hagarty,  G.  J.  0.  :— 

I  agree  with  the  judgment  of  the  learned  Chief  Justice 
against  the  validity  of  the  release  set  out  as  a  defence,  and 
with  the  views  expressed  by  my  learned  brother  Street,  in 
the  Divisional  Court,  on  the  motion  against  the  findings. 
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The  alleged  release  was  obtained  from  the  plaintiff  after  Judgment, 
delivery  of  the  statement  of  claim,  and  without  any  com-  Hagarty, 
munication  with  her  solicitor  resident  in  the  same  town.  C.J.O. 
There  is  always  an  unpleasantness  and  natural  suspicion 
attached  to  a  dealing  of  this  character  with  a  person  situ- 
ated as  the  plaintiff,  apart  from  and  without  reference  to 
her  known  legal  adviser,  into  whose  hands  she  has  placed 
her  cause  to  represent  her  in  all  matters  connected  with 
its  prosecution. 

My  learned  brother  has  fully  pointed  out  the  objections 
to  such  a  proceeding.  The  fact  that  all  the  circumstances 
attending  this  release  had  to  be  tried  at  the  same  sittings 
as  the  general  merits  of  the  action  may  possibly  have  been 
somewhat  prejudicial  to  a  calm  consideration  of  the  issue 
as  to  neo^lio'ence.  But  this  cannot  well  be  avoided  when 
such  double  defences  are  set  up  in  bar.  It  was  attempted 
to  keep  them  separate  by  the  learned  Chief  Justice  trying 
the  issues  on  the  release  without  the  aid  of  the  jury. 

I  do  not  think  we  should  interfere  on  this  issue. 

On  the  question  of  negligence,  the  evidence  is  not  very 
cleai*. 

The  man  was  killed  on  the  spot,  and  his  death  was  un- 
doubtedly caused  by  the  train,  or  rather  the  engine  striking 
his  sleigh  as  he  was  crossing  the  railway  track. 

The  act  of  collision  was  not  distinctly  seen.  Jones,  a 
witness,  says  he  was  standing  about  IGO  feet  from  the  car 
track.  He  saw  the  deceased  coming  down  the  road  on  a 
slow  jog.  He  was  not  far  from  the  track.  "  I  saw  the  train 
come  down  and  dash  across  the  road.  I  said  to  Ayers, 
'  My  God,  that  man  is  struck  ! '  We  ran  over — the  de- 
ceased was  upon  the  cattle  guard,  his  head  down  and  his 
feet  up.  It  was  about  dusk,  in  the  evening,  and  a  misty 
night." 

George  Ayers  was  with  the  last  witness,  and  had  his 
back  to  the  track.  Jones  said  there  was  a  train  coming 
down,  and  they  went  back  to  see ;  says  they  were  about 
fifty  yards  off  when  he  heard  the  train ;  did  not  see  the 
actual  collision ;  found  deceased  as  Jones  described,  in 
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Judgment,   centre  of  track;  one  horse  close  by  the  track;  the  other 
Hagakty,  about  thirty  feet  away. 
C.J.O.         There  was   evidence   from  several  witnesses  that  no 
bell  or  whistle  was  heard.    Against  this  the  engine  driver 
and  fireman  swore  that  the  bell  was  ringing  all  the  pre- 
scribed time. 

The  railroad  ran  east  and  west.  The  deceased  was  going 
from  south  to  north  across  the  track.  The  sleigh  and 
horses  were  found  on  the  south  side — 'the  deceased  in  the 
centi-e  of  the  track. 

The  engine  driver  swore  that  he  did  not  see  any  accident. 
The  only  thing  he  saw  was  a  horse's  head  right  under  the 
cab  ;  that  "  the  horses  struck  them  on  the  tail  wheel  of 
the  engine ;  the  whole  engine  was  past  but  about  two  feet, 
of  course  the  whole  tender  was  to  pass  at  this  time." 

"  You  just  saw  the  horse's  head  approaching  ?  Yes,  I 
was  just  sitting  over  the  trailer." 

He  says  there  was  "  no  mark  on  the  engine,  only  a  small 
nipple  on  the  water  feeder  that  was  bent ;  my  mate  said 
there  was  hair  upon  that,  and  there  was  a  nut  that  had 
caught  some  part  of  the  sleigh — that  is  upon  the  tender." 
He  said  he  saw  the  baggage  car  steps  were  broken.  "When 
I  saw  the  steps,  I  knew  we  must  have  struck  the  horse." 

The  Chief  Justice  refused  to  nonsuit. 

The  case  was  very  fully  laid  before  the  jury,  and  the 
defendants  cannot  complain  of  the  charge. 

I  do  not  think  that  the  case  should  have  been  with- 
drawn from  the  jury. 

There  was  no  doubt  as  to  the  death  being  caused  by  the 
train  as  it  crossed  the  highway.  The  man  was  seen  driving 
leisurely  towards  the  crossing  ;  a  crash  was  heard  and  he 
and  the  horses  were  found  killed. 

There  was  contradictory  evidence  as  to  whether  the 
deceased  might  or .  might  not  have  easily  seen  the  ap- 
proaching train  had  he  looked,  and  as  is  usual  in  cases  of 
this  nature,  the  absence  or  presence  of  the  ordinary  signals 
was  most  vehemently  contested. 

The  law  provides  for  the  giving  of  these  signals  for  th  e 
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protection  of  the  travelling  public.  The  latter  have  the  Juflgment. 
right  to  expect  that  they  will  be  given  as  the  train  ap-  Hagarty, 
proaches  the  highway.  C.J.O. 

It  must,  of  course,  be  a  question  for  the  jury  whether 
these  signals  were  or  were  not  given,  and  unfortunately 
there  is  almost  always  an  array  of  evidence  on  one  side  of 
persons  swearing  that  no  signals  were  heard  by  them,  stand- 
ing in  positions  near  or  close  to  the  place  of  accident ;  and 
on  the  other  side,  the  positive  affirmative  evidence  of  the 
officials  who  actually  gave  the  signals,  as  well  as  of  others 
who  heard  them  given.  I  cannot  see  how  the  trial  Judge 
can  do  otherwise  than  leave  the  issue  thereon  to  the  jury. 

I  cannot  see  anything  in  the  evidence  here  to  make  the 
case  anything  but  the  too  common  one,  of  a  man  driving 
his  waggon  and  horses  across  the  track,  and  either  from 
want  of  thought  not  pausing  to  look  or  listen,  or  pos- 
sibl}^  listening  but  not  hearing  any  signal  of  approaching 
danger. 

With  evidence  before  the  jur}^,  which  they  chose  to 
accept,  that  no  such  signals  were  audible,  I  do  not  see  how 
we  can  say  that  the  plaintiff  heedlessly  ran  into  the  train 
and  thus  worked  his  own  injury. 

The  whole  matter  was  for  the  jury.  We  cannot  say 
they  had  no  legal  evidence  to  warrant  these  findings. 

As  I  have  before  remarked,  it  would  be  well,  perhaps,  i  f 
we  could  adopt  the  rule  said  to  prevail  in  some  of  the 
neighbouring  States,  that  every  driver  approaching  a  rail- 
way crossing  is  bound  to  stop  and  satisfy  himself  that  no 
train  is  coming. 

I  have  before  me  a  case  of  Peart  v.  Grand  Trunk  R.  W. 
Co.,  tried  in  1882,  and  afterwards  appealed  by  the  de- 
fendants to  this  Court.    (10  A.  R  191). 

The  man  was  killed  instantly  as  he  drove  across  the 
track,  and  the  only  account  of  the  accident  was  by  a  per- 
son standing  about  150  or  160  yards  from  the  crossing- 
She  said  she  saw  the  horse  going  upon  the  track  and  heard 
a  crash.    She  had  seen  the  deceased  driving  past,  and  she 
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Judgment,  waited  till  he  got  past  before  she  went  to  the  track.  And 
Hagarty,  another  witness  said  he  heard  a  crack  or  crash  about  a 

mile  or  inside  a  mile  where  he  w^as  from  the  place  of  the 

accident. 

There  was  a  mass  of  evidence  as  to  the  signals ;  and  the 
case  went  to  the  jury  on  the  question  of  compliance  or 
non-compliance  by  the  defendants  with  the  statutable 
provisions  as  to  signals,  with  the  usual  direction  as  ta 
contributory  negligence,  and  that  a  man  choosing  to  run 
into  danger  without  taking  proper  precaution  to  protect 
himself,  cannot  recover. 

The  jury  found  for  the  plaintiff.  The  Divisional  Court 
declined  to  interfere. 

The  defendants  appealed  to  this  Court,  and  the  ap- 
peal w^as  dismissed  after  a  very  full  discussion  of  the 
authorities,  Sir  M.  C.  Cameron  dissenting.  I  especially 
refer  to  the  remarks  of  Patterson,  J.  A. 

The  company  carried  the  case  to  the  Privy  Council.  I 
have  before  me  the  judgment  of  the  Judicial  Committee 
dismissing  the  appeal. 

I  am  unable  to  understand  any  argument  in  favour  of 
the  defendants'  view  from  the  subsequent  case  of  Wakelin 
V.  London  and  South  Western  R.  W.  Co.,  12  App.  Cas.  41. 

The  sole  and  only  evidence  offered  was  that  the  body 
of  the  deceased  was  found  on  or  close  to  the  track. 

No  one  witnessed  the  accident,  and  beyond  its  being 
clear  that  he  had  been  killed  by  impact  of  a  passing  train,, 
there  was  nothing  to  shew  a  right  to  recover. 

It  is  suofp-ested  here,  as  in  the  Wakelin  case,  that  the 
man  ran  into  the  train  and  not  vice  versa. 

The  Lord  Chancellor  said  :  "  If  a  man  runs  across  an 
approaching  train  so  close  that  he  is  struck  by  it,  is  it 
moT-e  true  to  say  that  the  engine  ran  down  the  man  or  the 
man  ran  aerainst  the  eno^ine  ?  Neither  man  nor  enofine 
were  intended  to  come  in  contact,  but  each  advanced  to 
such  a  point  that  contact  was  accomplished." 

I  cannot  see  any  safe  ground  on  which  we  can  interfere. 
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OSLER,  J.  A.  : — 


Judgment. 


OSLER, 

J.A. 


I  think  the  defendants,  though  they  intended  to  settle 
fairly  with  the  plaintiff,  and  paid  her  what  I  cannot  but 
think,  as  things  stood  at  the  moment,  might  be  regarded 
as  a  fair  compensation,  yet  failed  to  leave  it  open  to  her  to 
fortify  herself  with  the  independent  advice  she  was  en- 
titled to,  considering  that  she  then  to  their  knowledge  had 
a  solicitor  who  was  carrying  on  for  her  this  very  action. 
The  settlement  should  have  been  made  through  the  me- 
dium of  the  solicitor,  or  if  that  w^as  not  absolutely  essential 
there  should  not  have  been  any  overstatement  or  mistate- 
ment  of  facts  to  induce  her  to  accept  the  proposed  settle- 
ment, I  do  not  see  how  we  can  overrule  the  judgment  of 
the  trial  Judge  on  this  point. 

Then  as  to  the  evidence.  There  certainly  was  evidence, 
as  it  must  be  called,  of  the  neglect  of  the  defendants  to 
give  the  statutory  warning  of  the  approach  of  the  train  to 
the  crossing.  The  deceased  was  seen  just  approaching  the 
crossing,  and  immediately  afterwards  the  train  was  seen  to 
flash  past,  and  the  man  and  his  horses  were  at  once  dis- 
covered to  have  been  killed.  I  think  there  is  here  as  much 
evidence  for  the  jury,  or  more  than  there  was  in  the  case 
of  Feart  v.  Grand  Trunk  R  W.  Co.,  10  A.  R.  191.  The 
judgment  of  this  Court  was  affirmed  by  the  Judicial  Com- 
mittee. Surely  it  was  a  proper  inference  for  the  jury  to 
draw  that  the  deceased  drove  on  the  track  in  consequence  of 
the  defendants'  omission  to  give  the  signal  of  the  approach 
of  their  train.  Had  he  lived  to  bring  an  action,  and  said  no 
more  than  that  he  had  not  seen  or  heard  the  train,  the 
case  could  not  have  been  withdrawn  from  the  jury,  though 
much  might  have  been  obtained  from  him  to  support  a 
defence  of  contributory  negligence.  Wakelin  v.  London 
and  South  Western  R.  W.  Co.,  12  App.  Cas.  41,  I  only 
refer  to  to  say  that  it  has  not  been  overlooked,  but  it  has 
no  bearing  on  the  case  in  hand. 

I  cannot  draw  any  overruling  inference  that  the  de- 
ceased ran  into  the  train  from  the  position  in  which  he  and 


ONTARIO  APPEAL  REPORTS.  [VOL, 

his  horses  were  found.  All  I  can  say  as  to  that  is,  that  I 
think  the  jur}^  might  have  done  so.  But  that  is  not  a 
reason  to  interfere  with  their  findings  which  are  opposed 
to  that  contention. 

The  appeal  must  be  dismissed. 

Burton,  and  Maclennan,  JJ.A.,  concurred. 

Ap2Jeal  dismissed  with  costs. 


HowDEN  V.  Lake  Simcoe  Ice  Company. 

Negligence — Evidence  of— Nuisance — Highway. 

Allowing  a  broken  down  waggon  to  remain  on  the  highway,  clear  of  the 
track  of  a  street  railway,  for  nearly  two  hours,  is  not  in  itself  sufficient 
evidence  of  negligence  to  support  an  action  by  a  person  who  strikes 
against  the  waggon  while  passing  in  a  street  car.  Such  a  broken  down 
waggon  does  not  become  a  nuisance  or  obstruction  to  the  highway, 
until,  having  regard  to  the  difficulty  of  removing  it,  it  has  been  allowed 
to  remain  thereon  for  an  unreasonable  time. 
Judgment  of  the  County  Coart  of  York  affirmed. 

Statement.       This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  County  Court  of  York. 

The  defendants'  servant  was  driving  a  heavily  laden 
waggon  along  King  street,  in  the  city  of  Toronto,  when 
the  reach  or  coupling-pole  suddenly  broke,  allowing  the 
hounds  of  the  front  and  hind  w^heels  to  drop  down.  The 
servant  left  the  w^aggon  standing  on  the  street  at  the  point 
where  the  accident  occurred,  and  detaching  the  horses 
went  to  the  defendants'  stables  to  procure  appliances  and 
assistance  to  repair  the  injury  and  to  enable  the  waggon 
to  be  safely  removed.  No  one  was  left  in  charge.  The 
waggon  stood  close  to  the  north  track  of  the  street  rail- 
way, the  space  between  the  line  of  the  waggon  box,  which 
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Judgment. 


OSLER, 

J.  A. 
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extended  over  the  wheel  sufficiently  to  make  the  projection 
of  the  box  the  nearest  point  of  obstruction,  to  the  side  of 
any  passing  street  car  being  from  six  to  twelve  inches. 
The  waggon  remained  in  this  position  for  about  an  hour 
and  three  quarters.  A  number  of  street  cars  passed  the 
obstruction  without  accident  during  this  period ;  but  the 
plaintiff,  while  acting  as  conductor  on  an  open  trailer  on  his 
first  trip  for  the  day,  stepped  out  backwards  just  before 
reaching  the  waggon  from  one  of  the  compartments  of  the 
car  to  the  foot-board  with  the  intention  of  walkinof  alono-  the 
foot-board  to  the  front  of  the  car  to  take  a  fare,  and  was 
struck  by  the  waggon-box  and  knocked  violently  off  the 
foot-board,  sustaining  severe  injuries. 

The  action  was  tried  before  His  Honour  Judge  Morgan, 
and  a  jury,  when  the  plaintiff"  was  nonsuited,  the  learned 
Judge  holding  that  there  was  no  evidence  of  negligence. 

This  judgment  was  affirmed  in  term  by  His  Honour 
Judge  McDougall,  who,  without  dealing  with  the  question 
of  negligence,  held  that  the  plaintiff"  had  been  guilty  of 
contributory  negligence. 

The  plaintiff  appealed,  and  the  appeal  was  argued  before 
Hagarty,  C.  J.  O.,  Burton,  Osler,  and  Maclennan,  JJ.A., 
on  the  25th  of  May,  1894. 

George  Kappele,  for  the  appellant,  contended  that  the 
waggon  had  been  left  on  the  street  an  unreasonable  time, 
and  that  the  case  should  have  gone  to  the  jury  on  this 
point. 

Bruce,  Q.  C,  for  the  respondents,  contended  that  there 
was  nothing  to  leave  to  the  jury,  citing  Original  Hartle- 
pool Collieries  Company  v.  Gihh,  5  Ch.  D.  713  ;  Doyle  v. 
Wragg,  1  F.  &  F.  7 ;  Moffatt  v.  Bateman,  L.  R.  3  P.  C. 
115;  and  Beven's  Law  of  Negligence,  p.  958.  He  also 
contended  that  the  plaintiff"  was  in  any  event  guilty  of 
contributory  negligence,  citing  Callender  v.  Carlton  Iron 
Co.,  9  Times  L.  R.  64G,  10  Times  L.  R.  366. 
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Judgment.  June  30th,  1894.    Hagarty,  C.  J.  0.  :— 

Hagarty, 

C.J.O.  ^.^s  pressed  in  argument  that  the  fact  of  the  defen- 

dants having  allowed  the  waggon  to  remain  so  long  in  this 
position  ,was  proof  of  negligence  on  their  part.  But  the  de- 
lay in  removing  it  for  nearly  two  hours  was  not  a  cause  or 
reason  for  the  injury  to  plaintiff.  There  was  full  room  for 
the  street  car  to  pass.  The  plaintiff  by  stepping  outside  the 
car  put  himself  in  the  line  of  obstruction.  Several  cars 
had  passed  the  broken  down  waggon  back  and  forward 
while  lying  thus  close  to  the  track.  This  was  the  plaintiff's 
first  trip  that  afternoon,  and  he  was  not  aware  of  the 
accident  to  the  waggon.  He  admits  that  he  did  not  look 
ahead  before  stepping  out  on  the  step  or  board.  If  he  had 
so  looked  he  must  have  seen  how  close  they  must  pass. 
Now  the  danger  from  the  waggon  was  no  greater  or 
different  if  it  had  been  a  carriage  or  waggon  in  slow  motion, 
which  the  car  was  overtaking,  or  which  was  approaching 
equally  close  in  the  opposing  direction.  In  either  case,  if 
there  had  been  any  danger  in  passing,  such  danger  would 
be  at  once  seen  by  any  conductor  or  passenger  who  for  any 
purpose  stepped  out  laterally  beyond  the  width  or  space 
required  for  the  passage  of  the  car  and  its  living  freight. 

I  do  not  think  a  case  was  made  out  to  charge  the 
defendants  with  actionable  negligence  in  the  occurrence  of 
this  injury  to  the  plaintiff.  The  accident  occurred  in  the 
full  daylight. 

I  do  not  think  it  was  necessary  to  have  left  the  question 
of  contributory  negligence  to  the  jury.  The  nonsuit  was 
for  the  absence  of  actionable  negligence  on  the  defendants' 
part. 

'  I  am  unable  to  see  evidence  thereof. 

OSLER,  J.  A. : — 

I  agree  in  dismissing  the  appeal  on  the  ground  that  there 
was  no  evidence  of  negligence  reasonably  proper  to  submit 
to  the  jury  considering  the  time  when  the  defendants' 
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waggon  broke  down  and  the  time  when  the  plaintiff  Judgment, 
met  with  the  injury  he  complains  of ;  in  short,  that  there  Osler, 
was  no  evidence  that  the  defendants'  waggon  had  been  ^-  ^^ 
left  where  it  broke  down  for  an  unreasonable  time  so  as  to 
form  an  obstructive  nuisance  in  the  highway:  Original 
Hartlepool  Collieries  Company  v.  Gibh,  5  Ch.  D.  713,  at  p. 
721.  The  driver  of  a  waggon  does  not  warrant  that  it  will 
not  break  down  when  he  is  using  the  highway  by  driving 
thereon  in  a  reasonable  manner,  and  some  time  must  neces- 
sarily elapse  before  it  can  be  removed.  If  it  is  not  left  there 
an  unreasonable  time  for  that  purpose  the  highway  is  not 
being  used  by  it  in  an  unreasonable  manner.  It  has  not 
iDecome  a  nuisance  in  the  highway,  and  is  as  regards  its 
owners'  liability  not  otherwise  than  a  waggon  in  motion 
would  be.  This  differs  the  case  from  Clark  v.  Chambers, 
3  Q.  B.  D.  327,  in  which  it  was  held  that  if  a  person  places 
or  leaves  a  dangerous  obstruction  on  the  highway — and 
this  broken  down  waggon  of  the  defendants  might  un- 
doubtedly become  a|dangerous  obstruction  just  as  a  pile  of 
stones  or  rubbish  left  on  the  highway  would  be — he  is 
bound  to  take  all  necessary  precautions  to  protect  persons 
exercising  their  right  of ^ way,  and  if  he  neglects  to  do  so  he 
is  liable  for  the  consequences. 

Burton,  and  Maclennan,  JJ.A.,  concurred. 


Appeal  dismissed  luith  costs. 


418 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Samuel  et  al.  v.  Fairgrieve  et  al. 

Bills  of  Exchange  and  Promissory  Notes — Patent  of  Invention — Transfer  of 
Patent — ''  Given  for  Patent  Right''— 53  Vic.  ch.  33,  sec.  30,  sub-sec. 
4         — Consideration — Composition  Agreement. 

Sub-section  4,  of  section  30,  of  the  Bills  of  Exchange  Act,  1890,  53  Vic. 
ch.  33  (JD. ),  requiring  notes,  the  consideration  of  which  consists  in 
whole  or  in  part  of  the  purchase  money  of  a  patent  right,  to  have  there- 
on the  words  "given  for  a  patent  right,"  does  not  apply  to  notes 
given  by  a  firm  to  cover  the  separate  debt  of  one  of  the  partners,  one 
inducement  to  the  unindebted  partner  for  joining  in  the  notes  being, 
to  the  knowledge  of  the  creditor,  the  transfer  to  him  by  the  indebted 
partner  of  an  interest  in  a  patent. 

An  advance  of  money  by  a  creditor  to  a  debtor  whose  debt  has  been  re- 
leased by  a  composition  agreement  is  sufficient  consideration  for  notes 
given  by  that  debtor  and  his  partner  to  the  creditor  for  part  of  the 
released  debt. 

A  consideration  is  necessary  to  support  a  subsequent  promise  to  pay  a 
debt  or  the  balance  of  a  debt  which  has  been  released  by  the  creditor 
or  discharged  by  a  deed  of  composition  or  discharge. 

Austin  V.  Gordon,  32  U.  C.  R.  621,  observed  upon. 

Judgment  of  the  Common  Pleas  Division,  24  0.  E,.  486,  reversed. 

Statement.       This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  the  Common  Pleas  Division,  reported  24  0.  K  486. 

The  plaintiffs  were  wholesale  merchants  carrying  on 
business  at  Toronto,  and  brought  the  action  upon  three 
promissory  notes  for  $1,000  in  all,  made  by  the  defendants^ 
then  carrying  on  business  in  partnership  under  the  name 
of  Fairgrieve  &  Craig,  in  their  favour.  Before  the  foraia- 
tion  of  this  partnership  Fairgrieve  was  indebted  to  the 
plaintifi's  in  the  sum  of  $2,352.22,  and  he  having  become 
financially  embarrassed  a  composition  agreement  was 
entered  into  between  him  and  his  creditors  by  which  the 
creditors,  including  the  plaintiffs,  agreed  to  accept  in  full 
discharge  of  their  claims  against  him  the  sum  of  twenty- 
five  cents  on  the  dollar  of  their  claims,  and  this  composition 
was  in  due  course  paid  to  the  plaintiffs  and  the  other 
creditors. 

Subsequently  Fairgrieve  gave  to  the  plaintiffs  two  notes, 
for  $880.10  and  $884.06,  respectively,  this  being  the  balance 
of  their  claim,  and  as  to  whether  this  was  done  in  pursu- 
ance of  a  pre-existing  agreement  entered  into  when  the 


XXL]  SAMUEL  V.  FATRGRIEVE.  419^ 

composition  agreement  was  signed  by  the  plaintiffs  Statement, 
different  views  were  taken  in  the  judgments.  After  this, 
in  November,  1890,  Craig  went  into  partnership  with 
Fairgrieve,  and  at  the  suggestion  of  the  plaintiffs  Craig 
agreed  to  purchase  a  half  interest  in  a  patent,  of  which 
Fairgrieve  was  the  owner,  in  consideration  of  $700,  $200 
to  be  paid  to  Fairgrieve  out  of  Craig's  share  of  the 
income  of  the  business,  and  $500  to  be  paid  by  the  firm 
becoming  responsible  to  the  plaintiffs  to  the  extent  of 
$1,000,  and  the  notes  in  question  were  then  given.  At 
the  same  time  the  plaintiffs  lent  to  Fairgrieve  $200,  taking 
from  him  a  note  for  $964.16,  being  the  balance  of  the  old 
indebtedness  plus  this  $200. 

The  action  was  tried  on  the  23rd  of  June,  1893,  at 
Toronto,  before  Robertson,  J.,  who  afterwards  gave  judg- 
ment in  the  plaintiffs'  favour,  but  that  judgment  was 
reversed  by  the  Common  Pleas  Division  on  the  ground 
that  the  notes  were  given  in  consideration  of  the  transfer 
of  a  patent  right  and  were  void,  not  having  the  statutory 
warning  upon  them. 

The  plaintiffs  appealed  and  the  appeal  was  argued  before 
Hagarty,  C.  J.  O.,  Burton,  Osler,  and  Maclennan,  JJ.A., 
on  the  15th  of  May,  1894. 

Watson,  Q.  C,  and  James  Parkes,  for  the  appellants. 
Sub-section  4  of  section  30  of  the  Bills  of  Exchange  Act, 
1890  [53  Vic.  ch.  33  (D.)],  is  relied  on  as  making  the  notes 
void.  But  this  sub-section  does  not  apply.  Here  there  was 
no  sale  by  the  plaintiffs  of  any  patent  right,  and  to  put  these 
words  on  would  have  been  stating  an  untruth.  Sub-section. 
6  imposes  a  penalty.  The  argument  of  the  respondents  must 
go  far  enough  to  make  the  makers  of  this  note  liable  to  this 
penalty.  The  cases  cited  below  do  not  aid  the  respondents. 
They  relate  to  cases  before  the  amendment  and  in  them 
actual  fraud  was  proved.  A  fair  test  would  be  to  take  the 
case  as  if  the  patent  right  had  not  been  assigned  to  Craig. 
Clearly  that  would  be  no  defence  as  against  the  plaintiffs. 
54 — vol,  XXL  A.R. 
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Argument.  They  were  not  interested  in  Fairgrieve's  promise  and  made 
no  agreement  to  convey  any  interest  in  a  patent.  The 
section  is  clearly  aimed  at  the  suppression  of  fraud  by 
patent  rights  vendors.  Another  test  would  be  to  consider 
Craig  as  now  on  trial  for  breach  of  the  section.  Then  it 
has  been  contended  that  there  was  no  consideration  for  the 
notes.  But  this  is  an  unfounded  argunjent.  There  was  no 
bargain  invalidating  the  composition.  The  giving  of  the 
notes  by  Fairgrieve  was  not  a  condition  or  part  of  the 
composition,  and  there  was  perfectly  good  consideration 
for  the  making  of  these  notes  by  Fairgrieve.  The  agree- 
ment to  take  twenty-five  cents  on  the  dollar  did  not  wipe 
out  the  debt.  Payment  of  the  balance  might  not  be 
enforceable  but  the  existence  of  that  balance  was  perfectly 
good  consideration  for  any  promise  to  pay  it  :  Austin 
v.  Gordon,  32  U.  C.  K  621 ;  Adams  v.  Woodland,  3 
A.  K  213;  Lee  v.  Muggeridge,  5  Taunt.  36.  It  may  be 
contended,  however,  that  signing  the  release  wipes  out 
the  debt  but  this  is  answered  by  Stafford  v.  Bacon,  25 
Wend.  384.  Moreover  there  was  direct  consideration 
to  both  partners  by  the  advance  of  $200. 

Moss,  Q.  C,  and  G.  W.  Thompson,  for  the  respondent 
Craig.  It  is  quite  clear  on  the  evidence  that  Craig  received 
no  consideration.  This  is  an  attempt  with  Fairgrieve's 
connivance  to  make  Craig  pay  an  alleged  indebtedness  of 
Fairgrieve's.  The  statute  is  very  wide,  and  the  notes  come 
within  it.  The  assignment  of  the  patent  is  the  direct 
consideration  for  the  giving  of  the  notes,  and  this  was  done 
at  the  plaintifis'  suggestion.  The  assignment  was  made  at 
their  request,  and  for  their  benefit.  Craig  had  the  use  of 
the  patent  under  the  articles  of  partnership  and  there  was 
no  consideration.  The  plaintiffs  are  in  no  better  position 
than  if  Craig  had  given  notes  to  Fairgrieve,  and  these  had 
been  endorsed  over  to  the  plaintiffs.  Clearly  they  would 
have  been  bad  then  without  these  words  upon  them,  for 
admittedly  there  was  knowledge.  The  cases  are  fully 
collected  in  Johnson  v.  Martin,  19  A.  K  592,  and  one 
cannot  indirectly  evade  the  Act.    Moreover  on  the  other 
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branch  the  plaintiffs  must  fail.  There  was  clearly  a  fraud  Argument, 
on  the  composition,  and  the  agreement  to  give  the  notes 
was  either  absolutely  void  and  fraudulent,  or  at  least 
there  was  no  moral  obligation  to  support  the  subsequent 
promise.  The  obligation  only  exists  where  liability  to  pay 
has  been  extinguished  by  operation  of  law,  as  by  the 
Limitation  Acts  or  the  Insolvent  Act,  but  where  the  dis- 
charge arises  by  the  voluntary  act  of  the  creditor  himself 
there  is  absolutely  no  obligation  left,  and  there  is 
nothing  to  support  a  subsequent  promise.  See  McKewan 
V.  Sanderson,  L.  K.  15  Eq.  229  ;  Geere  v.  Mare,  2  H.  & 
€.  339  ;  Fisher  v.  Bridges,  3  E.  &  B.  642  :  Jackman  v. 
Mitchell,  13  Ves.  581  ;  Coleman  v.  Waller,  3  Y.  &;  Jer.  212 ; 
Smith  V.  Cuff,  6  M.  &  S.  160 ;  Pollock's  Law  of  Contracts, 
5th  ed.,  p.  169  ;  Addison  on  Contracts  (Abbott's  ed.), 
vol.  1,  p.  10  {n).  Here  there  was  an  absolute  voluntary 
discharge  :  Warren  v.  Whitney,  24  Me.  561  ;  Hale  v.  Rice, 
124  Mass.  292. 

Watson,  Q.  C,  in  reply. 

June  30th,  1894.    Osler,  J.  A. 

I  am  of  opinion  that  the  notes  sued  on  are  not  notes,  or 
renewals  of  notes,  the  consideration  of  which  consists 
wholly  or  in  part  of  the  purchase  money  of  a  patent  right 
within  the  meaning  of  section  30  of  the  Bills  of  Exchange 
Act,  1890,  so  as  to  be  void  in  the  hands  of  the  plaintiffs,  be- 
cause the  words  "given  for  a  patent  right"  were  not  written 
nor  printed  prominently  and  legibly  across  the  face  thereof 
before  the  same  were  issued,  as  the  Act  requires.  Craig 
was,  as  we  may  assume,  indebted  to  Fairgrieve  in  respect  of 
some  interest  in  a  patent  right  which  the  former  had  sold 
to  him.  Fairgrieve  was  also,  as  we  may  for  the  present 
assume,  indebted  to  the  plaintiffs,  who  were  desirous  of 
obtaining  the  security  of  the  firm  of  Fairgrieve  &;  Craig 
for  such  debt.  Fairgrieve  &  Craig  accordingly  gave  the 
plaintiffs  these  notes  to  secure  the  former's  debt  to  them. 
As  regards  the  plaintiffs  the  sole  consideration  was  their 
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Judgment,  debt.  On  a  plea  of  want  of  consideration  the  existence  of 
OsLEK,  the  debt  is  all  they  would  have  to  prove  as  the  considera- 
tion  moving  from  them  to  the  makers  or  some  new  or 
further  consideration  moving  in  a  similar  manner  :  Gurrie 
V.  Misa,  L.  R.  10  Exch.  153  ;  Sowerhy  v.  Butcher,  2  C.  &  M. 
868.  And  if  they  could  prove  nothing  but  the  sale  of 
the  patent  to  Craig  that  would  be  no  consideration  for 
them.  The  notes  were  not  in  any  sense  "  given  for  a  patent 
right."  Given  to  whom  ?  The  patent  right  does  not  enter 
into  them  at  all ;  they  would  be  just  as  valid  in  the  plain- 
tiffs' hands  as  if  there  had  been  no  sale  of  the  patent  right ;. 
they  are  the  joint  notes  of  the  vendor  and  purchaser  of  the 
patent  right,  given  to  a  third  party  to  whom  the  former 
is  indebted.  The  liability  of  Craig  for  the  purchase  money 
of  the  patent  depends  upon  and  can  only  be  enforced 
under  the  agreement.  Were  Fairgrieve  to  pay  the  notes, 
he  could  have  no  claim  upon  them  against  Craig,  and  I  do 
not  see  how  the  plaintiffs'  title  to  them  can  be  affected  by 
the  facts,  whether  known  to  them  or  not,  which  induced 
Craig  to  allow  the  debt  to  be  assumed  as  a  partnership 
liability.  The  defence  under  the  statute,  therefore,  in  my 
opinion  fails. 

Two  other  grounds  of  defence  are  relied  upon  which,, 
though  not  dealt  with  by  the  Court  below,  must  now  be 
examined.  The  first  is  that  the  notes,  or  those  for 
which  in  whole  or  in  part  they  were  given  in  sub- 
stitution or  in  renewal,  were  so  given  in  pursuance  of 
a  fraudulent  agreement  between  the  plaintiffs  and  Fair- 
grieve  that  if  the  plaintiffs  would  come  into  a  composi- 
tion of  twenty-five  cents  on  the  dollar,  which  he  was 
making  with  all  his  other  creditors,  and  execute  a  release 
of  the  balance  of  their  claim  as  all  the  other  creditors  were 
doing  with  regard  to  theirs,  he  would,  notwithstanding- 
such  composition  and  release,  give  the  plaintiffs  his  notes 
for  the  seventy-five  cents  on  the  dollar  so  released.  And 
(2),  apart  from  any  question  of  a  fraudulent  agreement,  that 
such  notes  given  for  the  debt  so  released  were  without 
consideration. 
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It  appears  that  a  deed  of  composition  was  entered  into  J"^gn^t- 
by  Fairgrieve  with  the  plaintiffs  and  his  other  creditors,  Osler, 
dated  11th  August,  1890,  by  which  all  the  creditors  agreed 
to  accept  a  composition  of  twenty -five  cents  on  the  dollar 
in  full  of  their  debts.  The  terms  of  the  deed  in  this  respect 
are  as  follows  :  That  in  consideration  of  the  premises  and 
of  the  party  of  the  second  part  (Fairgrieve)  covenanting,  as 
he  hereby  does,  with  the  parties  of  the  first  part  (the 
creditors)  to  pay  them  respectively  a  composition  of  twenty- 
five  cents  on  the  dollar  of  their  respective  claims  against 
him,  as  set  forth  in  the  schedule,  in  three  equal  instalments 
in  three,  six  and  nine  months  from  the  date  hereof,  and  to 
give  his  paper  therefor,  and  in  further  consideration  on 
receipt  of  such  composition  notes,  they,  the  said  parties  and 
firms  each  for  himself  and  themselves  respectively,  do 
release  and  discharge  the  party  of  the  second  part  from  all 
their  and  each  of  their  respective  claims  against  him  and 
all  cause  and  causes  of  action  whatever,  saving  alwa37S  the 
said  composition  notes. 

The  composition  notes  were  given  and  afterwards  paid. 
At  the  time  they  were  so  given,  which  was  some  time  after 
the  date  of  the  composition  deed,  the  plaintiffs  demanded 
and  the  debtor  gave  two  other  promissory  notes  bearing 
date  11th  August,  1890,  for  $880.10,  and  $884.06  at  five 
and  six  months  respectively  for  the  balance  of  their  debt, 
Fairgrieve  and  Craig  soon  afterwards  entered  into  partner- 
ship, and  the  plaintiffs  thinking  that  their  claim  would  be 
better  secured  by  the  liability  of  the  firm  than  of  Fairgrieve 
alone  procured  the  firm  to  give  the  notes  now  sued  on 
dated  18th  February,  1891,  amounting  in  all  to  $1,000  in 
substitution  to  that  extent  of  the  other  two.  For  the 
balance,  including  a  further  sum  of  $200,  which  they  then 
lent  to  Fairgrieve,  they  took  his  own  note  for  $964.16  due 
21st  August,  1891. 

With  regard  to  the  two  notes  of  the  11th  August,  1890, 
it  would  seem  to  be  of  little  consequence,  as  regards  the 
plaintiffs'  right  to  recover  thereon,  if  they  were  the  notes 
now  in  question,  whether  they  were  given  in  pursuance  of 
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udgment.  a  fraudulent  arrangement  or  not.  If  they  were  so  given^ 
OsLEK,  that  is  to  say,  if  the  plaintiffs  became  parties  to  the  deed  on 
the  terms  that  notwithstanding  the  release  thereby  repre- 
sented to  the  other  creditors  to  have  been  given,  notwith- 
standing the  representation  thereby  made  by  them  to  other- 
creditors  that  all  creditors  were  coming  into  the  composition 
on  equal  terms,  yet  that  by  a  secret  agreement  between  the 
plaintiffs  and  their  debtor  the  latter  was  afterwards  to- 
give  these  notes  for  the  balance  of  his  debt,  they  would: 
unquestionably  be  void  as  a  fraud  upon  other  creditors :: 
Lewis  V.  Jones,  4  B.  &  C.  511  ;  Cockshott  v.  Bennett,  2  T.. 
R.  763  ;  Forsyth  on  Creditors,  ch.  10 ;  Geere  v.  Mare,  2. 
H.  &  C.  339  ;  Coleman  v.  Waller,  3  Y.  &  Jer.  212. 

And  if  there  were  no  corrupt  agreement  between  the 
parties,  yet  inasmuch  as  the  debt  was  released  by  the  com- 
position deed,  there  was  no  consideration  for  the  notes 
afterwards  given  for  the  difference  between  the  com- 
position and  the  original  amount  of  the  debt.  The  distinc- 
tion between  that  case  and  the  case  of  a  note  given  for  a 
debt  which  had  been  barred  by  the  Statute  of  Limitations^ 
or  by  proceedings  in  bankruptcy  (if  indeed  as  to  the  latter 
there  is  any  distinction)  seems  to  be  that  by  force  of  the 
statute  or  the  order  of  discharge  the  remedy  only  is  barred  ;. 
the  debt  still  exists  though  in  a  dormant  condition,  and 
is  a  good  consideration  for  a  new  promise  to  pay  it :  Heather 
V.  Webb,  2  C.  P.  D.  1,  5,  8 ;  Warren  v.  Whitney,  24  Me. 
561  ;  Hale  v.  Rice,  124  Mass.  292.  But  where  a  release 
is  given  by  the  creditor  the  debt  is  absolutely  ex- 
tinguished and  gone  and  a  subsequent  parol  promise 
made  without  consideration  cannot  revive  it.  See  Ex 
parte  Hall,  Deacon  171,  where  a  note  given  for  the 
remainder  of  a  debt  which  had  been  released  by  a  deed 
of  composition  and  discharge  was  held  to  be  a  nudum 
pactum,  and  consequently  a  bad  petitioning  creditor's  debt. 
In  Gowper  v.  Green,  7  M.  &  W.  633,  a  debt  had  been 
released  by  a  deed  of  composition.  The  creditor  had 
retained  a  lease  which  had  been  deposited  with  him  by  the 
debtor  as  a  security  for  the  debt,  and  the  latter  afterwards 
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verbally  promised  to  pay  the  debt  in  consideration  of  the  Judgment, 
creditor  giving  up  the  security.    It  was  held  that  as  the  Osler 
debt  had  been  released  by  the  deed  the  plaintiff  v^as  no  J-^- 
longer  entitled  to  hold  the  lease  as  a  deposit  to  secure 
repayment,  and  consequently  that  his  giving  it  up  could 
form  no  consideration  for  a  promise  by  the  defendant 
to  pay  tlie  balance  of  the  debt. 

The  obligation  to  pay  a  debt  so  released  is  no  more 
than  a  moral  obligation,  and  "  the  apparently  undoubted 
rule  of  law  at  the  present  day  is  that  a  mere  moral 
consideration  cannot  support  an  assumpsit,  and  this  is 
also  the  rule  in  equity:  "  Chitty's  Law  of  Contracts,  12th 
ed.,  pp.  35,  36,  where  the  authorities  are  collected  ;  Pollock's 
Law  of  Contracts,  5th  ed.,  p.  170  ;  Anson's  Law  of  Con- 
tract, 5th  ed.,  pp.  79-82.  As  regards  a  subsequent  promise 
to  pay  a  debt  barred  by  proceedings  in  bankruptcy  or  in- 
solvency, most  of  the  modern  Bankrupt  Acts  have  either 
expressly  declared  that  such  a  promise  shall  be  void,  or  a 
larger  effect  has  been  given  to  the  discharge  than  as 
merely  barring  the  remedy :  Heather  v.  Webb,  2  C.  P. 
D.  1  ;  Jakeman  v.  Cook,  4  Exch.  D.  26.  In  our  own 
Courts  Austin  v.  Gordon,  32  U.  C.  E.  621,  may  be 
noticed,  where  a  note  given  after  the  discharge  of  the 
mnker  in  insolvency  seems  to  have  been  held  good 
without  any  new  consideration.  But  in  Jones  v.  Phelps^ 
20  W.  R.  92,  which  is  approved  in  Heather  v.  AVehh, 
Bacon,  Ch.  J.,  decided  broadly  that  where  a  debtor  was 
discharged  in  bankruptcy  a  subsequent  promise  by  him  to 
pay  the  debt  "  was  a  mere  nudum  2')actum,  and  thei-efore,, 
according  to  a  well-known  principle  of  our  law  would  not 
sustain  an  action."  A  fortiori  must  this  be  the  case 
w^here  the  debt  has  been  discharged  by  the  act  of  the 
creditor  himself. 

I  am  unable  to  say  after  a  careful  perusal  of  the  evidence 
that  the  learned  trial  Judge  was  wrong  in  holding  that  the 
plaintiffs  had  not  signed  the  composition  deed  on  the  faith, 
of  a  promise  to  give  the  notes  for  the  balance  of  their  debt. 
The  only  witness  on  this  point  is  the  defendant  Fairgrieve. 
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udgment.  jjig.  evidence  is  not  satisfactory,  and  one  is  strongly 
OsLER,  inclined  to  suspect  that  the  plaintiffs  put  the  matter  much 
J.A.  more  strongly  to  him  than  he  now  seems  willing  to  allow. 
He  beats  about  the  bush  a  good  deal,  but  what  he  says 
comes  to  no  more  than  that  when  the  question  of  the 
composition  was  discussed,  and  the  deed  presented  for 
signature,  he  told  the  plaintiffs  that  he  hoped  and  expected 
to  be  able  to  pay  the  balance,  and  would  do  so  if  and  when 
he  could.  And  he  finally  says  distinctly  that  when  the 
deed  was  signed  it  was  without  any  condition  as  to  pay- 
ment of  the  balance,  and  that  these  two  notes  were  no 
part  of  the  consideration  or  the  giving  of  them  a  condition 
on  which  the  deed  was  signed.  When  afterwards  given 
they  were  given  without  consideration,  and  indeed,  as  the 
defendant  Fairgrieve  says,  merely  for  the  plaintiffs'  accom- 
modation, and  no  recovery  could  have  been  had  thereon. 

The  next  question  is  whether  the  notes  sued  on  stand  in 
any  different  position.  They  represent  $1,000,  part  of  the 
amount  of  the  two  large  notes,  and  were  procured  by  the 
plaintiffs  in  the  following  manner :  About  the  time  when 
one  of  these  notes  had  fallen  or  was  about  to  fall  due, 
Benjamin,  one  of  the  plaintiffs,  suggested  to  Fairgrieve  that 
the  whole  might  in  some  way  be  made  a  firm  liability.  Fair- 
grieve refused.  Then  Benjamin  put  it  to  him  that  one-half 
interest  or  some  interest  in  a  patent  belonging  to  him,  which 
the  firm  were  working,  might  be  transferred  to  Craig,  that 
Craig  should  buy  it,  and  thus,  as  I  understand  it,  that  his 
liability  for  the  purchase  monej^  might  induce  him  to 
assume  the  plaintiffs'  debt  or  part  of  it  as  a  firm  liability. 
After  some  pressure  from  Benjamin,  and  perhaps  from  Fair- 
grieve, Craig,  who  evidently  was  not  anxious  to  buy,  agreed 
to  buy  a  half  interest  in  the  patent  for  $700  payable  as 
follows :  $200  payable  to  Fairgrieve  out  of  Craig's  share 
or  income  from  the  business,  and  $500,  not  by  his  be- 
coming liable  to  the  plaintiffs  to  that  amount,  but  by 
the  firm  becoming  responsible  to  the  extent  of  $1,000 
of  the  personal  indebtedness  of  Fairgrieve  to  the  plain- 
tiffs on  the  notes.    It  is  perhaps  needless  to  say  that  this 
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ingenious  transaction  was  devised  and  ma>naged  by  the  Judgment, 
plaintiffs,  who  merit  the  sinister  commendation  of  having  Osler, 
"  done  wisely,"  or  at  least  having  tried  to  do  so,  because  I 
think  they  would  have  been  no  better  off  than  before  if 
the  notes  for  the  $1,000  had  been  handed  over  to  them  at 
this  juncture.    But  Fairgrieve  wanted  some  money,  and 
Craig  had  none,  or  did  not  care  enough  about  the  matter  to 
pay  any.  Fairgrieve  evidently  seeing  his  opportunity  would 
not  carry  out  the  sale  unless  he  could  get  the  $200,  and 
the  plaintiffs  seeing  it  was  likely  to  be  off  altogether  and 
their  chance  of  getting  the  firm's  notes  lost  agreed  to  lend 
him  that  sum.    Craig  knew  all  this  ;  indeed  the  plaintiffs' 
cheque  for  the  $200  was  handed  over  through  him.  There- 
upon the  transfer  of  the  patent  was  made,  and  the  firm's 
notes  for  the  $1,000  and  Fairgrieve's  own  note  for  the 
balance,  including  the  $200,  given  to  the  plaintiffs.  I 
regret,  I  must  sa}^,  to  be  obliged  to  hold  that  this  scheme 
is  successful,  but  the  parties  seem  to  have  known  w^hat 
they  were  doing,  and  the  $200,  cannot  I  think  be  regarded 
in  any  other  light  than  as  a  consideration  paid  to  Fairgrieve, 
wdth  Craig's  knowledge  and  consent,  the  consideration  in 
short  to  both  of  them,  for  becoming  liable  to  the  extent  of 
$1,000  on  Fairgrieve's  discharged  debt.    For  a  new  con- 
sideration will  undoubtedly,  as  shewn  hj  Jakeman  v.  Cook, 
4  Exch.  D.  26,  support  a  new  promise  to  pay  the  discharged 
debt.   And  such  new  consideration  is  in  my  opinion  proved 
here.  Had  Fairgrieve  alone  made  the  new  notes  he  could  not 
possibly  have  said  that  he  had  not  received  a  new  con- 
sideration, and  it  was  not  necessary  that  the  consideration 
should  have  moved  to  the  defendant  Craig  himself  person- 
ally.   If  it  moved  to  a  third  person  by  his  desire  or 
acquiescence  that  is  sufficient.    Fairgrieve  and  Craig  then 
in  consideration  of  $200  lent  to  Fairgrieve  agree  to  become 
responsible  to  the  extent  of  $1,000  included  in  the  old  notes 
thus  changing  the  position,  as  Fairgrieve  himself  puts  it, 
as  to  that  amount  from  a  mere  moral  obligation  or  ac- 
commodation to  that  of  a  legal  liability. 

I  do  not  quite  apprehend  the  suggested  difficulty  that 

55 — VOL.  XXL  A.R. 


428 


ONTARIO  APPEAL  REPORTS. 


udgment.  the  consideration  was  only  $200,  while  the  new  notes  are 
OsLER,  for  $1,000.  The  point  is  that  it  is  the  agreed  consideration, 
the  whole  consideration,  and  if  that  be  so,  no  defence  of 
partial  failure  of  consideration  could  be  sustained.  We 
may  think  the  consideration  inadequate  or  the  transaction 
an  oppressive  one,  but  it  is  what  the  parties  have  agreed  to 
and  if  it  is  to  be  undone  it  must  be  on  some  other  o-round 
of  defence  than  has  been  pleaded  or  proved.  I  think  it  is 
a  transaction  not  creditable  to  respectable  merchants,  but 
I  am  obliged  to  say  that  in  my  opinion  the  judgment  must 
be  reversed,  and  that  of  the  trial  Judo^e  restored. 

IlAGAliTY,  C.  J.  0.  :— 

I  agree  with  the  judgment  just  read. 
Maclennan,  J.  a.  :— 

I  agree  that  if  the  only  consideration  for  the  notes  sued 
upon  had  been  the  unpaid  balance  of  the  original  debt  due 
from  Fairgrieve  to  the  plaintiffs  the  action  must  fail ;  and 
the  question  on  the  appeal  is  whether  there  is  any  other 
independent  consideration.  The  consideration  relied  upon 
is  the  sum  of  $200  lent  by  the  plaintiffs  to  Fairgrieve  at 
the  time  of  receiving  the  notes. 

Besides  the  notes  in  question  Fairgrieve  at  the  same 
time  gave  the  plaintiffs  a  note  for  $964.16,  which  was 
made  up  in  this  way.  The  whole  unpaid  balance  of 
Fairgrieve's  original  debt  which  had  been  compounded  and 
I'eleased  by  the  plaintiffs  was  $1,764.16.  Of  this  the  notes 
in  question  represented  $1,000;  and  the  note  for  $964.16 
was  made  up  of  the  balance  of  the  old  debt,  $764.16,  and 
the  $200  lent  by  the  plaintiffs  to  Fairgrieve.  Now  if  these 
two  transactions  had  been  distinct  and  independent,  it 
could  not  be  said  that  the  $200  was  a  consideration  for  the 
three  notes  making  $1,000  in  all  ;  and  the  question  is 
were  they  in  fact  divstinct  and  independent  of  each  other. 
It  is  clear  that  the  $200  was  lent  to  Fairgrieve  alone,  and 
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he  alone  became  liable  to  pay  it  back,  and  it  was  included  Judgment, 
in  the  note  which  he  alone  gave.  Then  how  does  it  affect  Maclennan 
the  other  three  notes,  so  as  to  become  a  consideration  for 
them  ?  If  it  was  no  part  of  the  consideration  for  these 
notes,  then  Fairgrieve  could  no  more  be  liable  upon  them 
than  Craig.  But  could  Fairgrieve  say  it  was  not  ?  I 
think  he  could  not.  As  between  the  plaintiffs  and  Fair- 
grieve it  is  clear  that  the  plaintiffs  would  not  have  lent  the 
$200  but  for  his  giving  both  the  notes  in  question  and  the 
other  note  for  $964.70,  which  he  alone  signed,  and  if  so 
the  case  comes  to  this,  that  Craig  was  a  party  to  giving  the 
note  of  the  partnership  to  the  plaintiffs,  for  a  transaction 
of  value  as  between  his  partner  and  them,  and  did  so  w^ith 
a  full  knowledge  of  all  the  facts.  Indeed  the  transaction 
was  carried  out  by  Craig  himself,  for  he  it  was  who  signed 
the  name  of  the  firm  to  the  notes,  and  received  from  the 
plaintiffs  the  cheque  for  $200  for  his  partner  Fairgrieve. 

I  think,  therefore,  the  defence  of  want  of  consideration 
fails. 

On  the  question  of  the  patent  right  I  have  had  and  still 
have  doubts,  but  they  are  not  sufficiently  strong  to  lead  me 
to  differ  from  the  conclusion  come  to  by  the  other  members 
of  the  Court. 

I  therefore  agree  that  the  appeal  should  be  allowed. 
Burton,  J.  A. : — 

I  agree  in  thinking  that  the  case  does  not  fall  within 
the  section  of  the  Bills  of  Exchange  Act  regarding  securities 
given  for  the  purchase  of  an  interest  in  a  patent  right. 

As  to  the  other  defence  I  am  not  disposed  to  take  the 
charitable  view  of  the  transaction  which  seemed  to  impress 
the  learned  Judge,  but  even  on  the  assumption  that  there 
was  nothing  fraudulent  in  the  transaction  I  am  of  opinion 
that  as  to  the  notes  for  $880  and  $884,  there  w^as  no  valu- 
able consideration  for  the  making  of  those  notes,  and  that 
they  could  not  have  been  enforced,  and  the  giving  up  of 
those  notes  constituted  no  valid  consideration  for  the  notes 
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Judgment,  sued  on  unless  the  loan  of  $200  advanced  by  Benjamin  to 
Burton,    the  defendant  Fairgrieve  can  be  relied  on  for  that  purpose. 

I  do  not  think  it  can  be  so  relied  on,  and  for  this  reason. 

It  is  clear  that  Craig  having  already  under  the  agreement 
the  use  of  the  patent  was  not  at  all  desirous  of  acquiring 
a  half  interest  in  it.  It  was  continually  pressed  upon  him 
by  Benjamin  who  w^as  also  pressing  Fairgrieve  upon  the 
two  promissory  notes  which  Craig  was  under  the  impres- 
sion could  be  enforced. 

Benjamin  conceived  the  idea  that  if  Craig  could  be 
induced  to  purchase  an  interest  in  the  patent  at  the  price 
of  $700  he  could  prevail  upon  him  to  join  in  the  firm's  note 
for  $1,000  to  secure  a  portion  of  the  old  claim.  On  the 
matter  being  discussed  he  consented  to  joining  in  the  note, 
thus  securing,  as  he  supposed,  $500  of  the  purchase  money 
of  the  patent,  but  he  positively  refused  to  pay  the  residue 
except  by  allowing  it  to  be  deducted  from  his  future  share 
of  the  profits. 

When  the  matter  had  reached  this  stage,  Fairgrieve 
apparently  saw  his  opportunity  of  extracting  from  Benja- 
min some  money,  and  the  latter,  anxious  unquestionably 
that  the  matter  should  not  fall  through,  agreed  to  advance 
him  $200,  which  Fairgrieve  in  one  part  of  his  evidence 
describes  as  a  bonus,  but  which,  I  think,  I  could  describe 
by  a  more  apt  phrase,  but  it  was,  as  w^e  see  upon  the  whole 
evidence,  a  loan,  not  to  the  firm,  but  to  Fairgrieve  alone, 
from  which  Craig  was  to  derive  no  benefit,  and  he  swears, 
and  I  believe  him,  that  although  aware  of  the  advance 
he  was  not  aware  of  the  purpose  or  the  terms  on  which  it 
was  made. 

Now,  as  it  appears  to  me,  these  two  things,  the  sale  of 
the  patent  and  the  giving  of  the  firm  notes,  were  separate 
and  distinct  transactions,  and  should,  for  the  purpose  of 
considering  the  question  upon  which  this  case  must  turn, 
be  looked  at  separately. 

No  doubt,  from  Benjamin's  standpoint,  he  had  it  in 
contemplation  from  the  first  to  use  the  sale  of  the  patent 
as  means  to  an  end.    It  may  be  conceded  that  that  sale 
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was  a  sine  qua  non,  but  how  is  it  to  be  regarded  from  Judgment. 
Craig's  standpoint  ?    He  was  very  indifferent  about  the  Burton^ 
sale,  but  anxious  to  relieve  his  partner  from  what  he  con- 
ceived  to  be  an  enforceable  liability  ;  he  was  willing,  if 
that  sale  was  carried  out,  to  become  liable,  as  he  supposed, 
to  the  extent  of  $500,  with  that  object  in  view. 

Fairgrieve,  knowing  Benjamin's  anxiety  to  have  it  car- 
ried out,  demands  $200,  and  but  for  that  it  is  quite  upon  the 
cards  that  the  sale  would  never  have  been  carried  out ;  but 
upon  his  receiving  that  money  his  objections  ceased,  and 
the  sale  was  carried  out,  and  there  that  matter  ended. 

The  counsel  for  the  plaintiffs  made  a  great  many 
endeavours  to  commit  Craig  to  an  admission  that  the  $200 
was  given  in  connection  with  the  notes,  but  he  at  all  times 
denies  it,  and  says  positively  and  distinctly  that  his  only 
object  in  going  into  the  transaction  was  to  relieve  Fairgrieve 
from  the  two  notes  then  pressing,  and  that  there  was  no 
other  consideration  whatever  for  the  notes  sued  on. 

It  is  clear  that  that  payment  did  not  relieve  Craig  from 
the  payment  of  any  part  of  the  purchase  money  of  the 
patent ;  he  still  remained  liable  for  the  payment  of  that  bal- 
ance. He  says  if  he  had  been  anxious  to  obtain  the  patent, 
the  $200  yet  to  pay  on  it  would  have  been  forthcoming. 

I  think  everything  tends  to  confirm  the  evidence  of 
Craig,  and  we  find,  therefore,  Fairgrieve  securing  this 
bonus  by  his  individual  note  for  $974,  which  is  made  up  of 
that  and  the  balance  of  the  old  indebtedness,  which  thence- 
forth ceased,  to  use  Fairgrieve's  favourite  expression,, 
to  be  a  mere  "  moral  obligation." 

I  adopt  Craig's  evidence,  and  upon  that  I  have  come  to 
a  clear  conviction  that  so  far  as  he  is  concerned  there  was 
no  consideration  for  the  notes  sued  on. 

But  I  suppose  if  there  was  any  consideration  as  between 
Benjamin  and  Fairgrieve  that  would  be  sufficient  to 
validate  the  note  as  against  both,  but  for  the  reasons  I  have 
referred  to  I  think  that  the  payment  he  extorted  forms 
no  part  of  the  consideration  of  the  notes  sued  on. 

If  it  had  not  been  paid  it  is  possible  these  notes  might, 
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Judgment,   never  have  been  given,  but  it  was  given  in  order  to  in- 
BuRTON,    duce  Fairgrieve  to  carry  out  the  sale  o£  the  patent  and 
J.  A.  nothing  else.     He  did  not  require  any  inducement 

to  sign  the  notes  sued  on,  for  he  cared  little  about  making 
his  partner  liable  so  long  as  he  induced  these  creditors  to 
cease  their  importunities. 

Fairgrieve  himself  at  one  portion  of  his  examination 
I  think  disclosed  the  truth,  when  in  answer  to  his  own 
counsel,  when  asked  to  say  that  the  $200  formed  part  of 
the  consideration  for  the  notes  said  :  "  I  do  not  think  the 
$200  was  taken  into  consideration  at  all,"  and  then  his 
counsel  adds :  "  It  was  a  material  consideration,  because 
without  it  the  transaction  could  not  have  gone  through.'* 
That  I  think  correctly  describes  the  matter.  For  pur- 
poses of  his  own  Fairgrieve  assumes  the  position  that 
he  will  not  allow  the  sale  of  the  patent  to  go  on. 
Benjamin  then  suggests  that  the  $200  required  might  be 
forthcoming,  and  then  the  sale  was  completed. 

That  the  giving  of  the  notes  followed  immediately 
after  does  not  affect  the  case. 

I  think,  with  great  respect,  that  the  learned  Judge  was 
under  a  misapprehension  as  to  what  would  be  a  sufficient 
consideration  when  he  remarked  :  "  He  did  receive  some- 
thing for  the  notes,  he  received  an  assignment  of  half  the 
patent;  that  was  quite  a  valuable  consideration,  or  he 
would  not  have  given  it."  No  doubt,  that  was  a  sale  for 
value  for  which  he  was  to  pay  $1700  ;  but  how  could 
that  form  any  consideration  for  giving  a  note  to  the 
plaintiffs  ?  And  again  he  says  :  "  He  signed  these  promissory 
notes  according  to  his  own  account  in  consideration  of 
Benjamin  loaning  Fairgrieve  $200."  In  that  the  learned 
Judge  is  mistaken.  From  first  to  last  of  Craig's  evidence 
there  is  no  such  statement ;  on  the  contrary  he  says  he 
had  no  idea  what  the  loan  to  Fairgrieve  was  for. 

I  am  of  opinion  that  upon  these  grounds  the  plaintiffs 
are  not  entitled  to  recover,  and  that  the  appeal  should  be 
dismissed. 

Appeal  allowed  with  costs, 
Burton,  J.  A.,  dissenting. 
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Roberts  v.  Mitchell. 

Negligence — Nuisance — Highway — Damages — Overhanging  Cornice. 

The  owner  of  a  building,  from  which  a  cornice  overhanging  the  sidewalk 
falls,  because  the  nails  fastening  it  to  the  building  have  become  loosened 
by  ordinary  decay,  and  injures  a  passer-by,  is  liable  in  damages  with- 
out proof  of  knowledge  on  his  part  of  the  dangerous  condition  of  the 
cornice,  the  defect  being  one  that  could  have  been  ascertained  by  him 
by  reasonable  inspection. 

►Judgment  of  Falconbridge,  J.,  affirmed. 

This  was  an  appeal  by  the  defendant  from  the  judgment  Statement, 
of  Falconbridge,  J. 

The  phiintiff,  while  walking  on  Elgin  street  in  the  city 
of  Ottawa,  was  struck  by  a  piece  of  overhanging  woodwork 
that  fell  from  the  defendant's  building  and  was  severely 
injured,  and  brought  this  action  to  recover  damages.  It 
was  tried  at  the  Ottawa  Spring  Assizes  of  1893,  before 
Falconbridge,  J.,  who  gave  judgment  in  the  plaintiff's 
favour  for  $300,  the  amount  of  damages  being  agreed  on 
between  the  parties.  It  was  shewn  that  the  overhanging 
woodwork  had  been  fastened  by  nails  to  the  building^ 
forming  part  of  an  ornamental  cornice,  and  that  it  had 
fallen  because  of  the  nails  having  become  loosened  by  ordi- 
nary decay.  The  building  had  been  built  in  1871,  about 
twelve  years  before  the  defendant  bought  it,  and  it  was 
admitted  that  he  had  no  knowledge  or  reason  to  think 
that  the  cornice  was  in  a  dangerous  condition.  He  had 
never,  however,  had  the  building  inspected  or  repaired, 
and  it  was  shewn  that  by  an  inspection  the  dangerous 
condition  of  the  cornice  would  have  been  discovered. 

The  appeal  was  argued  before  Hagarty,  C.  J.  O., 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  16th  of 
May,  1894. 

Osier,  Q.  C,  for  the  appellant.  On  the  admitted  facts  of 
this  case  the  plaintiff  must  fail.  I'here  was  no  evidence 
whatever  of  direct  or  implied  negligence,  and  the  occurrence 
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Argument,  was  an  accident.  Without  some  notice  or  warning  of  the 
danger  the  defendant  could  not  be  made  liable  :  Lazarus 
V.  City  of  Toronto,  19  U.  C.  R.  9 ;  Landreville  v.  Gouin,  6 
O.  R  455  ;  Thompson  on  Negligence,  at  p.  1227  ;  Wharton's 
Law  of  Negligence,  2nd  ed.,  sees.  187,  825,  840,842  ;  Morris 
V.  JS^ew  York  Central  R.  W.  Co.,  106  N.  Y.  678;  Crafter 
V.  Metropolitan  R  W.  Go.,  L.  R.  1  0.  P.  300  ;  Case  v.  Chicago, 
etc.,  B.  W.  Co.,  64  la.  762  ;  Welfare  v.  London  and  Brighton 
B.  W.  Co.,  L.  R.  4  Q.  B.  693.  The  plaintiff  is  attempting 
to  rely  on  the  res  ipsa  loqwitur  doctrine,  but  that  doctrine 
is  exploded  :  Canadian  Pacific  B.  W.  Co.  v.  Chalifoux, 
Cassels'  Supreme  Court  Digest,  p.  749. 

G.  F.  Henderson,  for  the  respondent.  The  omission  to 
inspect  or  repair  the  building  for  this  long  period  is  in 
itself  sufficient  evidence  of  negligence  to  make  the  defen- 
dant responsible.  He  was  bound  to  take  reasonable  pre- 
cautions to  keep  the  building  in  repair,  and  not  having 
done  so  is  responsible  for  the  injury  :  Pollock's  Law  of 
Torts,  3rd  ed.,  p.  459  ;  Great  Western  B.  W.  Co,  v.  Fawcett, 
1  Moo.  P.  C.  N.  S.  101  ;  Webb  v.  Bennie,  4  F.  &  F.  608  ; 
Brown  v.  LeClerc,  22  S.  C.  R.  53  ;  York  v.  Canada  Atlantic 
S.  S.  Co.,  22  S.  C.  R.  167. 

Osier,  Q.  C,  in  reply. 

June  30th,  1894.    Hagarty,  C.  J.  0.  :— 

I  think  the  verdict  for  the  plaintiff  was  fully  warranted 
by  the  evidence  adduced  in  this  case.  A  wooden  cornice 
attached  by  nails  to  other  woodwork  in  the  defendant's 
roof  overhung  the  sidewalk  and  fell  on  the  plaintiff',  simply, 
as  it  would  seem,  from  the  nails  or  fastenings  having 
become  loosened  by  ordinary  decay  in  the  lapse  of  years.. 
The  defendant  had  lived  ten  years  in  the  house.  It  was 
built  in  1871,  and  was  twenty- two  or  twenty-three  years, 
old,  and  there  was  no  evidence  that  during  all  that  period 
any  inspection  had  been  made  or  repairs  done. 

The  defendant's  position  would  be  much  stronger  had  he 
just  come  into  the  house  and  had  no  time  for  inspection  or 
examination  before  the  cornice  fell. 
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It  is  not  necessary  to  decide  on  his  liability  in  such  Judgment, 
a  case  as  he  had  been  ten  years  in  occupation.    The  cornice  hagarty, 
was  a  mere  ornamental  adjunct  to  the  house,  and,  as  it  C.J.O. 
seems  to  me,  the  public  passing  underneath  it  had  a  reason- 
able right  to  assume  that  the  owner  or  occupant  had  taken 
reasonable  care  to  ensure  its  not  breaking  away  from  its 
fastenings. 

The  evidence  was  strong  that  its  fall  was  the  natural 
result  of  gradual  decay  and  loosening  of  the  nails. 

I  think  the  law  cannot  allow  immunity  from  damages 
in  such  a  case,  merely  because  the  owner  has  omitted  for 
years  to  do  anything  in  the  way  of  inspection  or  repair. 

There  may  be  no  outward  appearance  of  giving  way, 
yet  it  must  be  remembered  that  time  is  always  slowly 
working  in  the  loosening  of  fastenings  such  as  these,  when 
nails  in  woodwork  are  practically  supporting  the  over- 
hanging weight. 

Out  of  the  multitude  of  cases  we  may  notice  Tarry  v. 
Ashton,  1  Q.  B.  D.  314 ;  Kearney  v.  London,  Brighton 
and  South-Coast  R  W.  Co.,  L.  R.  6  Q.  B.  759. 

I  think  that  the  appeal  must  be  dismissed. 

OsLER,  J.  A. : — 

The  plaintiff's  case  is  that  he  was  walking  on  the  high- 
way in  the  city  of  Ottawa,  and  while  passing  under  the 
projecting  eave  of  a  building  belonging  to  the  defendant 
was  struck  and  injured  by  the  falling  therefrom  of  a 
bracket  or  cornice  which  had  been  fastened  thereto,  and 
which  formed  part  thereof.  The  defendant  had  owned  the 
building  for  several  years.  He  was  ignorant  that  the 
cornice  was  loose  or  defective.  He  had  never  caused  it  ta 
be  examined  or  tested,  but  the  building  had  been  erected 
by  a  competent  contractor  several  years  before  he  bought 
it,  and  there  was  no  reason  to  suppose,  from  any  external 
indication,  that  it  was  out  of  repair.  Under  these  circum- 
stances the  defendant  insists  that  he  is  not  liable  for  the 
injury  the  plaintiff  has  sustained. 

50 — VOL.  XXI.  A.  R. 
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Judgment.  J  am  of  Opinion,  however,  that  the  inference  of  negligence 
OsLEK,  which  arises  from  the  occurrence  of  an  accident  of  this 
kind  has  not  been  repelled.  Doubtless  this  case,  though  it 
comes  very  near  it,  is  not  one  of  that  class  of  cases  of  which 
Ey lands  v.  Fletcher,  L.  R.  8  H.  L.  330,  is  the  great  and 
leading  illustration,  in  the  sense  that  the  defendant  as  the 
owner  of  the  building  was  a  strict  and  absolute  insurer 
against  any  accident  happening  from  its  condition.  Of  that 
case  it  is  remarked  in  Pollock's  Law  of  Torts,  3rd  ed.,  p. 
435,  that  no  case  has  been  found  not  being  closely  similar 
in  its  facts  or  within  some  previously  recognized  category 
in  which  the  unqualified  rule  of  liability  without  proof 
of  negligence  has  been  enforced,  and  he  refers  to  and 
distinguishes  what  I  may  call  the  yew  tree  cases :  Crow- 
hurst  V.  Amersham  Burial  Board,  4  Exch.  D.  5 ;  Wilson 
V.  Neivherry,  L.  R.  7  Q.  B.  31,  and  the  case  of  Firth 
V.  Bowling  Iron  Co.,  3  C.  P.  D.  254.  The  law  is  stated 
at  p.  459  of  the  same  edition :  "  Where  damage  is  done 
by  the  falling  of  objects  into  a  highway  from  a  build- 
ing, the  modern  rule  is  that  the  accident,  in  the  absence 
of  explanation,  is  of  itself  evidence  of  negligence — res  ipsa 
loquitur — in  other  words,  the  burden  of  proof  is  on  the 
occupier  of  the  building.  If  he  cannot  shew  that  the 
accident  was  due  to  some  cause  consistent  with  the  due 
repair  and  careful  management  of  the  structure,  he  is 
liable."  For  authorities  I  consider  it  sufficient  to  quote 
Byrne  v.  Boadle,  2  H.  &  C.  722,  and  Kearney  v.  London, 
Brighton  and  South  Coast  R  W.  Co.,  L.  R.  G  Q.  B.  759. 
In  the  last  case  the  plaintiff  was  passing  along  a  highway 
spanned  by  a  railway  bridge  and  a  brick  fell  out  of  one  of 
the  piers  and  injured  him.  There  was  no  assignable 
cause  except  the  slight  vibration  caused  by  a  passing  train. 
The  Court  applied  the  maxim  above  quoted,  saying  that  it 
was  for  the  defendants  to  shew  if  they  could  that  the 
event  was  consistent  with  due  diligence  having  been  used 
to  keep  the  bridge  in  safe  repair.  Tarry  v.  Ashton,  1  Q. 
B.  D.  314,  is  another  case  strongly  against  the  defendant, 
where  the  occupier  of  a  house  from  which  a  lamp  projected 
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over  the  street  was  held  liable  for  an  injury  caused  by  its  Judgment, 
fall,  though  he  had  employed  a  competent  contractor  to  Osler, 
put  the  premises  in  repair  who  had  overlooked  the  dam-  ''^•'^* 
aged  condition  of  the  fastening  of  the  lamp. 

The  case  of  Welfare  v.  London  and  Brighton  R.  W.  Co., 
L.  R.  4  Q.  B.  693,  which  the  defendant  relied  on,  is  not  of 
much  assistance.  There  the  accident  happened  in  the 
-course  of  doing  work  on  the  building,  and  there  was  no 
proof  either  that  the  work  was  under  the  occupier's  control 
or  that  the  accident  was  due  to  any  defective  condition  of 
the  structure  itself  with  reference  to  its  ordinary  purposes. 
The  case  has  been  called  a  decision  on  peculiar  facts,  when 
perhaps  a  little  more  evidence  might  have  turned  the  scale 
in  favour  of  the  plaintiff:  Pollock,  p.  462  (n),  and  "an  ex- 
treme instance  of  an  accident  which  was  held  not  to  consti- 
tute prima  facie  evidence  of  liability,"  and  a  decision  which 
"  amounts  to  the  assertion  that  the  occurrence  of  an 
unusual  accident  on  a  defendant's  own  premises  without 
more  is  not  sufficient "  to  suggest  the  want  of  reasonable 
and  ordinary  care.  The  fact  that  the  accident  happened 
•on  the  defendant's  own  premises  is,  however,  the  real  note 
of  distinction. 

The  evidence  in  the  present  case  shews  that  the  building 
was  put  up  in  1871,  that  the  defendant  bought  it  from 
the  original  owner  and  builder  in  lcS82,  and  that  from  that 
time,  at  all  events  till  the  occurrence  of  the  accident,  no 
■examination  had  been  made  of  the  condition  of  the  cornice 
or  brackets  as  to  whether  they  continued  to  be  fastened  as 
firmly  and  were  in  as  safe  a  state  as  it  may  be  assumed 
they  were  when  first  put  up,  or  as  they  were  in  1882. 
Certainly  it  could  not  be  assumed  that  the}^  would  last 
forever  or  that  the  wood  would  not  shrink  or  decay,  or  the 
fastenings  rust  or  become  loose  from  weathering  or  other 
■cause,  and  I  think  the  jury  or  judge  might  well  infer  that 
if  they  had  been  examined  from  time  to  time  the  condition 
of  this  particular  bracket  and  any  other  loose  ones  would 
have  been  discovered,  and  this  defect  remedied.  I  cannot 
but  consider  the  case  a  plain  one  in  favour  of  the  plaintift''s 
right  to  recover, and  am,  therefore, for  dismissing  the  appeal. 
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Judgment.  MaCLENNAN,  J.  A.  : —  ! 
Maclennan, 

^'  ^'         I  think  this  appeal  must  be  dismissed. 

It  would  be  a  strange  and  deplorable  state  of  the  law  if  \ 
a  person  were  to  be  without  redress  who,  while  lawfully  \ 
walking  along  a  public  street,  was  injured  by  the  fall  of  j 
part  of  the  material  of  an  adjacent  building,  the  fall  not  { 
having  been  occasioned  by  any  extraordinary  or  unusual  ; 
occurrence  such  as  tempest,  explosion,  earthquake,  or  the  S 
like.  ! 

In  the  present  case  the  building  had  been  erected  for  . 
about  twenty  years ;  the  eaves  projected  some  distance  over  ; 
the  street,  and  had  affixed  to  them  several  ornamental 
wooden  brackets  of  considerable  size  and  weight.    Neither  \ 
the  original  owner  of  the  building,  nor  the  defendant  who 
was  the  owner  at  the  time  of  the  accident,  and  had  been 
so  for  several  years  before,  had  made  any  examination  of,, 
or  repairs  upon,  those  brackets  at  any  time  since  the  original 
erection  of  the  building.    One  of  the  brackets  fell  upon 
the  plaintiff  without  the  occurrence  of  anything  extraordi- 
nary or  unusual  to  account  for  it,  and  the  question  is> 
whether  the  defendant  is  liable. 

As  I  understand  the  law,  a  man  who  erects  or  places, 
anything  upon  his  land  abutting  upon  a  much  frequented 
street  is  bound  as  much  in  law  as  in  morals  to  use  the  very 
highest  degree  of  care  and  diligence  to  make  and  keep  his 
building  safe  and  secure,  and  so  that  no  part  of  it  shall 
fall  upon  the  road  to  the  danger  of  the  lives  of  the  passers- 
by.  That  duty  arises  from  familiar  principles  of  law. 
While  the  owner  of  the  building  as  one  of  the  public  may 
use  the  street  with  the  same  freedom  as  other  persons,  and  to 
that  extent  has  a  proprietary  interest  in  it,  yet  he  may  use 
it  only  for  purposes  of  travel  and  traffic.  In  all  other  res- 
pects and  for  all  other  purposes  the  street  is  to  him  alienum 
solum :  the  soil  and  freehold  is  vested  in  the  Crown,  and 
he  is  merely  an  adjacent  landowner.  In  this  respect  the 
owner  of  land  abutting  upon  a  highway  stands  in  a  differ- 
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in  England.    There  he  is  primd  facie  the  owner  o£  the  soil  Judgment. 
<JLd  medium  filum :  Woolrych's  Law  of  Ways,  chapter  1,  maclennan, 
but  here  it  is  otherwise,  the  freehold  is  prima  facie  in  the 
Crown :  Municipal  Act,  K  S.  O.  ch.  184,  sec.  525. 

The  duty  of  a  landowner  in  respect  of  his  neighbour's 
land  is  illustrated  by  many  cases.  He  may  not  shed  the 
water  from  his  roof  upon  his  neighbour's  land  ;  he  may  not 
gather  the  rain  which  naturally  falls  on  his  land  into  a 
ditch  and  discharge  it  upon  his  neighbour  :  he  may  not 
allow  the  branches  of  his  trees  to  project  over  the  boundary ; 
he  is  bound  at  his  peril  to  prevent  his  cattle  from  straying 
over  the  boundary,  and  even  to  prevent  his  stallion  from 
kicking  and  biting  his  neighbour's  mare  through  a  fence 
which  separates  their  closes.  These  propositions  are  now 
elementary. 

In  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330,  it  was  held 
that  a  man  who  brings  and  uses  a  dangerous  thing  upon 
his  land  must  keep  it  safe  at  his  peril,  and  Nichols  v. 
Marsland,  L.  E,.  10  Exch.  255,  decided  that  a  man  who 
dammed  up  a  natural  stream  passing  through  his 
land  was  not  liable  for  the  consequences  of  the  embank- 
ment being  broken  by  an  extraordinary  rainfall.  In 
Kielivering  judgment  Bramwell,  B.,  likened  it  to  the  case  of 
a  stack  of  chimneys,  and  he  said  (p.  259)  :  "  What  is  the 
difference  between  a  reservoir  and  a  stack  of  chimneys  for 
such  a  question  as  this  ?  Here  the  defendant  stored  a  lot  of 
water  for  her  own  purposes  :  in  the  case  of  the  chimneys 
some  one  has  put  a  ton  of  bricks  fifty  feet  high  for  his  own 
purposes  :  both  equally  harmless  if  they  stay  where  placed, 
and  equally  mischievous  if  they  do  not.  The  water  is  no 
more  a  wild  or  savage  animal  than  the  bricks  while  at 
irest,  nor  more  so  when  in  motion :  both  have  the  same 
property  of  obeying  the  laws  of  gravitation.  Could  it  be 
said  that  no  one  could  have  a  stack  of  chimneys  except  on 
the  terms  of  being  liable  for  any  damage  done  by  their 
being  overthrown  by  a  hurricane  or  an  earthquake  ?  If 
so,  it  would  be  dangerous  to  have  a  tree,  for  a  wind  might 
<jome  so  strong  as  to  blow  it  out  of  the  ground  into  a 
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Judgment,  neighbours  land  and  cause  it  damage;  or  a  field  of  ripe- 
Maclennan,  wheat,  which  might  be  fired  by  lightning  and  do  mischief.. 

I  admit  that  it  is  not  a  question  of  negligence.    A  man 
may  use  all  care  to  keep  the  water  in,  or  the  stack  of" 
chimneys  standing,  but  would  be  liable  if  through  any 
defect,  though  latent,  the  water  escaped  or  the  bricks  fell." 
Further  on  he  says  that  the  case  of  damming  a  water- 
course, and  the  case  of  the  chimneys,  are  cases  of  a  reason- 
able use  of  property,  in  a  way  beneficial  to  the  community,,, 
and  that  the  principle  which  is  applicable  is  sic  utere  tua- 
ut  alienum  non  laedas. 

This  case  is  an  answer  to  the  defence  which  was  urged 
upon  us  that  the  defendant  did  not  know  that  the  bracket 
was  insecure  or  dangerous.  I  think  the  defendant  was 
bound  to  see  that  it  was  safe.  The  risk  of  its  being  other- 
wise was  his,  and  not  that  of  the  public  using  the  street. 

It  was  also  urged  upon  us  that  the  defendant  could  not  . 
be  held  liable  because  the  house  had  not  been  built  by 
him.  That  clearly  can  make  no  difference.  A  man  who 
buys  a  house  takes  it  with  all  its  imperfections,  and  the- 
attendant  risks.  The  duty  of  the  former  owner  ceases 
with  his  ownership.  The  duty  is  one  which  is  annexed' 
to  the  property,  which  attaches  to  the  owner  in  respect  of 
his  property. 

I  think  the  judgment  is  right,  and  that  the  law  is  correctly 
stated  in  Pollock's  Law  of  Torts,  3rd  ed.,  p.  461,  where,  after 
citing  several  authorties,  he  says  that  the  owner  of  property 
abutting  on  a  highway  is  under  a  positive  duty  to  keep  it 
from  being  a  cause  of  danger  to  the  public  by  reason  of 
any  defect  either  in  structure,  repair  or  use  and  manage- 
ment which  reasonable  care  and  skill  can  guard  against. 

Burton,  J.  A. : — 

I  agree. 

Appeal  dismissed  with  costs. 
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Palmatier  v.  McKibbon. 

Ways — Dedication— 50  Geo.  III.  ch.  1 — Omnia  prmsumuntur  rite  esse  acta. 

A  road  was  surveyed  in  1834,  and  the  surveyor's  report  was  made  to  the 
Quarter  Sessions  in  that  year.  The  records  were,  however,  lost  or  de- 
stroyed, and  there  was  no  evidence  that  the  road  had  been  adopted  by 
the  Sessions  under  the  Act  then  in  force,  nor  was  there  a  record  of  any 
order  directing  it  to  be  opened.  It  was,  however,  actually  opened  be- 
fore 1853,  with  the  assent  of  the  owners  of  the  land,  and  was  used  for 
several  years  and  statute  labour  was  done  upon  it : — 

Held,  that  the  maxim  "  Omnia  vrmsumuntur  rite  esse  acta"  applied,  and 
that  the  due  adoption  of  the  road  by  the  Quarter  Sessions  should  be 
presumed  : — 

Held,  also,  that  the  evidence  of  dedication  was  sufficient  : — 
Held,  also,  per  Maclennan,  J.  A.,  that  the  expressions  ''laying  out"  and 
"  opening  "  a  road,  are  used  in  the  Act  50  Geo.  III.  ch.  1,  in  an  equiva- 
lent sense,  and  that  actual  work  on  the  ground  is  not  required  before  the 
road  becomes  a  public  highway. 
Judgment  of  Rose,  J. ,  reversed. 

This  was  an  appeal  by  the  defendant  from  the  judgment  statement, 
of  Rose,  J. 

The  plaintiff  was  the  owmer  of  three  lots  at  the  east  end 
of  Point  Traverse,  in  the  township  of  Marysburgh  and 
county  of  Prince  Edward,  and  brought  the  action  to  restrain 
the  defendant  from  trespassing  upon  these  lots.  A  road 
ran  across  the  lots  close  to  the  north  shore  of  the  Point, 
and  the  defendant  contended  that  this  was  a  public  road, 
which  he  had  the  right  to  use,  and  this  was  the  question 
in  issue  in  the  action. 

The  action  was  tried  at  the  Picton  Spring  Assizes  of 
1892,  before  Rose,  J.,  and  the  facts,  as  shewn  by  the  evi- 
dence, were  shortly  as  follow^s  : — One  John  Pose  was,  in 
1834,  pursuant  to  the  Act  50  Geo.  III.,  ch.  1,  appointed  sur- 
veyor of  highways  for  the  township  of  Marysburgh,  and  in 
the  records  of  the  Court  of  Quarter  Sessions  for  that  year  a 
report  by  him  laying  out  a  road  "  following  the  shore  "  of 
Point  Traverse,  was  minuted  with  a  note  that  it  was  "  con- 
firmed by  the  Court."  The  papers  relating  to  the  matter 
could  not  be  found,  most  of  the  records  of  the  township 
having  been  destroyed  by  fire,  these  probably  among  them. 
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Statement.  The  road  laid  out  by  Eose  was  afterwards,  with  the  con- 
sent of  all  parties  interested,  abandoned,  and  the  road  now 
in  question  adopted  instead,  and  it  was  used  till  the  year 
1860,  statute  labour  being  done  upon  it.  In  that  year  one 
Walters,  the  immediate  predecessor  in  title  of  the  plaintiff, 
petitioned  the  township  council  for  leave  to  close  the  road 
"  by  erecting  a  gate  "  at  the  line  dividing  the  land  owned 
by  him  from  that  owned  by  his  neighbour  to  the  west. 

Walters  gave  to  the  council  a  bond  conditioned  as  fol- 
lows : — 

"  Now,  the  condition  of  this  bond  is  such  that  if  the  above 
bound  John  Walters  shall  open  or  cause  to  be  opened  the 
road  leading  from  lot  No.  1 2  west  of  Point  Traverse,  to  the 
end  of  said  Point  by  the  public  applying  for  the  opening 
of  said  road  for  public  travel,  and  without  he,  Walters,  or 
any  other  person,  receiving  any  compensation  for  the  land 
of  said  road,  or  for  the  removing  of  any  obstruction  that 
may  be  in  said  road  at  the  time  of  the  public  application 
for  opening  said  road,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue." 

The  council  then  passed  a  by-law  closing  the  road  from 
the  west  limit  of  Walters'  land,  the  erection  of  the  gate 
being  the  only  act  done  to  accomplish  that  purpose. 

Some  further  facts  are  alluded  to  in  the  judgments. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  Burton, 
Osler,  and  Maclennan,  JJ.A.,  on  the  17th  and  18th  of 
April,  1894. 

Aylesiuorth,  Q.  C,  and  P.  G.  MacNee,  for  the  appellant. 
The  judgment  of  the  Court  of  Quarter  Sessions  ordering  the 
road  in  question  to  be  opened,  cannot  now,  after  the  lapse 
of  fifty-eight  years,  be  reviewed  and  set  aside  in  this 
action.  Rose  was  a  public  officer ;  and  his  report  was 
an  award  as  such  officer,  confirmed  by  the  proper  Court, 
and  the  maxim,  "  Omnia  praesumuntur  rite  esse  acta" 
applies  :  Bex  v.  Haslingfield,  2  M.  &  S.  658  ;  Doe  d.  Nanney 
V.  Gore,  2  M.  &  W.  320  ;  Smith  v.  Bedford,  12  Gr.  316  ; 
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School  Trustees  of  the  Toiunship  of  Hamilton  v.  JSfeil,  28  Argument. 
Or.  408.    It  must  be  assumed  that  the  Sessions  did  all  that 
properly  ought  to  have  been  done  to  warrant  the  entry  or 
minute :  Re  Lawrence  and  Thurlow,  33  U.  C.  R.  223  ; 
Dickson  v.  Keo.rney,  14  S.  C.  R.  743.    The  onus  of  pro- 
ving irregularity  is  on  the  plaintiff :  Monk  v.  Farlinger, 
17  C.  P.  41.    It  clearly  appears  that  the  original  road  laid 
out  by  Rose  was  abandoned  with  the  consent  and  approba- 
tion of  the  predecessors  in  title  of  the  plaintiff,  and  the 
present  road  was  adopted  in  lieu  thereof,  and  it  thereupon 
became  a  public  road :  Borrovjman  v.  Mitchell,  2  U.  C.  R. 
155  ;  Dawes  v.  Hawkins,  8  C.  B.  N.  S.  848;  Purdy  v. 
Farley,  10  U.  C.  R.  545.    The  learned  trial  Judge  relied 
upon  Regina  v.  Great  Western  R.  W.  Co.,  32  U.  C.  R.  506  ; 
and  Re  Lawrence  and  Thurlow,  33  U.  C.  R.  223.    In  the 
former  case  the  alleged  road  had  never  been  regularly 
opened  and  no  work  or  statute  labour  had  been  done  on 
it,  whereas  the  road  in  question  in  this  action  has  been 
continuously  and  uninterruptedly  used  as  a  public  high- 
way, according  to  the  locality  and  the  requirements  of  the 
inhabitants,  for  over  fifty  years,  and  statute  labour  has 
been  regularly  performed  upon  it  during  all  that  period : 
Regina  v.  Hunt,  16  C.  P.  145.    The  alleged  by-law  passed 
iDy  the  council  of  Marysburgh  in  1860,  is  wholly  invalid  : 
Regina  v.  McGihbon,  28  C.  L.  J.  253.    There  is  sufficient 
evidence  of  dedication:  Guelph  v.  Canada  Company,  4 
Gr.  632  ;  Attorney -General  v.  Toronto,  10  Gr.  436  ;  Mytton 
V.  Duch,  26  U.  C.  R.  61 ;  Regina  v.  Boulton,  15  U.  C.  R. 
272;  Poole  Y.  Huskinson,  11  M.  &  W.  827  ;  Malloch  v. 
Anderson,  4  U.  C.  R.  481 ;  Regina  v.  Yorkville,  22  C.  P. 
431  ;  Johnson  v.  Boyle,  11  U.  C.  R.  101 ;  Frank  v.  Har- 
wich, 18  0.  R.  344 ;  and  performance  of  statute  labour  has 
been  clearly  proved :  Prouse  v.  Glenny,  13  C.  P.  560. 
Walters,  the  immediate  predecessor  in  title  of  the  plain- 
tiff, by  his  petition  to  the  council,  and  more  particularly 
by  his  bond,  admitted  the  existence  of  the  road,  and  the 
plaintiff  himself  performed  his  own  statute  labour  on  the 
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Argument.    ^^Q^d ;  and  he  is  now  estopped  from  denying  its  existence 
as  a  public  highway. 

Glute,  Q.  C,  and  J.  A.  Wright,  for  the  respondent.  The' 
requirements  of  50  Geo.  III.,  ch.  1,  must  be  strictly  ob- 
served and  follow^ed  to  deprive  private  individuals  of  their 
rights  of  ownership  of  land,  and  the  defendant  has  failed 
to  shew  that  the  steps  required  by  the  Act  were  taken.  He 
cannot  therefore  successfully  contend  that  this  is  a  public- 
road  :  Rex  v.  Sanderson,  3  0.  S.  103  ;  Eegina  v.  Great 
Western  K   W.  Co.,  32  U.  C.  R.  506 ;    Re  Lawrence 
and   Thurlow,  33  U.  C.  R  223.    In  the  absence  of 
strict   proof   of  the   establishment   of   a   road  under 
the  Act,  it  ought  to  be  presumed  that  the  Sessions,  for 
some  good  cause,  declined  to  take  the  necessary  and  requis- 
ite steps  to  order  and  direct  the  same  to  be  opened,  and 
therefore,  the  maxim,  "  Omnia  i^rmsumuntiir  rite  esse 
acta!'  does  not  assist  the  appellant.    The  origin  of  the 
road  being  duly  accounted  for,  no  dedication  can  be  pre- 
sumed, for  the  facts  in  evidence  repel  the  presumption  of 
dedication,  and,  moreover,  the  evidence  throughout  clearly 
shews  an  intention  directly  opposed  to  dedication,  and  tha 
learned  trial  Judge  has  found,  as  a  fact,  that  there  was  no< 
dedication,  and  his  finding  should  not  be  disturbed  :  Bel- 
ford  V.  Haynes,  7  U.  C.  E,.  464 ;  Regina  v.  Great  Western 
R.  W.  Co.,  32  U.  C.  R  at  p.  517;   Dunlop  v.  York, 
16  Gr.  216.    Statute  labour  if  performed  at  all  upon  the 
alleged  road  was  illegally  and  improperly  done,  and  no- 
public  rights  were  or  ever  could  be  thereby  acquired  : 
Regina  v.  Flunkett,  21  U.  C.  R  536  ;  >Sf^.  Vincent  v.  Green- 
field, 15  A.  R  567;  Regina  v.  Hall,  17  C.  R  282.  The 
plaintiff's  land  being  at  the  extreme  end  of  a  point  with 
an  irreo'ular  shore  boundinof  it  on  the  north,  east  and  south, 
it  is  not  now  and  never  was  at  any  time  in  the  interest  of 
the  public  that  there  should  be  a  highway  or  public  road 
across  any  part  of  his  lands  to  any  part  whatever  of  the 
shore  bounding  them,  and  hence  the  public  cannot  acquire 
a  highway  by  dedication  or  otherwise  thereon  :  Pells  v. 
Bosivell,  8  0.  R.  680  ;  In  re  Morton  and  St.  TkomaSy  6 
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A.  R.  323.  The  alleged  road  described  in  the  records  of  Argument, 
the  Quarter  Sessions  is  without  any  certain  or  definite  ter- 
minus, and,  by  reason  thereof,  the  proceedings  taken,  in 
any  event,  would  be  null  and  void  for  uncertainty  :  Rex  v, 
Sanderson,  3  O.  S.  1 03 ;  Regina  v.  RanJcin,  16  U.  C.  R. 
304;  In  re  Thompson  and  Bedford,  21  U.  C.  R.  545;  St 
Vincent  v.  Greenfield,  15  A.  R.  567  ;  iVi  re  Sw.ith  and. 
Euphemia,  8  U.  C.  R.  222  ;  Dennis  v.  Hughes,  8  TJ.  C.  R. 
444  ;  In  re  Brown  and  York,  8  U.  C.  R.  596  ;  Mclntyre  v. 
Bosanquet,  11  U.  C.  R.  460.  If  there  ever  was  a  public 
highway  or  road  it  was  legally  and  properly  closed  up  by 
the  by-law  of  the  township:  Grand  Hotel  Company  v.  Gross, 
44  U.  C.  R.  at  p.  173.  There  was  at  all  events  a  formal  aban- 
donment or  renunciation  on  behalf  of  the  municipality  of 
any  right  to  the  road  over  the  plaintiff's  land  :  Vandecar  v. 
East  Oxford,  3  A.  R.  131. 
Aylesworth,  Q.  C,  in  reply. 

June  30th,  1894.    Hagarty,  C.  J.  0.  :— 

I  think  this  case  is  distinguishable  on  many  grounds 
from  such  cases  as  Rex  v.  Sanderson,  3  0.  S.  103,  and 
others  relied  on  by  the  learned  Judge. 

If  this  were  an  attempt  to  force  a  road  through  a  resist- 
ing owner's  land  solely  on  the  alleged  authority  of  the 
proceedings  of  the  Quarter  Sessions  under  the  old  statute, 
depending  solely  on  the  strict  legality  of  such  proceedings, 
the  plaintiff  here  would  probably  be  entitled  to  succeed. 

In  dealing  with  the  fact  of  a  road  shewn  to  have  been 
more  or  less  used  as  such  for  nearly  sixty  years,  and  on 
which  statute  labour  has  in  various  parts  been  done,  I 
think,  in  endeavouring  to  shew  its  origin  and  the  facts 
under  which  it  is  said  to  have  been  inaugurated,  and  to 
which  its  very  existence  as  an  highway  is  owing,  we  may 
allow  some  latitude  in  the  mode  of  proof.  The  course  of 
dealing  with  it  as  a  road,  and  the  light  in  which  it  seems 
to  have  been  treated  and  regarded  by  two  generations,  and 
by  the  owners  of  the  properties  through  which  it  passes, 
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Judgment,  are  fully  set  forth  in  the  findings  of  fact  of  the  trial 
Hagarty,  Judge. 

C.J.O.  ultimately  decided  in  favour  of  the  plaintiff  and 

against  the  legality  of  the  highway  claimed  by  the  defen- 
dant, on  the  absence  of  proof  of  any  petition  of  twelve 
freeholders,  and  of  an  order  of  the  Quarter  Sessions  for  the 
opening  of  the  road. 

He  held  there  was  evidence  of  the  appointment  of  Mr. 
Rose  as  surveyor  of  higliAvays ;  that  such  report  was  sub- 
mitted to  the  Sessions  ;  that  there  was  no  opposition,  and 
that  it  was  confirmed. 

The  evidence  seems  to  be  very  strong  that  the  origin  of 
the  road  was  the  action  of  Rose  the  surveyor,  making  his 
report  to  the  Sessions  and  their  approval  of  it,  and  whether 
a  formal  order  was  or  was  not  actually  made,  that  he  pro- 
ceeded to  set  out  and  establish  it. 

This  was  in  1834.  One  witness,  who  accompanied  Rose, 
swore  that  he  said  he  had  an  order  from  the  Sessions,  and 
required  the  witness  to  come  with  him  to  lay  it  out. 

At  first  it  was  marked  out  by  blazes.  It  is  not  very 
clear  how  soon  it  was  fully  cut  out — apparently  soon  after. 

The  evidence  is  strong  that  all  that  Rose  did  was  with 
the  full  knowledge  and  apparent  consent  of  the  owners 
of  the  territory,  especially  of  the  Aliens,  the  owners  of 
most  of  the  lots. 

It  seems  clear  from  the  evidence  of  the  only  surviving 
member  of  the  council,  that  there  was  no  idea  of  perma- 
nently closing  the  road  ;  that  they  thought  as  they  had 
Walters'  bond  there  would  be  no  dijfficulty,  and  they 
adopted  the  shortest  words  possible. 

It  seems  impossible  to  believe  that  at  that  time  there 
was  any  doubt  or  question  as  to  there  being  a  road  in  ex- 
istence. Walters  puts  his  application  solely  as  a  matter  of 
convenience  to  himself,  and  in  no  way  asserting  any  right. 

We  find  this  plaintiff  in  1881  executing  a  deed  to  Her 
Majesty  of  a  piece  of  ground  at  Point  Traverse  for  the 
erection  of  a  lighthouse,  with  a  right  of  way  up  to  the 
public  road,"  at  the  point  where  his  gate  was  erected. 
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I  cannot  believe  that  in  a  case  like  this,  that  the  inabil-  Judgment, 
ity  to  prove  the  petition  and  formal  order  of  the  Sessions,  Hagarty, 
can  destroy  this  road  and  leave  the  defendant  in  the  posi-  C.J.O. 
tion  of  a  mere  trespasser. 

I  think  the  evidence  of  user  by  the  public  was  very 
cogent.  Great  fluctuations  were  proved  in  the  stream  of 
travel  to  and  from  Point  Traverse.  For  some  years  it  was 
large  when  the  Point  had  a  more  prosperous  business  and 
traffic  than  of  late.    There  was  a  mill,  wharf,  etc. 

The  proof  of  statute  labour  having  been  performed  for 
many  years  on  many  portions  of  the  road  was  clear.  As 
to  the  part  crossed  by  the  gate,  in  the  emphatic  language 
of  the  trial  Judge,  "  it  was  performed  after  the  gate  was 
erected  on  the  east  and  west  sides  of  the  gate  by  the  same 
gang  of  men  under  the  same  foreman  or  path-master,  and 
without  regard  to  any  differences  in  title  or  ownership,  or 
right  of  user  of  the  road  as  thus  divided  by  the  gate." 

It  was  urged  that  the  road  in  some  places  varied  some 
rods  from  Kose's  original  line,  but  we  may  accept  the 
learned  Judge's  finding  that  "  the  highway  now  in  dispute 
substantially  agrees  with  the  original  road." 

The  judgment  below  treats  the  defendant  as  a  trespasser. 
It  is  a  singular  result  as  to  a  road  opened  nearly  sixty 
years  ago,  and,  as  far  as  we  can  judge,  professing  so  to  be 
opened  under  the  authority  of  the  Quarter  Sessions,  by  the 
regular  surveyor  of  highways,  whose  report  to  the  Ses- 
sions was  clearly  confirmed  and  approved  of  by  the  Court. 
So  opened  with  the  apparent  knowledge  and  assent  of  the 
then  owners  ;  used  as  a  road  for  some  twenty-six  years 
down  to  1860;  then  described  and  treated  as  an  existing 
road  by  the  council  and  Walters,  the  plaintifi"s  predecessor 
in  title,  and  the  public  right  thereto  admitted  in  his  bond  ; 
the  expenditure  of  township  money  on  many  occasions  ; 
a  continued  user,  and  finally  the  present  plaintiff  in  a  grant 
of  land  at  the  Point,  affects  to  grant  a  right  of  way  there ; 
up  to  what  he  calls  and  admits  to  be  a  public  road 
where  he  had  erected  his  gate. 

I  think  we  must  allow  the  appeal. 
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Judgment.    QsLER,  J.  A.  : — 

OSLER, 

J--^-  The  evidence,  I  think,  shews  very  satisfactorily  and 

clearly  that  the  road  contended  for  was  laid  out  and  opened 
many  years  ago  with  the  assent  of  the  owner  of  the  pro- 
perty through  which  it  runs,  and  that  statute  labour  was 
done  upon  it  in  like  manner  with  his  knowledge  and  ap- 
proval. 

The  case  does  not  depend  altogether  upon  its  having 
been  laid  out  and  opened  by  the  authority  of  the  Quarter 
Sessions  under  50  Geo.  III.  ch.  1,  though  the  evidence 
of  what  was  done  by  the  Sessions  in  1834,  and  the  surveyor 
appointed  by  them,  is  very  important  as  accounting  for  the 
road  having  been  laid  out  and  subsequently  opened.  No 
doubt  the  road  as  it  now  exists,  and  as  it  was  finally 
opened  and  laid  out,  does  not  follow  very  exactly  through- 
out its  whole  course  the  line  which  was  laid  out  by  sur- 
veyor Rose,  but  it  was  intended  as  an  adoption  of  that 
road,  and  as  being,  so  far  as  it  varies  from  the  line  thereof, 
a  mere  straightening  of  the  course.  It  was  laid  out  and 
opened  in  its  present  course  before  1853,  the  owner  being 
present  and  assenting  to  its  being  done,  and  it  must  be 
regarded  as  being  substantially  the  road  reported  by 
Rose  to  the  Quarter  Sessions  in  1834.  That  it  existed 
up  to  the  gate  spoken  of  in  the  evidence,  is  not  denied, 
and  that  being  so,  it  seems  to  follow  almost  as  of  course 
that  it  exists  also  east  of  the  gate,  which  was  put 
up  for  the  temporary  convenience  of  the  person  who 
erected  it  with  the  consent  of  the  council,  and  upon  his  un- 
dertaking to  remove  it  when  the  road  was  required  to  be 
again  opened  for  public  travel.  The  very  same  acts  which 
constituted  the  road  a  public  road  up  to  the  gate,  are  evi- 
dence to  shew  that  it  v/as  also  one  east  of  that  point.  I 
mean  the  expenditure  of  statute  labour,  survey,  assent  of 
the  landowner,  etc. ;  and  no  by-law  closing  it  and  termi- 
nating the  rights  of  the  public,  was  ever  legally  passed  by 
the  council.  The  findings  of  my  brother  Rose  support  a 
road  by  dedication,  and  I  should  be  disposed  to  say  that 
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there  was  evidence  also  of  its  having  been  duly  established  Judgment, 
by  the  Quarter  Sessions.  The  technical  proof  of  the  Osler, 
necessary  order  of  Sessions  following  the  report  of  the 
surveyor  is  perhaps  wanting,  but  there  is  evidence  from 
which  it  may  well  be  inferred  that  such  an  order  was  at  one 
time  actually  in  existence,  and  the  proved  facts  invoke  the 
application  of  the  maxim  omnia  rite,  etc.  For  these 
reasons  I  am,  with  all  respect,  of  opinion  that  the  appeal 
should  be  allowed  and  the  action  dismissed. 

Maglennan,  J.  A. : — 

I  agree  in  the  judgment  and  the  reasons  therefor  of  the 
Chief  Justice.  Having  also  come  to  the  same  conclusion 
on  what  I  think  to  be  the  proper  construction  of  the  stat- 
ute 50  Geo.  III.  ch.  1,  I  think  I  ought  to  express  my  opin- 
ion on  that  point  also. 

The  records  of  the  Quarter  Sessions  which  escaped 
destruction  by  fire  shew  the  appointment  of  a  surveyor, 
Mr.  Rose,  as  authorized  by  the  statute  ;  and  also  shew 
that  a  report  was  made  by  him  and  considered  and  con- 
firmed by  the  justices  at  the  proper  Court  in  that  behalf 
in  July,  1834.  The  records  also  shew  the  bearings  and 
limits  of  a  road  substantially  identical  with  the  road 
in  question.  Now  this  judicial  act  is  just  such  an  act 
•as  is  authorized  by  the  statute,  if  we  suppose  that  Rose 
was  put  in  motion  by  a  petition  from  twelve  freeholders. 
If  there  was  no  petition,  then  the  act  was  wholly  unau- 
thorized and  void,  and  the  case  is,  therefore,  within  the 
maxim,  Omnia  prcesumuntwr  rite  esse  acta,''  and  we  must 
presume  that  not  only  the  Court  of  Quarter  Sessions,  but 
the  surveyor  Rose,  did  what  they  did,  not  out  of  mere 
caprice  and  without  legal  warrant,  but  in  the  manner 
prescribed  and  by  the  authority  conferred  by  law.  A 
stronger  case  for  the  application  of  the  maxim  can  hardly 
be  imagined,  more  especially  when  it  is  proved,  apart 
from  the  records,  that  the  road  was  laid  out  at  that  time 
and  was  used  as  such  by  the  public  from  that  time  until 
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Judgment,  the  year  1860 ;  and  when  it  is  also  considered  that 
Maclennan,  otherwise  the  surveyor  and  those  who  assisted  him,  as  well 
as  those  who  used  the  road  afterwards  were  all  tres- 
passers :  Broom's  Legal  Maxims,  6th  ed.,  p.  902  et  seq. 
Taylor's  Law  of  Evidence,  8th  ed.,  p.  163  et  seq.  and  p. 
1344. 

If  then  we  assume  that  everything  was  regularly  done 
down  to  and  inclusive  of  the  confirmation  of  the  report 
by  the  Quarter  Sessions,  the  question  arises  whether  any- 
thing further  was  required  to  constitute  the  road  a  public 
highway.  It  was  contended  by  the  respondent  that  the 
statute  required  the  Court,  not  merely  to  confirm  the  report, 
but  to  direct  the  road  to  be  opened ;  and  that  no  such 
direction  having  been  made  or  given,  it  never  became 
in  law  a  public  highway.  For  this  proposition,  Re  Law- 
rence and  Thurlow,  33  U.  C.  R.  223,  was  cited,  and  in  a. 
dictum  in  the  judgment  of  Morrison,  J.,  who  delivered 
the  judgment  of  the  Court,  at  page  229,  it  is  suggested,, 
but  without  reasons,  that  a  minute  merely  allowing  the 
report  without  directing  or  ordering  that  the  road  should 
be  opened  would  not  be  suflBcient  to  establish  it  as  a. 
highway.  Even  if  that  were  an  express  adjudication  on 
the  point,  it  would,  while  entitled  to  the  greatest  respect,, 
not  be  binding  on  this  Court,  but  it  is  very  far  from 
being  an  adjudication,  and  as  a  dictum,  I  think,  with 
great  respect,  it  cannot  be  maintained.  I  think  that  is 
very  plain  when  the  several  sections  of  the  Act  and  the 
language  employed  by  the  Legislature  are  considered.  Sec- 
tion 12  declares  that  "  all  roads  laid  out  by  virtue  of  any 
Actof  the  Parliament  of  this  Province,  *  *  shall  be  deemed 
common  and  public  highways."  The  title  of  the  Act  is,. 
"  An  Act  to  provide  for  the  laying  out,  amending  and 
keeping  in  repair  the  Public  Highways,"  etc.  By  section 
2,  the  justices  in  Quarter  Sessions  are  authorized  to  ap- 
point a  surveyor  or  surveyors  of  highways  ''to  lay  out 
and  regulate  the  highways  and  roads."  By  section  3, 
the  application  of  the  freeholders  is  to  state  in  one  of 
its  alternatives,  that  "it  is  necessary  to  open  a  new  high- 
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way  or  road,"  and  the  surveyor  is  required  to  examine  Judgment, 
the  same.,  and  report  thereon  in  writing,  describing  par-  maclennan> 
ticularly  "the  new  highway  or  road  to  be  opened,'' 
giving  notice  in  writing  by  affixing  a  copy  in  two 
public  places  near  where  the  new  highway  or  road  is 
intended  "  to  be  opened."  The  section  then  goes  on  to  say 
that  if  no  opposition  shall  be  made  to  such  report,  "  it 
shall  and  may  be  lawful  for  the  said  justices,  *  *  and 
they  are  hereby  required,  to  confirm  the  said  report,  and 
to  direct  such  alteration  to  be  made,  or  such  new  highway 
or  road  to  be  opened  accordingly."  The  same  section 
then  goes  on  to  provide  for  what  shall  be  done  in  case  of 
opposition  to  the  report.  In  that  case  a  jury  is  to  be  em- 
panneled,  who,  after  hearing  evidence  touching  the  in- 
tended new  highway  or  road,  "  shall,  upon  their  oath, 
either  confirm  or  annul  the  said  report,  or  alter  or 
modify  the  same,  *  *  and  their  verdict  shall  be  final, 
and  the  said  justices  shall  direct  such  highway  or  road 
to  be  altered  or  opened  accordingly.  And  such  high- 
way or  road  so  altered  or  opened,  shall  be  and  is  hereby 
declared  to  be  a  common  and  public  highway."  It  is  then 
enacted  that  the  report  as  confirmed  or  altered  shall  remain 
as  a  record  and  description  of  the  highway  or  road  in  the 
office  of  the  clerk  of  the  peace  ;  and  a  copy  shall  be  entered 
in  a  book  to  be  by  him  kept  for  the  purpose.  Now  the 
question  is,  what  is  the  meaning  of  "  opening  a  road,"  as 
the  phrase  is  used  in  this  statute  ?  Does  it  mean  laying 
ib  out  on  the  ground  by  survey  in  the  usual  manner,  and 
declaring  that  as  so  laid  out  it  is  a  public  highway  ;  or 
does  it  mean  something  more,  namely,  clearing  the  ground 
of  the  forest  or  other  obstructions,  so  as  to  make  it  more 
or  less  fit  for  actual  use  ?  I  think  it  is  plain  that  it  is 
used  in  the  first  of  these  senses  only,  and  that  "  laying  out  " 
and  "  opening  out,"  are  used  in  an  equivalent  sense. 

To  understand  what  was  meant,  the  condition  of  the 
Province  in  the  year  1810,  when  the  Act  was  passed,  must 
be  borne  in  mind.  At  that  time  the  greatest  part  of  it 
was  covered  by  the  original  forest.    The  allowances  for 
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Judgment,  roads  made  by  the  Crown  surveyors  were  declared  to  be 
Maclennan,  highways,  without  any  work  being  done  upon  them,  and 
the  only  means  for  fitting  them,  or  any  other  roads,  for 
actual  use,  was  by  the  statute  labour  of  the  inhabitants, 
and  small  annual  grants  made  by  the  general  government 
for  that  purpose.  This  very  statute,  by  section  16,  pro- 
vides that  the  roads  and  highways  in  and  through  every 
township,  etc.,  shall  be  cleared,  repaired  and  maintained 
by  the  inhabitants  by  statute  labour  ;  and  the  sum  granted 
by  the  general  government  for  making  and  repairing  roads 
and  bridges  throughout  the  whole  Province,  was  for  the 
year  1809,  £1,000,  and  for  the  year  1810,  £2,000.  See 
49  Geo.  III.  ch.  9,  and  50  Geo.  III.  ch.  2.  Therefore 
the  new  roads  to  be  laid  out  under  this  Act,  would, 
as  a  rule,  be  through  the  forest,  and  the  only  provis- 
ion for  opening  them,  in  the  sense  of  clearing,  was 
by  the  statute  labour  of  the  inhabitants  as  provided  by 
section  16  and  subsequent  sections  under  the  direction  of 
the  overseers.  We  know  that  it  was  only  by  degrees  that 
the  roads  were  opened  up  ;  first  a  mere  path,  then  a  win- 
ter road ;  afterwards  the  trees  cut  down,  the  stumps 
remaining,  and  finally  the  stumps  removed  and  the  road 
graded  ;  the  whole  proceeding  taking  a  number  of  years. 
Now,  when  we  look  at  the  language  of  the  Act,  we  find 
that  in  the  title,  in  the  preamble,  and  in  all  the  sections 
but  one,  the  phrase  used  for  the  legal  establishment  of  a 
road  as  a  highway,  is  "  laying  out."  See  sections  2,  4,  9, 12 
a-nd  35.  The  exception  is  section  8,  and  in  that  section 
the  phrase  is  ''open  "  or  "opened,"  and  it  is  used  many  times, 
while  the  other  phrase  is  not  used  at  all.  It  is  evident, 
however,  that  the  same  thing  is  meant  by  both  phrases, 
and  the  difference  has  probably  arisen  from  section  3  hav- 
ing been  penned  by  a  different  draughtsman.  If  we  con- 
strue "  opening  "  to  mean  something  different  from  "  laying 
out,"  that  is,  removing  timber,  etc.,  and  making  it  fit  for 
travel,  a  road  would  not  become  a  legal  highway  until 
after  the  work  was  done,  for  the  language  of  the  Act  is, 
such  highway  or  road  so  opened,  shall  be,  and  is  hereby 
declared  to  be  a  common  and  public  highway."    Until  it 
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became  a  highway,  however,  there  was  no  provision  for  Judgment, 
doing  any  work  upon  it.  Section  16  provides  that  the  Maclennan, 
roads  shall  be  cleared,  repaired  and  maintained  by  the 
inhabitants  under  the  direction  of  overseers  by  statute 
labour  ;  and  there  is  no  power  given  to  the  Quarter  Ses- 
sions either  to  provide  labour  or  to  expend  money  for 
opening  a  road.  If  it  was  intended  that  the  justices 
should  open  the  road  in  the  second  sense,  some  provision 
would  have  been  made  for  doing  the  work  and  paying  for 
it,  which  the  Act  does  not  do. 

If  then  what  the  justices  are  ordered  to  do  is  merely  to 
declare  that  the  road  laid  out  and  reported  by  the  surveyor 
is  a  highway,  and  in  that  sense  is  opened,  that  is  in  effect 
done  when  the}^  confirm  the  report  of  the  surveyor,  or 
when  it  is  confirmed  by  a  jury  summoned  by  them  for  the 
purpose.  They  have  no  further  option  in  the  matter  ;  in 
the  one  case,  "  they  are  hereby  required  to  confirm  the  said 
report,  and  to  direct  such  new  highway  or  road  to  be 
opened,"  and  in  the  other,  "  they  shall  direct  such  high- 
way or  road  to  be  opened  accordingly." 

I  think  it  is  very  clear,  looking  at  the  whole  Act,  that  it 
was  the  intention  of  the  Legislature  that,  when  the  report 
of  the  surveyor  was  confirmed  either  by  the  justices  them- 
selves in  the  absence  of  opposition,  or  by  the  verdict  of  a 
jury  in  case  of  opposition,  the  road  laid  out  by  the  sur- 
veyor and  described  in  his  report,  should  from  that  time  be 
in  law  a  public  highway.  This  intention  is  not  only  ex- 
pressed clearly  and  strongly  in  section  12,  but  also  in  sec- 
tion 35,  which  declares  that  when  a  road  is  laid  out 
under  the  provisions  of  the  Act,  the  soil  and  freehold 
thereof  should  be  vested  in  His  Majesty. 

I  am,  therefore,  of  opinion  that  the  road  here  in  dispute 
was  and  is  a  public  highway,  and  that  the  appeal  should 
be  allowed  and  the  action  dismissed. 

EuRTON,  J.  A. : — 

I  also  think  that  the  appeal  must  be  allowed. 


Appeal  allowed  with  costs. 
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In  re  Tracy,  Scully  v.  Tracy. 

Mortgage — Payment — Solicitor — A  uthority  of. 

The  onus  of  shewing  that  a  solicitor  who  is  in  possession  of  a  mortgage 
and  collects  the  interest  has  authority  also  to  collect  the  principal,  is 
upon  the  mortgagor,  and  unless  this  onus  is  clearly  discharged,  the 
mortgagor  and  not  the  mortgagee  must  bear  the  loss  arising  from  the 
solicitor's  misappropriation  of  the  funds. 

Judgment  of  Robertson,  J.,  reversed. 

Statement.  This  was  an  appeal  from  the  judgment  of  Kobertson, 
J.,  reversing  the  finding  of  Mr.  G.  H.  Hopkins,  special 
referee,  in  favour  of  a  claim  by  mortgagees,  in  a  proceed- 
ing for  the  administration  of  the  estate  of  the  mortgagor. 

The  following  statement  of  the  facts  is  taken  from  the 
opinion  of  the  learned  referee  : — 

Andrew  and  Jane  Eobertson,  executors  of  Thomaa 
Robertson,  claim  to  be  encumbrancers  upon  the  lands  of 
the  testator  under  a  mortgage  made  by  the  testator  in 
their  favour,  dated  4th  April,  1878,  for  $300,  payable  in 
five  years,  with  interest  at  nine  per  cent.,  payable  yearly. 
There  is  no  dispute  as  to  the  mortgage,  which  is  admitted,, 
and  also  that  the  money  was  advanced.  But  the  execu- 
tors and  the  heirs  and  devisees  of  the  testator  claim  that 
the  mortgage  has  been  paid  in  full.  There  is  no  question 
but  that  the  money  was  paid  on  the  21st  March,  1883,  to 
one  Arthur  O'Leary,  a  solicitor,  who  has  since  absconded ;. 
and  the  question  is  who  is  to  bear  the  loss  occasioned  by 
the  defalcation.  The  loan  was  originally  made  through 
O'Leary,  who  acted  for  both  parties.  Tracy  applied  to 
O'Leary  for  a  loan,  and  he  spoke  to  Robertson,  who  agreed 
to  advance  the  money ;  and  Robertson,  so  far  as  I  learn,, 
never  saw  Tracy  in  the  matter,  either  at  the  time  the 
loan  was  negotiated  in  April,  1878,  or  at  any  time  after. 
Tracy  paid  the  interest  for  the  first  four  years  to  O'Leary^ 
who  paid  it  to  Robertson, — receipts  for  the  payments  on 
the  mortgage  for  at  least  the  second,  third,  and  fourth 
years'  interest  being  in  his  handwriting — the  receipt  for  first 
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year's  interest  being  in  O'Leary's  handwriting.  Robertson  Statement, 
says  (and  I  think  he  is  a  truthful  witness  and  gave  his 
■evidence  honestly  so  far  as  his  memory  went)  that  the 
mortgage  was  in  his  possession  when  the  payments  of  in- 
terest endorsed  were  made,  and  that  after  Arthur  O'Leary 
said  to  him  that  Mrs.  Tracy  preferred  it  being  in  his  pos- 
session so  that  he  might  endorse  the  interest  when  she 
would  pay  it,  and  that  he  gave  it  to  him,  just  when  does 
not  appear,  and  O'Leary  continued  to  pay  Robertson  the 
interest  down  to  April,  1891,  the  interest  being  reduced  to 
seven  per  cent,  by  verbal  agreement  with  O'Leary,  who, 
Robertson  says,  told  him  that  Mrs.  Tracy  said  she  was  not 
willing  to  pay  nine  per  cent.,  and  would  pay  it  off  un- 
less reduced  to  seven  per  cent.,  and  he  consented.  When 
this  arrangement  was  made  is  not  shewn,  but  the  interest 
for  1885  was  paid  at  seven  per  cent.  It  appears,  however, 
that  the  testator  Tracy  being  ill  at  the  time  made  an 
arrangement  with  one  John  Lucas  to  give  him  an  assign- 
ment of  four  years'  rent  of  the  farm  for  $300  to  enable 
him  to  pay  the  mortgage.  Tracy  gave  Lucas  the  follow- 
ing letter,  with  $30,  to  take  to  O'Leary  and  pay  the  mort- 
gage : — 

"  Downey ville,  March  20th,  1883. 

Mr.  Arthur  O'Leary. 

Dear  Sir, — Please  discharge  the  mortgage  Robertson 
holds  against  me.  Mr.  John  Lucas  will  pay  you  the  money 
and  also  transfer  the  lease  that  you  hold  against  Burk  to 
Mr.  Lucas,  as  he  is  to  receive  the  rent  for  four  years,  and 
also  I  want  to  hold  myself  responsible  to  Mr.  Lucas  in 
case  he  may  be  cheated  out  of  the  rent  that  I  will  be  held 
responsible  for  whatever  portion  he  may  lose. 

Michael  Tracy." 

Lucas  took  the  letter  to  O'Leary  and  paid  him  $300  of 
his  own  money,  and  the  $30  given  him  by  Tracy — in  all 
$330 — and  received  back  50  cents  and  the  following 
receipt : — 

March  21st,  1883. 
Received  from  Mr.  M.  Tracy,  per  John  Lucas,  the  sum  of 
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Statement,  three  hundred  and  twenty-seven  dollars,  principal  $300^ 
interest  $27,  mortgage  to  Robertson. 

O'Leary  &  O'Leary. 
The  balance,  $2.50,  Lucas  says,  was  for  expenses.  I 
have  no  doubt  being  $2  for  drawing  discharge,  and  50  cents 
registration  fees,  and  the  question  is,  had  O'Leary  authority 
to  receive  the  money  as  agent  for  Robertson,  and  if  so,  did 
he  receive  it  as  such  agent  ?  The  authorities  are  very  clear 
that  a  solicitor  as  such  has  no  authority  to  receive  the 
principal  money  on  a  mortgage  belonging  to  his  client  ^ 
that  possession  of  the  mortgage  does  not  give  him  the 
right ;  and  that  authority  to  collect  the  interest  (as  there 
is  no  doubt  O'Leary  had  in  this  case)  does  not  authorize 
the  collection  of  the  principal :  See  Gillen  v.  Roman  Catho- 
lic Episcopal  Corporation,?  0.  R.  146.  The  onus  is  then 
upon  the  executors  and  devisees  to  prove  that  O'Leary  had 
authorit}^,  and  this  their  counsel  verj^  ably  contended  that 
tbey  had  established,  both  directly  and  inferentially. 

Mrs.  Robertson,  one  of  the  claimants,  said,  in  cross- 
examination  :  "  When  people  came  to  pay  off  a  mortgage 
they  would  come  to  O'Leary ;  he  had  the  right  to  get  the 
principal  and  interest;  this  went  on  all  the  seventeen 
years;  we  had  a  good  many  small  loans;  O'Leary  &: 
O'Leary  always  loaned  the  money  and  collected  it.  The 
money  was  left  with  O'Leary  until  another  place  was  got 
for  it.  It  was  O'Leary  who  arranged  this  loan  to  the 
Tracys  ;  I  can't  say  whether  he,  O'Leary,  had  the  money 
on  hand  at  the  time  the  loan  was  made.  If  he  had,  he  had 
the  right  to  let  it  go,  and  if  the  mortgage  was  paid  off  he 
had  the  right  to  take  the  principal  money  again.  Every- 
thing that  O'Leary  did  in  taking  money  was  all  right,  he 
bad  full  authority  to  do  it."  This,  I  suppose,  was  her 
idea  of  matters  ;  and  if  it  stood  alone  and  she  was  the  sole 
mortgagee  would  end  the  matter.  But  she  is  an  old  lady 
unused  to  business,  and  gave  her  answers  in  answer  to 
leading  questions,  and  she  said  in  her  examination  that 
her  son  Andrew,  her  co-mortgagee,  does  all  her  business 
and  she  knew  nothing  about  it ;  and  on  re-examination  : 
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"  I  gave  Mr.  O'Leary  no  authority  myself  in  regard  to  these  Statement. 

moneys,  my  son,  T  suppose,  gave  it  to  him  ;  this  is  all  I  know 

about  it ;  I  do  not  know  myself  of  any  money  left  with 

him  until  he  would  get  a  place  for  it.  I  never  gave  O'Leary 

any  instructions  about  the  receipt  of  any  moneys  during 

the  whole  seventeen  years.  I  did  no  business  with  O'Leary 

in  regard  to  estate  matters." 

The  son  Andrew  swears  positively  that  he  gave  O'Leary 
no  authority  to  receive  the  principal,  and  that  he  had  no 
such  authority — besides  which  I  am  satisfied  from  the 
evidence  that  Andrew  received  the  principal  moneys  from 
time  to  time,  and  deposited  them  in  the  bank,  and  that 
they  were  not  left  with  O'Leary.  Andrew  deposited  them 
in  his  own  name  which  may  account  for  Mrs.  Robertson 
supposing  they  were  left  with  O'Leary  between  the  time 
of  repayment  and  reinvestment.    She  was  also  mistaken 
in  her  evidence  in  another  matter,  as  she  said  that  the 
moneys  advanced  on  the  mortgage  were  her  own  personal 
moneys  in  which  she  is  clearly  wrong.    I  mention  this  to 
shew  that  her  ideas  of  the  matter  are  not  to  be  relied  upon, 
and  I  do  not  think  under  the  circumstances  that  I  can 
hold  from  her  statement  that  O'Leary  had  authority  to 
receive  the  principal ;  and  in  any  case  I  have  considei'able 
doubt  if  one  trustee  under  the  circumstance  could  give 
authority  to  receive  the  principal  money  without  the  con- 
sent of  his  co-trustee.    This  was  not  a  mortgage  given  to 
the  testator,  but  taken  to  Jane  and  Andrew  Robertson, 
and  although  called  executors  in  the  mortgage  it  was  really 
to  them  as  trustees  of  the  estate.    I  have  not  overlooked 
that  her  idea  of  how  matters  were  managed  is  a  circum- 
stance to  be  considered  in  weio^hincr  the  other  evidence  in 
the  matter. 

It  is  also  contended  that  Andrew  Robertson's  evidence 
and  course  of  dealings  with  O'Leary  shews  that  he  had 
authority  to  collect  the  principal  money  ;  but  after  giving 
the  matter  the  best  consideration,  and  going  carefully  over 
Robertson's  books  I  cannot  find  he  had  authority.  The 
books  are  very  badly  kept,  but  I  can  find  nothing  in  them 
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Statement,   shewing  that  O'Leary  was  in  the  habit  of  receivini^ 
principal  money.     True,  he  was  their  general  solicitor, 
and  they  had  many  mortgages  extending  over  a  number 
of  years,  and  they  were  always  paid  off  and  discharged 
in  O'Leary 's  office.    Robertson  denies  that  O'Leary  had 
authority  to  receive  the  principal  money,  and  says  that  he 
does  not  know  of  a  case  of  the  estate  moneys  in  which  he 
got  the  principal  without  having  previously  told  him.  He 
does  not  deny  that  O'Leary  sometimes  got  the  principal 
for  them.    What  he  says  is  that  O'Leary  would  tell  him  a 
certain  mortgage  was  to  be  paid  off  at  a  certain  time,  and 
he  would  instruct  him  if  he  was  not  there  to  take  the 
money  for  him  and  deposit  to  his,  Robertson's,  credit  in 
the  bank,  and  that  this  was  done  in  several  cases.  He 
also  admits  that  he  told  some  parties  themselves,  who  told 
him  the}^  were  going  to  pay  off,  to  pay  it  to  O'Leary  if  he 
was  not  there,  but  whether  a  discharge  was  ever  given 
O'Leary  in  these  cases  before  the  payment  does  not  appear. 
Robertson  says  he  has  no  accounts  from  O'Leary,  and,  it 
appears  to  me,  this  shews  clearly  that  O'Leary  had  not 
and  did  not  receive  principal  moneys  generally,  but  only 
in  particular  cases  in  which  it  was  paid  into  the  bank  to 
Robertson's  credit  or  accounted  for  at  once.    There  is  no 
evidence  that  O'Leary  ever  received  authority  to  receive 
the  Tracy  money ;  and  the  question  is,  does  the  giving  to 
O'Leary  authority  in  several  other  cases  give  him  a  general 
authority.    One  case  alone  clearly  would  not,  and  why 
should  several  special  authorities  to  receive  in  particular 
cases  do  so,  unless  of  course  it  became  a  general  course  of 
dealing,  which  was  not  proved  in  this  case.  If  it  had  been 
shewn  that  Tracy  knew  that  O'Leary  had  on  several  occa- 
sions received  principal  money,  they  might  possibly  be 
held  that  by  their  course  of  dealing  they  had  held  him 
out  as  agent  to  receive  and  so  be  stopped ;  but  there  is 
nothing  to  shew  that  Tracy  ever  knew  that  O'Leary  re- 
ceived any  principal  money  in  any  other  case.  One 
Donoghue  was  called  to  shew  that  O'Leary  had  authority 
to  receive  principal  money.    This  was  not  a  mortgage  to 
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the   estate  but  one   to   Robertson  as  guardian  for  his  Statement, 
brothers  and  sisters  in  another  matter,  and  clearly  is  a 
special  case,  the  principal  being  payable  in  instalments  to 
suit  the  children  coming  of  age,  and  Donoghue  says  the 
arrangement  was  made  when  the  mortgage  was  given,  for 
his  convenience.  Robertson  says  he  does  not  remember  the 
matter  at  all ;  but  I  do  not  see  how  giving  O'Leary 
authority  to  receive  the  instalment  of  principal  on  a  mort- 
gage by  special  request  of  the  mortgagor  can  be  considered 
evidence  of  a  general  authority.    So  I  must  come  to  the 
conclusion  that  O'Leary  had  not  authority  from  the  Robert- 
sons to  receive  the  principal  money ;  but  even  if  he  had,  I 
do  not  think  it  was  paid  to  him  as  Robertson's  agent,  but 
rather  as  Tracy's  solicitor.    The  receipt  given  is  non-com- 
mittal and  does  not  shew  on  whose  behalf  he  received  it ; 
but  I  think  the  letter  and  the  fact  of  paying  O'Leary  the 
■costs  of  the  discharge  and  registration,  shews  that  he  had 
some  duties  to  perform  on  behalf  of  Tracy.    If  the  money 
had  been  paid  to  O'Leary  as  Robertson's  agent,  Robertson 
would  have  been  entitled  to  get  it  from  his  agent  without 
executing  a  discharge,  but  I  do  not  think  he  could  have 
done  so,  and  if  he  bad  insisted  on  this  position  and  sued 
O'Leary  as  his  agent  for  the  money,  O'Leary  could  have 
successfully  defended.   Again,  if  O'Leary  had  handed  over 
the  money  to  Robertson  without  getting  a  discharge,  and 
Tracy  had  afterwards  been  put  to  trouble  and  expense  in 
getting  one,  I  think  O'Leary  would  have  been  liable  in  an 
action  for  negligence.    And  if  I  am  right  in  holding  this 
money  came  into  O'Leary 's  hands  as  Tracy's  solicitor,  I 
can  find  nothing  that  ever  changed  the  character  in  which 
he  received  it:  See  Donaldson  v.  Haldane,  7  CI.  &  F.  762. 
I  have  not  overlooked  the  contention  that  when  one  of 
two  innocent  parties  must  suffer,  he  who  put  it  into  the 
power  of  the  partj^  to  commit  the  fraud  must  suffer.  In 
Gordon  v.  James,  30  Ch.  D.  249,  it  was  held  that  when 
two  mortgagees  executed  an  assignment  of  a  mortgage 
which  they  entrusted  to  a  solicitor  whereby  he  was  en- 
abled to  represent  to  the  assignee  that  he  had  paid  over 
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Statement,  the  purchase  money  for  the  mortgage,  that  they  must  suffer 
the  loss.  Now,  in  this  case  the  giving  of  the  mortgage  to 
O'Leary  no  doubt  enabled  him  to  perpetrate  the  fraud. 
There  is  no  evidence  to  shew  when  Tracy  got  it,  but  I  am 
inclined  to  think  that  it  was  given  to  Lucas  when  he  paid 
the  money,  although  he  does  not  remember  it.  If  paid  after, 
the  case  would  be  much  stronger ;  but  the  authorities  are 
very  clear  that  possession  of  a  mortgage  does  not  authorize 
the  receipt  of  the  money,  and  it  appears  to  me  that  if 
I  were  to  hold,  that  by  Robertson  letting  O'Leary  have 
possession  of  the  mortgage,  he  was  enabled  to  perpetrate 
the  fraud,  and  that  Robertson  must  therefore  suffer,, 
T.  might  as  well  hold  afc  once  that  possession  of  the 
mortgage  authorized  the  receipt  of  the  money.  There  is 
no  doubt  Robertson  acted  in  a  very  negligent  careless 
way  in  letting  O'Leary  have  possession  of  the  mortgage, 
and  just  when  it  was  coming  due,  and  letting  it  run  ten 
years  without  making  any  enquirj^  about  it,  and  arrang- 
ing with  O'Leary  for  a  reduction  of  interest  without  any 
written  agreement  with  or  even  seeing  Tracy  ;  and  while 
I  cannot  give  effect  to  it  in  deciding  who  shall  suffer  the 
loss,  I  think  it  is  a  matter  to  be  taken  into  consideration 
in  deciding  the  question  of  costs,  as  the  whole  trouble  has 
been  occasioned  by  O'Leary  (who  was  Robertson's  soUcitor 
in  this  respect)  fraudulently  and  improperly  giving  up 
possession  of  his  client's  mortgage,  and  Robertson  is  not 
now  in  a  position  to  give  up  his  security  upon  payment  of 
the  money  to  him,  and  these  proceedings  being  in  the 
nature  of  redemption  proceedings  I  doubt  if  they  are 
entitled  to  costs. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.^ 
Burton,  Osler,  and  Maclennan,  JJ.  A.,  on  the  22nd  of 
May,  1894. 

Watson,  Q.  C,  for  the  appellants. 
W.  H.  Blake,  for  the  respondents. 
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June  30th,  1894.    Hagarty,  C.  J.  O.  :— 


Judgment. 


Hagarty, 
C.J.O. 


A  close  exmination  of  the  evidence  forces  me  to  the  con- 
clusion that  we  must  allow  the  appeal  and  restore  the 
finding  of  the  referee.  I  think  no  authority  is  proved 
against  the  mortgagees  that  they  had  authorized  O'Leary, 
their  solicitor,  to  receive  payment  of  principal  moneys, 
and  his  possession  of  the  mortgage  and  receipts  from  time 
to  time  of  the  interest  cannot  prove  such  authority. 

It  is  a  very  common  practice  with  investors  to  leave 
the  security  with  the  solicitor,  and  as  much  for  the  con- 
venience of  the  borrower  as  the  lender  to  allow  interest 
to  be  received  by  the  holder  of  the  security. 

The  manner  in  which  the  money  was  paid  to  O'Leary, 
and  the  unexplained  neglect  of  the  payee  to  obtain  either  a 
discharge  or  assignment,  supports  the  argument  that  Tracy, 
as  it  were,  retained  O'Leary  to  transact  the  affair.  Tracy, 
the  mortgagor,  sent  one  Lucas  with  money  to  pay  O'Leary, 
with  this  letter  :   [reading  it.] 

The  mortgage,  it  seems,  was  brought  back  to  Tracy  and 
was  found  with  his  other  papers  at  his  death.  No  attempt 
seems  to  have  been  made  by  him  to  obtain  a  legal  discharge. 

He  chose  to  pay  the  money  to  the  solicitor  on  his  bare 
receipt,  asking  for  no  legal  release  of  the  land.  Had  he 
insisted  thereon,  as  a  man  naturally  would  do,  the  fraud 
could  hardly  have  been  committed.  Interest  continued  to 
be  paid  to  the  mortgagees  up  to  1891,  years  after  the 
alleged  payment. 

On  the  ordinary  rule  as  to  two  innocent  persons  suffer- 
ing by  the  fraud  of  the  third,  the  scale  is  generally  turned 
against  him,  who,  by  his  conduct,  enabled  the  third  person 
to  defraud. 

Here  the  mortgagor  simply  pays  the  money,  omitting 
wholly  to  discharge  the  land.  We  may  presume  he  ex- 
pected the  land  to  be  discharged,  but  we  cannot  understand 
how  this  could  be  done  except  by  O'Leary  obtaining  the 
discharge  from  the  Robertsons.  As  the  referee,  in  his 
very  careful  judgment,  suggests,  the  mortgagor  Tracy 
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Judgment,  might  properly  have  looked  to  O'Leary  for  his  neglect  in 
Hagarty,  iiot  doing  what  Tracy  would  expect  him  to  do  for  him. 
C.J.O.         J  (jg^Q  evidence  of  any  direct  authority  to  O'Leary 

to  bind  Robertson  by  his  receipt  of  the  money,  and  the 
case  equally  fails  to  shew  any  general  authority  to  receive 
principal  moneys,  so  as  to  make  the  payment  equivalent 
to  payment  to  the  mortgagees. 

I  think  the  cases  cited  in  argument  clearly  shew  that 
we  must  allow  the  appeal. 

The  evidence  of  O'Donoghue  in  a  wholly  different  deal- 
ing should  not  avail  to  help  the  respondents. 

OSLER,  J.  A. : — 


The  facts  of  the  case  are  very  fully  and  fairly  set  out  in 
the  written  judgment  of  the  learned  referee  Mr.  Hopkins, 
and  hardly  as  it  may  bear  upon  the  mortgagor's  estate,  I 
think  the  result  he  arrived  at  was  right,  and  that  the  judg- 
ment of  Mr.  Justice  Robertson  allowing  the  appeal  from 
his  report  was  wrong,  and  ought  to  be  reversed. 

The  sole  question  is  whether  the  mortgagor's  solicitor, 
O'Leary,  in  whose  possession  the  mortgage  was,  and  who 
was  undoubtedly  authorized  to  collect  the  interest  from 
the  mortgagor  Tracy,  had  authority  also  to  receive  pay- 
ment of  the  principal.  The  onus  of  proving  this  lay  on 
the  mortgagor.  It  can  hardly  be  necessary  to  refer  to  the 
cases  to  shew  that  the  mere  possession  of  the  mortgage  by 
O'Leary,  the  solicitor  of  the  mortgagor,  conferred  upon 
him  no  implied  authority  to  receive  the  principal  money. 
Had  the  discharge  of  mortgage  been  also  entrusted  to  him 
the  case  would  have  presented  a  very  different  aspect. 
Gillen  v.  Roman  Catholic  Episcopal  Corporation,  7  0.  R-. 
146,  and  Gordon  v.  James,  30  Ch.  D.  249,  may  be  noticed, 
where  the  principal  authorities  are  collected. 

The  evidence,  in  my  opinion,  fails  to  shew  O'Leary 's 
authority.  I  think  the  referee  rightly  understood  and 
dealt  with  expressions  which  might  lead  to  a  contrary  in- 
ference in  the  evidence  of  Mrs.  Robertson,  and  I  am  unable 
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to  see  how  the  evidence  of  O'Donoghue,  another  mortgagor  Judgment, 
of  Robertson,  which  is  relied  upon  by  the  learned  Judge,  qsler" 
can  be  of  any  force  whatever  in  proving  that  the  solicitor  J.A. 
had  authority  to  receive  the  principal  of  Tracy's  mort- 
gage. It  leans  in  the  contrary  direction,  and,  indeed, 
shews  that  Donoghue  made  his  payments  to  O'Leary  in 
consequence  of  an  arrangement  specially  made  with  Robert- 
son in  O'Leary's  office  when  the  mortgage  was  being  drawn. 
Two  other  circumstances  are  also  strongly  opposed  to  the 
respondents'  contention:  the  first  is  that  the  letter  of  the 20th 
March,  1883,  from  Tracy  to  O'Leary,  conveyed  to  him  by 
Lucas  when  the  principal  was  paid,  is  a  letter  to  him  rather 
in  the  character  of  his  own  solicitor  than  of  Robertson's 
agent ;  and,  secondly,  that  the  money  was  paid  and  the 
mortgage  given  up  to  the  mortgagor's  agent  Lucas  two 
weeks  before  the  mortgage  was  due,  and  therefore  at  a 
time  when  O'Leary  had  certainly  no  right  to  receive  it  for 
Robertson,  and  could  only  receive  it  in  the  character  of 
agent  for  the  mortgagor  to  pay  it  to  the  mortgagee  when 
it  should  become  due.  There  is  no  evidence  that  it  after- 
wards came  to  the  latter's  notice  that  O'Leary  had  received 
it,  or  that  the  capacity  in  which  he  held  it  had  in  any  way 
been  altered.  The  arrangement  subsequently  made  by 
O'Leary  with  Robertson  for  an  extension  of  time  and 
reduction  of  the  interest  was  made  by  him  for  his  own 
benefit  though  professing  to  act  as  the  mortgagor's  agent, 
and  necessarily  upon  the  assumption  by  Robertson  that  the 
mortgage  had  not  been  paid,  as  the  fact  of  payment  would 
of  course  be  concealed  by  O'Leary  in  order  to  cover  his 
fraud. 

It  is  soiliewhat  singular  that  neither  Tracy  nor  his  execu- 
tors discovered  that  the  mortgage  had  not  been  discharged 
until  these  proceedings  were  taken  to  collect  it ;  and  that 
the  gentleman  who  was  partner  of  O'Leary  when  he  received 
the  money  and  while  he  was  in  the  habit  of  doing  business 
for  the  appellants  was  not  called  by  the  respondents  to 
give  evidence,  if  he  could  give  any,  in  support  of  their 
contention  that  he  was  authorized  to  receive  the  principal 
of  investments  made  by  him  for  the  appellants. 
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Judgment.  were  informed  on  the  argument  that  the  name  of  the 

OsLER,  solicitor  whose  misconduct  has  led  to  this  litigation  is 
still  on  the  Solicitors'  Roll.  Possibly  the  facts  have  not 
been  brought  to  the  attention  of  the  Law  Society.  If  not, 
they  ought  to  be,  in  order  that,  whether  O'Leary  has 
or  has  not  left  the  country,  his  name  may  be  struck  off 
the  roll. 

The  judgment  appealed  from,  of  the  reasons  for  which 
we  have  but  a  very  meagre  and  unsatisfactory  report, 
which  probably  does  not  do  justice  to  the  learned  Judge, 
must  be  reversed,  and  the  appeal  from  the  report  of  the 
referee  dismissed. 

Maclennan,  J.  A. : — 

The  question  in  this  appeal  is  between  the  plaintiffs, 
representatives  of  a  mortgagor,  and  the  defendants,  mort- 
gagees, and  is  whether  the  defendants  are  bound  by  a 
payment  of  the  principal  money  of  the  mortgage  debt 
made  by  the  mortgagor  to  Messrs.  O'Leary  &  O'Leary,  a 
firm  of  solicitors,  but  which  the  solicitors  never  paid  over 
to  the  defendants.  The  referee  decided  the  point  in  favour 
of  the  defendants,  but  was  reversed  by  Mr.  Justice  Robert- 
son. 

The  payment  was  made  on  the  20th  March,  1888,  but 
the  mortgage  was  not  due  until  the  4th  of  April  following. 
It  is  not  contended  that  the  solicitors  had  any  express 
authority ;  but  it  was  not  disputed  that  an  authority  to 
receive  the  interest  was  to  be  inferred  from  the  course  of 
dealing.  What  has  to  be  made  out  here,  however,  is  that 
they  had  authority  not  only  to  receive  the  principal  money 
but  also  to  receive  it  before  it  was  due.  I  am  of  opinion  that 
it  would  require  the  clearest  evidence  of  express  authority 
to  bind  a  client  by  a  payment  of  principal  money  to  his 
solicitor  before  it  was  due,  and  I  do  not  think  such  authority 
could  properly  be  inferred  from  any  ordinary  course  of 
dealing  between  them.  It  is  not  pretended  that  the  solici- 
tors had  authority  to  execute  a  discharge  of  the  mortgage. 
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That  had  to  be  signed  by  the  defendants,  and  until  they  Judgment, 
received  the  money  they  could  not  be  expected  or  com-  Maclennan, 
pelled  to  give  a  discharge.  While  there  is  nothing  to 
prevent  a  mortgagee  from  authorizing  another  person  to 
receive  the  mortgage  debt,  although  he  is  not  also  autho- 
rized to  discharge  the  mortgage  or  to  reconvey  the  estate ; 
yet  I  think  such  authority  ought  in  all  cases  to  be 
proved  by  clear  and  satisfactory  evidence,  and  ought  not 
to  be  readily  inferred.  The  solicitor  of  the  mortgagee  as 
such  has  no  such  authority  unless  he  has  had  instructions 
to  take  proceedings  for  its  collection,  in  v^hich  case,  of 
course,  it  may  safely  be  paid  to  him  :  Cordery  on  Solicitors, 
2nd  ed.,  p.  90,  and  cases  cited.  In  the  present  case  the  mort- 
gagor sent  the  money  by  a  messenger,  one  Lucas,  with  a  let- 
ter addressed  to  one  of  the  solicitors,  in  which  he  said : 
*'  Please  discharge  the  mortgage  Robertson  holds  against  me. 
Mr.  John  Lucas  will  pay  you  the  money."  The  rest  of  the 
letter  related  to  business  which  did  not  concern  the  mort- 
gagee in  any  way,  which  he  requested  the  solicitor  to  do 
for  him.  Mr.  Lucas  paid  the  money  to  the  solicitors,  and 
obtained  a  receipt  in  this  form  :  [reading  it  ] 

The  solicitors  paid  the  interest  to  the  defendants,  but 
not  the  principal ;  and  they  continued  to  pay  the  interest 
until  the  4th  of  April,  1891,  after  which  no  more  was  paid. 
During  all  these  eight  years  no  application  was  made  to 
the  defendants  for  a  discharge  of  the  mortgage,  or  for  a 
reconveyance  of  the  estate  ;  and  they  were  wholly  ignorant 
•during  all  that  time  that  the  principal  money  had  been 
paid  to  the  solicitors. 

I  am  clearly  of  opinion  that  there  is  no  sufficient  evi- 
dence, indeed,  I  should  say  no  evidence  at  all  of  any 
authority  to  receive  the  principal  money  on  behalf  of  the 
defendants  at  the  time  it  was  paid ;  and  that  under  the 
circumstances  the  proper  legal  effect  of  the  payment  and 
receipt  of  the  money  was  that  it  was  paid  to  and  received 
by  Messrs.  O'Leary  &  O'Leary  as  the  solicitors  and  agents 
of  the  mortgagor,  and  that  it  never  became  the  money  of 
the  mortojaorees. 
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Judgment.      I  am,  therefore,  with  great  respect,  of  opinion  that  the 
Maclennan,  appeal  should  be  allowed,  and  the  report  of  the  referee 
J"^-  restored. 

Burton,  J. A.: — 
I  agree. 

Appeal  allowed  with  costs. 


Brown  v.  Defoe. 

Bailment —  Warehouseman — Negligence — Collapse  of  Warehouse. 

Statement.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Common  Pleas  Division,  reported  24  0.  E,.  569,  and 
was  argued  before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and 
Maclennan,  JJ.A.,  on  the  31st  of  May  and  1st  of  June, 
1891 

S.  H.  Blake,  Q.  C,  H.  E.  Irwin,  and  A.  G.  Macdonell, 
for  the  appellant. 

Osier,  Q.  C,  and  J.  E.  Robertson,  for  the  respondent. 

September  11th,  1894.  The  majority  of  the  Court,  with- 
out dealing  with  the  question  of  law,  ordered  a  new  trial, 
without  costs  here  or  below,  being  of  opinion  that  from  the 
answers  of  the  jury  it  was  not  possible  to  say  with  certainty 
what  the  cause  of  the  accident  was. 

Burton,  J.  A.,  was  of  opinion  that  the  answers  while 
ambiguous  did  not  go  far  enough  to  shew  any  negligence 
on  the  defendant's  part,  and  therefore  that  the  action  failed. 
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OsTROM  V.  Benjamin  (No.  2). 

County  Court — Jurisdiction— Claim  over  $200 — Liquidated  or  Ascertained 
Amount — R.  S.  0.  cJi.  ^7,  sec.  19,  sub-sec.  2. 

Whenever  a  sum  up  to  $400  is  agreed  on  by  the  parties  as  the  remuneration 
for  a  service  to  be  performed,  or  as  the  price  of  any  article  sold,  if  the 
service  be  performed  or  the  article  be  delivered  in  pursuance  of  the 
bargain,  the  amount  maybe  recovered  in  the  County  Court,  denial  of 
the  contract  and  price  not  availing  to  oust  the  jurisdiction. 

Rohh  V.  Murray,  16  A.  R.  503,  considered. 

Judgment  of  the  Queen's  Bench  Division  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement, 
of  the  Queen's  Bench  Division. 

The  action  was  brought  to  recover  $237.50  for  services 
rendered  as  pension  agent,  and  the  plaintiff  ultimately 
succeeded  in  establishing  the  claim.  See  20  A.  R.  330. 
Upon  the  taxation  of  costs  the  taxing  master  ruled  that  the 
action  could  have  been  brought  in  tfie  County  Court,  and 
gave  the  plaintiff  costs  on  the  scale  of  that  Court  with  a 
set-ofi*  to  the  defendant.  This  ruling  was  affirmed  by  the 
Master  in  Chambers,  but  he  was  reversed  by  Galt,  C.  J., 
who  in  turn  was  reversed  by  the  Queen's  Bench  Division. 

The  plaintiff  then  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A.,  on  the  17th  of  April,  1894. 

F.  E.  Hodgins,  for  the  appellant. 

A,  J.  Russell- Snoiu,  for  the  respondent. 

The  following  cases  were  cited  :  Wallbridge  v.  Browiiy 
18  U.  C.  R.  158  ;  Furnival  v.  Baunders,  26  U.  C.  R  119 ; 
Watson  V.  Severn,  6  A.  R.  559 ;  Rohh  v.  Murray,  16  A.  R. 
503 ;  McKay  v.  Martin,  21  0.  R.  104 ;  and  Broimi  v. 
Hose,  14  R  R.  3. 

60 — VOL.  XXI.  A.R. 
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Judgment.  June  80th,  1894*.    Hagarty,  C.  J.  0.  :— 
Hagabty, 

-C.  J.O.         This  is  an  important  question  as  to  the  scale  of  costs. 

The  plaintiff  claimed  that  the  defendant  represented  to 
him  that  he  was  engaged  in  procuring  a  United  States  pen- 
sion for  one  Mary  Sweet,  and  that  he,  the  defendant,  was  to 
receive  from  her  SoOO  if  he  succeeded  in  obtaining  it,  and 
in  consideration  that  the  plaintiff  would  give  his  profes- 
sional services,  etc.,  in  endeavouring  to  procure  it,  the 
defendant  agreed  to  pay  the  plaintiff  $250,  half  of  said 
$500;  that  the  plaintiff  did  give  such  services,  and  the 
pension  was  obtained,  but  the  defendant  did  not  pay  the 
$250,  but  only  $12.50,  part  thereof. 

The  defendant  denied  any  such  agreement. 

At  the  trial,  this  question  was  put  to  the  jury :  "  Did 
defendant  agree  with  plaintiff  to  pay  him  one-half  of 
$500  if  plaintiff  would  assist  him  in  obtaining  the  pen- 
sion ?  "    A.  "  Yes." 

The  plaintiff  had  a  verdict  for  that  sum,  less  the  amount 
admitted  to  have  been  paid  by  defendant. 

The  Master  held  that  the  plaintiff  could  only  recover 
County  Court  costs. 

Gait,  C.  J.,  reversed  this  decision,  and,  on  appeal,  the 
Divisional  Court  of  the  Queen's  Bench  reversed  the  Chief 
Justice  and  restored  the  Master's  finding,  and  now  the  plain- 
tiff appeals  by  leave  to  this  Court,  as  the  point  is  one  of 
much  importance. 

It  depends  wholly  on  the  meaning  to  be  attached  to  the 
words  of  the  statute. 

By  the  Revised  Statutes  of  Ontario,  ch.  47,  sec.  19,  the 
■County  Court  shall  have  jurisdiction  : 

1st.  In  all  personal  actions  where  the  debt,  or  damage 
claimed  does  not  exceed  the  sum  of  $200. 

2nd.  In  all  personal  actions  relating  to  debt,  covenant, 
and  contract  to  $400,  "  where  the  amount  is  liquidated  or 
ascertained  by  the  act  of  the  parties,  or  by  the  signature 
of  the  defendant." 

I  am  of  opinion,  whenever  a  sum  up  to  $400  is  agreed 
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on  by  the  parties  as  the  remuneration  for  a  service  to  Judgment, 
be  rendered,  or  for  the  price  of  a  horse  or  goods  sold,  or  Hagarty, 
for  any  article  the  subject  of  sale  or  purchase,  if  the  C.J.O. 
services  be  performed,  or  the  article  or  goods  delivered 
in  pursuance  of  the  bargain,  that  the  amount  can  be  re- 
covered in  the  County  Court. 

Here  the  jury  have  found  the  agreement,  the  services 
rendered,  and  the  price  fixed  by  the  bargain.  Therefore 
the  amount  was,  as  I  understand,  liquidated  and  ascertained 
by  the  act  of  the  parties.  That  the  defendant  chose  to 
<deny  his  contract  and  refuse  to  admit  the  price  fixed,  can- 
not avail,  as  the  jurors  have  found  that  it  was  so  fixed  and 
ascertained  as  the  plaintiff  has  proved. 

To  allow  a  defendant's  denial  of  the  fact  of  liquidation 
and  ascertainment  to  prevent  the  operation  of  the  statute 
would  be  to  destroy  many  provisions  intended  to  lessen 
the  amount  of  costs,  and  to  extend  the  County  Court  juris- 
diction. 

The  fact  of  the  liquidation  is  proved  by  the  verdict. 
It  is  an  amount  ascertained  by  the  act  of  the  parties. 

If  a  man  buy  in  a  shop  a  jewel  or  other  article  at  the 
price  of  $250  agreed  on  between  him  and  his  vendor,  and 
take  the  article,  the  latter  may  sue  for  the  price  in  the 
County  Court,  if  he  can  satisfy  the  judge  or  jury  of 
the  truth  of  his  account  of  the  bargain,  and  that  in  the 
face  of  the  defendant's  denial  that  he  ever  bought  the 
article  or  ever  agreed  on  any  named  price.  I  feel  no  diffi- 
<iulty  in  thus  holding. 

I  am  not  prepared  to  agree  that  this  liquidation  or 
ascertainment  must  be  equivalent  to  "  an  account  stated 
and  settled." 

This  generally  takes  place  after  the  contracting  of  the 
debt  or  obligation,  a  kind  of  reckoning  up  between  debtor 
and  creditor  of  the  state  of  accounts  between  them. 

The  judgment  of  this  Court  in  Watson  v.  Severn^  6  A.  R. 
.559,  is  express,  that  the  ascertainment  may  be  at  the 
time  of  the  making  of  the  contract  of  sale.  The  late 
learned  Chief  Justice  Spragge,  after  approving  of  Wall- 
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Judgment.    Iridge  v.  Brown,  18  U.  C.  K  158,  says,  that  upon  proof 
Hagarty,   that  a  definite  price  and  a  definite  quantity  were,  at  the 
C.J.O.  q£       bargain,  settled  between  them,  the  case  would 

be  free  from  doubt,  and  that  all  the  requisites  of  the  statute^ 
would  be  complied  with. 

Mr.  Justice  Patterson  agreed,  saying :  "  I  treat  the- 
amount  sued  for  as  having  been  liquidated  by  the  act  of 
the  parties  by  an  actual  settlement,  the  exact  amount  of 
which  cannot  be  stated  by  the  witness,  but  which  was  at 
least  $300.  The  question  of  this  statement  of  account 
was  left  to  the  jury,  with  the  express  direction  that  the 
plaintiff  was  not  entitled  to  recover  unless  the  sale  was 
made  as  alleged  by  King,  and  it  w^as  ascertained  at  the 
time  that  $300  was  the  amount  to  be  paid.  If  an  action 
were  brought  upon  an  account  stated,  the  question  whether 
an  account  had  been  stated  would  be  directly  raised  by  a. 
plea  of  the  general  issue,  and  would,  of  course,  be  a  pro- 
per question  for  the  jury.  I  cannot  say  that  when  the 
statement  of  account  in  this  case,  or  the  ascertainment  of 
the  amount  by  the  act  of  the  parties,  which  I  take  to  he 
another  form  of  expression  for  the  same  thing,  became  a 
question  on  which  the  jurisdiction  of  the  Court  depended,, 
it  was  improper  to  leave  it  to  the  jury,  or  to  be  guided  by 
their  finding." 

In  that  case  there  was  no  pretence  of  any  liquidation 
or  statement  of  account  beyond  what  took  place  on  the 
making  of  the  contract. 

Rohh  V.  Murray,  A.  E..  503,  was  relied  on  by  the 
plaintiff.  The  judgment  uf  the  Court  was  delivered  by 
my  brother  Osier.  We  all  agreed  in  the  decision  that  th& 
facts  shewed  no  liquidation,  etc.,  by  act  of  the  parties. 
But  my  learned  brother's  language  gives  colour  to  the 
argument  that  the  ascertainment  or  liquidation  under  the 
statute  must  be  as  to  some  debt  "  due  from  one  party  to* 
the  other  on  account  of  some  debt,  covenant,  or  contract 
between  them." 

But  he  says  he  agrees  with  the  view  of  Patterson,  J.A., 
in  Watson  v.  Severn,  6  A.  R.  559,  whose  language  he 
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quotes.    There  it  seems  clear  that  Patterson,  J. A.,  while  Judgment, 

taking  the  one  ascertainment  to  be  the  "  account  stated,"  Hagarty, 

upholds  the  Court's  decision  that  the  ascertainment  might  C.J.O. 
be  when  the  contract  was  entered  into. 
I  think  that  the  appeal  must  be  dismissed. 

OsLER,  J.  A.  : — 

I  was  under  the  impression,  an  erroneous  one  as  it 
seems,  that  I  had  expressed  the  judgment  of  the  Court  in 
Eohh  V.  Murray,  16  A.  R.  503.  The  result  of  the  present 
decision  is,  that  that  case  must  be  taken  to  be  overruled. 

Maclennan,  J.  A. : — 

This  is  an  action  brought  in  the  1-figh  Court  to  recover 
$237.50,  a  balance  of  a  sum  of  $250,  alleged  by  the  plain- 
tiff to  have  been  agreed  by  the  defendant  to  be  paid  by 
him  to  the  plaintiff  in  consideration  of  his  services  in 
a>^sisting  to  procure  a  pension  from  the  United  States  Gov- 
<ii'nment  for  a  lady  named  Mary  Sweet.  The  contract  was 
disputed  by  the  defendant  by  his  pleading,  and  also  at  the 
trial,  but  the  jury  found  the  issue  in  favour  of  the  plaintiff, 
and  that  is  now  the  judgment  of  the  Court. 

On  the  taxation  of  costs,  it  was  contended  that  the 
plaintiff  was  only  entitled  to  County  Court  costs,  on  the 
ground  that  the  action  might  have  been  brought  in  that 
Court. 

The  Divisional  Court  of  the  Queen's  Bench  has  held  in 
accordance  with  that  contention,  and  the  present  appeal  is 
from  that  judgment. 

The  words  of  the  statute  R.  S.  0.  ch.  47,  sec.  19  (2),  are 
that  the  County  Court  shall  have  jurisdiction  "in  all 
causes  and  actions  relating  to  debt,  covenant,  and  contract 
to  $400,  where  the  amount  is  liquidated  or  ascertained  by 
the  act  of  the  parties."  What  is  meant  by  the  amount  ? 
Obviously,  I  think  the  amount  which  the  plaintiff  is  enti- 
tled to  recover ;  that  is  the  only  thing  to  which  these 
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Judgment,  words  Can  reasonably  be  held  to  apply,  and,  therefore, 
Maclennan,  whenever  the  amount  to  be  recovered  is  $400  or  less,  and 
is  so  ascertained  and  liquidated,  if  it  be  a  cause  or  action 
relating  to  debt,  covenant,  or  contract,  the  County  Court 
has  jurisdiction. 

It  was  contended  that  the  statute  was  confined  to  cases 
in  which  all  that  was  necessary  was  to  prove  an  account 
stated  in  respect  of  some  debt,  contract,  or  covenant,  and 
was  not  applicable  to  cases  in  which  it  was  necessary  to 
prove  a  disputed  contract,  or  that  it  was  performed  by  the 
plaintifi  on  his  part,  as  for  example,  that  goods  agreed  to 
be  sold  were  delivered ;  that  work  agreed  to  be  done  was 
performed,  or  that  services  agreed  upon  had  been  rendered.. 
I  think  there  is  no  warrant  for  that  distinction.  The 
statute  does  not  require  anything  else  to  be  ascertained  by 
the  act  of  the  parties  than  the  amount,  that  is  the  amount 
to  be  recovered.  Everything  else  may  be  at  large  and  may 
require  proof  in  the  usual  way.  The  case  of  Rohh  v. 
Murray,  16  A.  R.  503,  was  relied  upon  as  deciding  that 
the  jurisdiction  was  confined  to  ordinary  cases  of  stated 
accounts ;  but  the  language  of  the  Court  there  must  be 
construed  with  reference  to  the  facts  of  the  case. 

It  was  there  contended  that  each  item  of  goods  sold  by 
the  defendant,  when  put  down  in  his  sales  book,  and 
when  sued  for  by  the  plaintiff,  was  an  item  liquidated  and 
ascertained  by  the  parties,  but  the  Court  held  otherwise, 
pointing  out  that,  with  reference  to  those  items,  it  required 
some  acknowledgment  by  the  defendant  to  the  plaintiff 
with  his  assent  that  these  items  were  to  be  paid,  or  an 
acknowledgment  of  a  debt  which  would  be  equivalent  to 
an  account  stated. 

In  the  present  case  the  amount  which  the  plaintiff  was 
to  receive  for  his  services  was  liquidated  and  ascertained 
by  mutual  agreement.  It  was  to  be  $250,  no  more  no  less, 
and  I  think  the  County  Court,  therefore,  had  jurisdiction. 

I  have  examined  all  the  cases  which  have  been  decided 
on  this  subject,  and  I  do  not  think  any  of  them  warrants^ 
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the  narrow  construction  which  we  are  asked  to  put  on  Judgment, 
the  enactment  in  question.  Maclennan,. 
I  think  that  the  appeal  should  be  dismissed. 

Burton,  J.  A. : — 
I  agree. 

Appeal  dismissed  with  costs. 


Sherratt  v.  The  Merchants  Bank  of  Canada. 

Husband  and  Wife — Gift — Chose  in  Action— Knowledge  of  Transfer. 

Since  the  Married  Women's  Property  Act  of  1884,  a  husband  may  make 
a  valid  gift  of  a  chose  in  action  to  his  wife  without  the  intervention  of 
a  trustee. 

A  gift  to  a  person  without  his  knowledge,  if  made  in  proper  form,  vests 
the  property  in  him  at  once,  subject  to  his  right  to  repudiate  it  when 
informed  of  it. 

Judgment  of  Rose,  J. ,  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judgment  statement, 
of  Rose,  J. 

To  understand  the  points  of  law  involved  a  brief  out- 
line only  of  the  facts  is  necessary.  The  action  was  brought 
on  the  17th  of  June,  1892,  for  payment  of  $5,000  and 
interest  from  the  21st  of  April,  1887,  the  amount  of  a 
deposit  receipt  issued  by  the  defendants  on  that  day  in 
the  plaintiff's  favour.  The  money  in  question  belonged 
originally  to  the  plaintiff's  husband,  and  was  part  of  a 
sum  at  his  credit  in  the  hands  of  the  defendants.  He,  on 
the  day  in  question,  having  drawn  a  cheque  for  the  amount 
in  question  in  favour  of  "  bearer,"  handed  it  to  the  bank 
manager,  and  had  the  special  deposit  made  in  the  plaintif!''s 
name,  the  receipt  being  handed  to  him.  Whether  he 
gave  the  receipt  to  the  plaintiff  or  not,  or  even  told  her 
of  it,  was  disputed,  but  he  shortly  after  had  it  in  his 
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Statement,  own  possession  and  was  allowed  by  the  defendants  to 
from  time  to  time  draw  out  the  money.  He  died  in 
September,  1889,  and  no  claim  to  the  money  was  made 
by  the  plaintiff  in  his  lifetime,  but  in  January,  1890,  she 
demanded  payment. 

The  action  was  tried  at  Perth,  on  the  10th  of  October, 
1893,  before  Rose,  J.,  who  found  all  the  facts  in  the  plain- 
tifi's  favour,  and  on  the  20th  of  January,  1894,  gave  judg- 
ment for  her. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A.,  on  the  30th  and  31st  of  May,  1894. 

McCarthy,  Q.  C,  and  E.  G.  Malloch,  for  the  appellants. 
There  is  no  evidence  whatever  of  any  actual  gift.  Perhaps 
there  was  an  intention  to  give,  but  no  actual  transfer. 
Fleet  V.  Ferrins,  L.  R.  4  Q.  B.  500,  is  often  referred  to  in 
cases  of  this  kind.  But  there  the  document  was  payable 
to  the  husband  and  was  handed  over  without  endorsement, 
and  this  was  held  insufficient.  The  Scotch  cases  of  Miller 
V.  Miller,  1  C.  of  S.  Cas.  (4th  series)  1107;  and  Jamieson 
V.  McLeody  7  0.  of  S.  Cas.  (4th  series)  1131,  are  more  in 
point.  These  shew  clearly  that  there  is  the  power  to  change 
the  intention,  and  that  there  must  be  something  more 
than  merely  placing  the  money  to  the  wife's  credit.  That 
may  be  for  the  purpose  of  protecting  the  money  or  for 
enabling  her  to  deal  with  it  as  his  agent.  It  seems  to  be 
a  question  of  intention,  and  the  intention  must  be  shewn  : 
Marshal  v.  Grutwell,  L.  R.  20  Eq.  328 ;  and  also  the  com- 
munication of  the  intention  to  the  beneficiary :  Thomson 
V.  Thomson,  9  C.  of  S.  Cas.  (4th  series)  911 ;  Matheson 
v.  Mackenzie,  7  C.  of  S.  Cas.  (3rd  series)  930.  In  Williams 
V.  Everett,  14  East  582,  it  was  held  that  it  was  the  attorn- 
ment by  the  bank  that  vested  the  right  of  action  in  the 
beneficiary.  See  also  McCahe  v.  Robertson,  18  C.  P.  471  ; 
Fayne  v.  Marshall,  18  0.  R.  488 ;  O'Brien  v.  O'Brien,  4 
O.  R.  450.    Everything  here  is  against  the  theory  that 
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there  was  any  intention  to  make  a  gift  to  the  wife.    The  -^^'g«i»ent- 
matter  must  be  regarded  as  if  the  contest  had  taken  place  in 
the  Hfetime  of  the  husband,  between  his  wife  and  himself, 
^nd  at  what  time  would  she  then  have  been  able  to  say  that 
the  money  was  hers  ?    Clearly,  if  the  husband  had  retained 
control  of  the  receipt  and  it  had  been  found  in  his  papers  at 
his  death  the  wife  would  have  had  no  claim.    The  mere 
receipt  is  not  enough  :  Talbot  v.  Cody,  Ir.  Rep.  10  Eq.  138 
[1875] ;  Gosling  v.  Gosling,  3  Drew.  335.    Assuming,  how- 
ever, that  the  fact  of  the  deposit  was  communicated  to  the 
wife,  the  evidence  is  that  dominion  and  authority  were  still 
'exerted  over  it  by  him,  and  the  intention  would  appear  to 
have  been  simply  to  try  to  exercise  a  check  over  himself. 
'The  husband  professed  to  act  as  the  wife's  agent,  but  there 
can  be  no  agency  without  knowledge  or  ratification.  The 
necessity  for  shewing  the  intention  appears  further  from 
Jones  V.  Lock,  L.  R.  1  Ch.  25  ;  Warrinery.  Rogers,  L.  R.  16 
Eq.  340;  Richards  v.  Delhridge,  L.  R.  18  Eq.  11 ;  Heartley 
V.  Nicholson,  L.  R.  19  Eq.  233  ;  In  re  Whittaker,  Whit- 
taker  V.  Whittaker,  21  Ch.  D.  657 ;  and  Travis  v.  Travis, 
1 2  A.  R.  438.    At  common  law,  even  if  there  was  a  gift,  the 
husband  had  the  right  to  resume  possession,  and  a  further 
question  is  whether  the  Married  Women's  Property  Act 
has  affected  this.    There  is  a  conflict  between  section  3  and 
■sub-section  4  of  section  4  of  that  Act,  R.  S.  O.  ch.  132. 
"Section  3  is  copied  from  the  English  Act  and  is  very 
wide.    Sub-section  4  is  not  in  the  English  Act.  There 
would  be  no  necessity  for  this  sub-section  unless  section  3 
is  intended  to  be  restricted  to  separate  property,  technically  > 
:so  called.    But  sub-section  4  makes  property  given  by  the 
husband  still  subject  to  his  control  and  dominion.  Section 
"3  has  no  application  here  at  all,  and  therefore,  the  case 
must  be  looked  at  as  if  there  were  no  statutory  enactment, 
and  without  statutory  help  the  gift  could  not  be  made  by 
the  husband  to  the  wife  without  the  intervention  of  a 
trustee:  In  re  Jupp,  Jupp  v.  Buckwell,  39  Ch.  D.  148; 
Butler  V.  Butler,  14  Q.  B.  D.  831.    It  has  been  contended, 
however,  that  a  man  may  make  himself  trustee  for  his 
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Argument,  ^{{q^  i3ut  as  pointed  out  in  Schaffer  v.  Dumhle,  5  0.  R.  716, 
and  Milroy  v.  Lord,  4  DeG.  F.  &;  J.  264,  there  must  be 
an  intention  to  do  this.  There  is  a  conflict  on  this  point,, 
and  a  mode  of  reconciling  the  cases  is  pointed  out  in  Kent 
V.  Kent,  19  A.  R.  352,  viz.,  that  if  everything  is  done  by 
the  husband  that  can  be  done  he  becomes  the  trustee.  This^ 
has  not  been  shewn  here.  Then  the  delay  and  want  of 
corroboration  are  fatal :  In  re  Finch,  Finch  v.  Finch,  23 
Ch.  D.  267  ;  Gosnahan  v.  Grice,  15  Moo.  P.  C.  215  ;  Grant 
V.  Grant,  34  Beav.  623. 

Watson,  Q.  C,  and  /.  M.  Rogers,  for  the  respondent. 
Authorities  are  of  little  value  in  this  case,  which  depends 
upon  the  mere  question  of  fact  whether  or  not  a  gift  was 
made,  and  this  question  has  been  found  in  the  respondent's 
favour.  Everything  points  to  the  correctness  of  this  finding.. 
[The  learned  counsel  then  discussed  the  evidence.]  Prima 
facie  the  wife's  title  was  complete  when  the  deposit  was. 
made  :  Meivs  v.  Meius,  15  Beav.  529  ;  O'Brien  v.  O'Brien,  4 
0.  K  at  p.  455,  and  there  is  no  evidence  whatever  to  rebut 
the  presumption  of  title.  There  is  nothing  in  the  conten- 
tion that  there  was  no  completed  gift :  Payne  v.  Marshall, 
is  one  of  the  cases  cited  and  it  goes  much  further  than  this; 
case.  Then  Watson  v.  Bradshaw,  6  A.  R  666,  shews  that 
there  may  be  a  gift  of  personal  property  without  actual 
delivery.  The  intention  to  give  and  the  communication 
of  that  intention  to  the  donee  is  clearly  enough  :  Viet  v. 
Viet,  34  U.  C.  R.  104 ;  Winter  v.  Winter,  4  L.  T.  N.  S. 
639 ;  Cochrane  v.  Moore,  25  Q.  B.  D.  57 ;  In  re  Harcourt,. 
Danhy  v.  Tucker,  31  W.  R.  578  ;  In  re  Murray,  Purdham 
V.  Murray,  9  A.  R.  369  ;  Grant  v.  Grartt,  34  Beav.  623  ; 
Travis  v.  Travis,  12  A.  R.  438.  Here  there  was  delivery 
both  of  the  money  and  of  the  evidence  of  title.  The 
delay  is  no  bar :  Saderquist  v.  Ontario  Bank,  15  A.  R.. 
609,  nor  is  there  anything  in  the  point  attempted  to  be- 
made  under  the  Married  Woman's  Act.  Its  effect  is  dis- 
cussed in  O'Doherty  v.  Ontario  Bank,  32  C.  P.  285.  Be- 
fore the  Act,  a  gift  might  be  made  by  husband  to  wife,, 
which  would  be  quite  good  in  equity.    The  intention  of 
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the  Act  was  to  enlarge  and  not  to  restrict.  Section  3  gives  Argument, 
the  right  to  take  a  gift  from  the  husband  without  the  in- 
tervention of  a  trustee.  Sub-section  4  applies  onl}^  to  gifts 
by  third  parties,  and  takes  away  the  husband's  dominion 
as  to  these.  The  point  is  also  discussed  in  Kent  v.  KeTit, 
19  A.  R.  at  p.  361  ;  and  see  Sweetland  v.  Neville,  21  0.  R. 
412. 

E.  G.  Malloch,  in  reply. 
June  30th,  1894.    Osler,  J.  A.  :— 

Notwithstanding  Mr.  McCarthy's  powerful  argument 
and  a  subsequent  perusal  and  reperusal  of  the  evidence,  I 
am  unable  to  hold  that  the  learned  trial  Judge  has  erred 
in  his  decision  of  the  facts,  or  rather  of  the  fact  which  was 
so  strongly  contested,  that  the  plaintiff's  husband  had 
actually  handed  her  the  deposit  receipt,  which  is  the  sub- 
ject of  this  action. 

It  is  not  denied  that  he  transferred  the  money  from  his 
own  name  to  hers  in  the  books  of  the  bank,  or  that  the 
banker  gave  him  at  his  request  the  deposit  receipt  there- 
for in  her  name  in  the  usual  form.  The  great  contest  was 
whether  he  had  afterwards  actually  handed  it  to  her,  and 
it  was  upon  certain  discrepancies  and  errors  in  the  plain- 
tiff's evidence  that  so  much  reliance  was  placed  by  the 
appellants.  With  one  exception,  these  seem  to  me,  whether 
taken  separately  or  together,  to  be  of  an  entirely  trivial 
character.  What  has  been  contended  for  as  absolutely 
destructive  of  her  case  is,  that  while  the  receipt  bears  date 
21st  April,  1887,  and  she  swears  with  some  detail  that  it 
was  given  to  her  in  the  kitchen  of  a  house  called  the 
Drennan  house,  which  she  said  they  then  lived  in,  it  ap- 
peared that  in  fact  they  were  not  then  living  there,  but 
had  moved  out  long  before  to  a  house  on  the  Bell  farm. 

I  do  not,  however,  attach  great  weight  to  this  circum- 
stance, especially  as  the  plaintiff's  statement  seems  not  at 
first  to  have  attracted  the  attention  of  her  own  counsel, 
and  there  was  no  re-examination  in  explanation  ^  the 
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Judgment,  point,  and  the  difficulty  suggested  by  it  seems  first  to  have 
OsLER,  been  pressed  in  the  argument.  It  was  by  no  means  un- 
likely  that  the  plaintiff  should  have  confused  the  one  name 
with  the  other,  or  the  place  where  the  receipt  was  given 
to  her,  and  I  confess  I  think  that  Rose,  J.,  impressed  as  he 
evidently  was  with  the  conviction  that  she  was  a  sincere 
and  truthful  witness,  has  suggested  a  probable  explana- 
tion of  the  mistake.  Possiblj^  an  even  more  natural  one  is 
that  the  rooms  in  the  Drennan  house  and  the  house  on  the 
Bell  farm  were  so  far  alike  that  there  was  a  kitchen  and 
an  upstairs  bed  room  in  both.  In  the  former  the  receipt 
was  given  to  her,  and  in  the  latter  she  kept  the  box  or 
trunk  in  which  she  deposited  it,  whether  in  the  one  house 
or  the  other  is  an  immaterial  detail,  in  the  recollection  of 
which,  considering  the  time  which  had  elapsed  when  she 
gave  her  evidence,  and  that  the  change  from  the  one  house 
to  the  other  took  place  very  near  the  time  when  the  receipt 
was  procured,  she  might  easily  fall  into  error.  The  im- 
pression I  have  myself  derived  from  the  evidence,  apart 
from  the  finding,  is  in  favour  of  the  plaintiff's  veracit3^ 
I  think  the  receipt  really  was  given  to  her  by  her  husband 
in  the  way  she  describes,  and  that  he  afterwards  took  it 
away  and  made  use  of  it  without  her  knowledge  or  con- 
sent ;  and  that  the  defendants'  manager  carelessly  and 
irregularly  allow^ed  him  to  deal  with  it  as  he  did.  To  my 
mind,  her  evidence  as  to  the  possession  of  the  receipt  really 
receives  corroboration  from  the  incident  sworn  to  by  the 
bank  manager  of  her  attendance  at  the  bank  to  give  her 
signature  on  the  stub  of  the  book  from  which  the  receipt 
found  had  been  taken.  He  could  hardly  have  invented 
that  incident,  and  while  she  may  have  forgotten  it,  as  she 
denies  it,  her  denial  is  at  least  honest,  as  it  was  in  her 
interest  to  have  admitted  it,  tending  as  it  does  to  prove  the 
fact  that  she  knew  of  the  receipt. 

The  delay  which  occurred  in  bringing  the  action  is  no 
doubt  a  fact  to  be  considered  in  weighing  the  bona  fides  of 
the  plaintiff's  claim,  as  it  suggests  that  she  may  have  known 
of  her  husband's  dealings  with  the  receipt,  and  that  she 
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was  an  assenting  party.  But  it  is  by  no  means  conclusive,  Judgment, 
and  in  the  case  of  an  ignorant  illiterate  woman,  ignorant  Osler, 
of  her  rights,  or  how  to  enforce  them,  who  had  been  told 
by  the  defendants'  manager  when  she  went  to  enquire 
about  the  receipt  after  her  husband's  death  that  there  was 
no  receipt  or  money  of  hers  in  the  bank,  it  would  be  un- 
safe to  press  the  fact  of  delay  too  far,  particularly  when 
the  conduct  of  the  bank  in  dealing  with  the  receipt,  prima 
facie  the  plaintiff's  property,  is  shewn  to  have  been  careless 
if  not  altogether  irregular.  It  is  almost  incredible  that  the 
manager  could  have  supposed  that  she  had  personally  en- 
dorsed it. 

The  fact  then  of  notice  of  the  receipt  or  delivery  of  it 
to  the  plaintiff  having  been  proved,  if  that  was  a  matter 
essential  to  be  proved  in  the  present  state  of  the  law  with 
regard  to  married  women,  I  have  no  difficulty  in  holding: 
that  there  was  a  perfectly  valid  gift  of  the  receipt  from  the 
husband  to  the  wife.  The  question  was  considered  to  some 
extent  in  the  cases  of  O'Doherty  v.  Ontario  Bank,  32  C. 
P.  285,  and  Kent  v.  Kent,  19  A.  K  352,  and  here  we  are 
dealing  with  a  transaction  free  from  many  of  the  embai'- 
rassments  which  existed  in  a  former  state  of  the  law,  aris- 
ing out  of  the  peculiar  relation  between  husband  and 
wife,  as  it  occurred  after  the  Married  Women's  Property 
Act  of  1884  came  into  force. 

The  second  section  of  that  Act  enacts  that  a  married 
woman  shall,  in  accordance  with  the  provisions  of  the  Act, 
be  capable  of  acquiring,  holding,  and  disposing  of  any  real 
or  personal  property  in  the  same  manner  as  if  she  were  a 
feme  sole,  and  without  the  intervention  of  any  trustee. 
And  the  21st  section  interprets  the  word  "property"  as  in- 
cluding a  thing  in  action.  A  deposit  receipt  is,  therefore, 
property  which  she  may  acquire  and  hold  under  the  Act,, 
and  she  may  acquire  and  hold  it  as  if  she  were  a  feme 
sole.  There  is  no  reason  why  she  may  not  so  acquire  it 
from  her  husband  as  a  gift,  as  any  other  person  might  do. 

On  the  argument  I  referred  to  Standing  v.  Boiuring,  31 
Ch.  D.  282  as  a  recent  decision  bearing  in  the  plaintiff's^ 
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Judgment,  favour,  as  shewing  that  at  all  events  as  between  persons 
OsLER,  who  were  not  husband  and  wife  assent  to  a  gift  by  one  to 
the  other  would  be  presumed.  Lord  Justice  Cotton  there 
says  (p.  288):  "  I  take  the  rule  of  law  to  be  that  where  there 
is  a  transfer  of  property  to  a  person,  even  although  it  car- 
ries with  it  some  obligations  which  may  be  onerous,  it  vests 
in  him  at  once  before  he  knows  of  the  transfer,  subject  to  his 
right  when  informed  of  it  to  say,  if  he  pleases,  *I  will  not 
take  it.'"  There  the  transfer  was  of  stock  into  the  joint 
names  of  the  transferror  and  the  donee,  and  it  was  held 
that  the  former  could  not  revoke  the  gift,  altliough  the 
latter  had  no  notice  of  it  until  he  was  requested  to  join  in 
a  re-transfer  to  the  donor. 

This  case  is  approved  in  the  subsequent  cases  of  Lon- 
don and  County  Banking  Go.  v.  London  and  River  Plate 
Bank,  21  Q.  B.  D.,  at  p.  542  ;  Re  Blake,  Blake  v.  Power,  60 
L.  T.  N.  S.  663,  and  In  re  Arbih  and  Glass's  Gontract, 
[1891]  1  Ch.  at  p.  613.  In  Re  Richardson,  47  L.  T.  N.  S. 
514,  a  policy  of  insurance  on  a  man's  own  life  was  taken 
out  by  him  in  the  name  of  his  daughter.  He  retained  it 
in  his  hands,  paid  the  premiums,  and  made  no  disposition 
of  it  by  will.  It  was  held  that  the  retention  of  the  policy 
did  not  shew  that  the  beneficial  interest  was  not  intended 
to  pass,  and  that  the  right  of  the  daughter  was  complete. 
I  see  no  reason  why  a  wife's  capacity  to  receive  a  gift  from 
her  husband  is  not  as  large  as  that  of  any  one  else,  ex- 
cept so  far  as  it  may  be  restrained  by  the  latter  part  of 
sub-section  4  of  section  4  of  the  Act  R.  S.  0.  ch.  132.  The 
sub-section  enacts  that  a  woman  married  since  4th  May, 
1859,  shall  hold  her  personal  property  free  from  the  debts 
or  control  of  her  husband,  but  that  this  sub-section  shall 
not  extend  to  any  property  received  by  a  married  woman 
from  her  husband  during  coverture.  We  are  not,  in  this 
case,  dealing  with  an  attempt  by  a  creditor  of  the  husband 
to  reach  the  property  which  is  the  subject  of  the  gift,  and 
the  clause  cannot  operate  here  to  defeat  the  wife's  claim. 

The  Act  is  an  enabling  Act,  and  even  if  the  clause  is  to 
be  taken  as  controlling  the  former  section  (section  3  of  the 
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Revised  Act),  I  should  be  of  opinion  that  it  did  not  abro-  Judgment, 
gate  the  equitable  doctrine  by  which  a  husband  was  per-  Osler, 
mitted  to  declare  himself  a  trustee  of  his  property  for  the 
benefit  of  his  wife.    The  law  is  that  respect  has  not  been 
altered  by  the  Act,  which  can  merely  be  said  not  to  have 
been  extended  to  such  a  case. 

It  is  remarkable  that  at  the  time  the  deposit  receipt  in 
question  was  given,  this  enactment,  which  had  formed  part 
of  section  5  of  H.  S.  0.  [1877]  ch.  125,  had,  as  w^as  pointed 
out  in  Moore  v.  Jackson,  19  A.  R.  383,  been  repealed  by  the 
Act  of  1884,  and  it  did  not  appear  again  until  the  Revised 
Statutes  of  1887  came  into  force,  when  it  was  inserted  as 
part  of  section  4  of  the  Married  Women's  Property  Act,  ch. 
132,  by  authority  of  50  Vic.  ch.  7,  sec.  21  (0.).  This  is,  per- 
haps, a  sufficient  answer  to  the  argument  which  the  defen- 
dants built  upon  the  clause,  though  I  am  not  sure  that  the 
Supreme  Court,  on  the  appeal  in  Moore  v,  Jackson,  treated 
the  Act  of  1884  as  having  repealed  the  provisions  which 
now  appear  as  section  4  of  the  Revised  Act. 

I  think  we  should  dismiss  the  appeal. 

Maclennan,  J.  A. : — 

In  their  argument  before  us,  and  also  in  the  Court  below, 
counsel  for  the  defendants  relied  very  much  on  sub-sec- 
tion 4  of  section  4  of  the  Married  Women's  Property  Act, 
R.  S.  0.  ch.  132,  as  excluding  the  plaintiff  from  the 
benefit  of  the  Act,  by  reason  of  the  exception  at  the  end 
of  that  sub-section,  declaring  that  it  should  "  not  extend  to 
any  property  received  by  a  married  woman  from  her 
husband  during  coverture."  I  should  not  have  thought  the 
clause  had  the  effect  contended  for,  even  if  it  had  been 
available  to  the  appellants  ;  but  it  is  not  necessary  to  con- 
sider its  efiect  at  all,  for  the  reason  that  it  was  not  in  force 
on  the  21st  April.  1887,  when  the  transaction  in  question 
occurred.  It  had  been  enacted  originally  in  1859,  but  was 
repealed  in  1884,  by  the  Act  47  Vic.  ch.  19,  sec.  22  (0.),  and 
remained  repealed  until  the  31st  December,  1887,  when 
it  was  re-enacted  in  R.  S.  0.  ch.  132. 
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Judgment.  The  deposit  made  by  the  plaintiff's  husband  is,  there- 
Maclennan,  fore,  governed  by  the  Act  of  1884,  just  mentioned  ;  section 
1  declares  that  a  married  woman  shall  be  capable  of 
acquiring,  holding,  and  disposing  by  will  or  otherwise,  of 
any  real  or  personal  property,  as  her  separate  property  in 
the  same  manner  as  if  she  were  si.  feme  sole,  without  the 
intervention  of  any  trustee;  and  by  section  1,  sub-section 
2,  she  is  made  capable  of  entering  into  and  rendering  her- 
self liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  suing  and  being  sued,  etc. 
in  all  respects  as  if  she  were  a  feme  sole  ;  and  by  section 
21  it  is  declared  that  the  word  "  property  "  in  the  Act,  in- 
cludes a  thing  in  action. 

At  common  law,  the  husband,  in  order  to  make  a  gift  of 
this  money  to  his  wife  by  means  of  a  deposit,  must  either 
have  deposited  it  in  his  own  name,  or  in  the  name  of 
some  other  person  in  trust  for  her ;  or  must  have  got  the 
bank  to  express  in  the  deposit  receipt  or  otherwise,  that 
they  held  the  money  in  trust  for  her.  The  effect  of  the 
statute  is  to  dispense  with  the  necessity  of  a  trustee,  and 
to  enable  the  wife  herself  to  take  and  hold  the  gift  in  her 
own  name,  just  as  if  she  were  not  married  at  all.  The 
sections  of  the  Act  which  I  have  above  quoted,  are  sub- 
stantially identical  with  the  corresponding  sections  of  the 
Imperial  Act  of  1882,  the  effect  of  which  is  illustrated  by 
the  recent  case  of  Ramsay  v.  Margvett,  [1894]  2  Q.  B.  18, 
where  a  verbal  sale  by  husband  to  wife  of  household  fur- 
niture, in  the  house  in  which  they  were  both  living,  was 
upheld,  without  any  formal  delivery ;  and  the  Court  of 
Appeal  decided  that  under  the  circumstances  the  change 
of  property  by  the  sale  effected  a  change  of  possession. 

That  was  a  case  of  chattels ;  the  present  is  a  case  of  a 
chose  in  action,  but  the  statute  expressly  declares  that  the 
word  "  property  "  extends  to  a  thing  in  action.  The  hus- 
band's money  standing  at  his  credit  in  the  bank  was  a 
chose  in  action,  and  it  was  assigned  in  the  ws^y  such  pro- 
perty is  assigned  every  day.  He  drew  his  cheque  for 
$5,000  payable  to  bearer,  and  presented  it  to  the  bank 
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for  deposit  to  the  credit  of  his  wife.    That  was  done.    It  Judgment, 
was  charged  to  him  and  credited  to  her,  and  the  assignment  Maclennan, 
was  complete.    The  bank  had  become  debtor  to  the  plain-  ^• 
tiff  for  the  $5,000,  and  their  debt  to  her  husband  had  been 
reduced  by  a  corresponding  amount.    Not  only  did  the 
bank  become  debtor  to  the  plaintiff  by  entry  in  their  books, 
bnt  they  issued  the  deposit  receipt  in  question,  acknow- 
ledging that  it  was  her  money  they  had  received,  and  that 
she  was  the  person  to  whom  they  held  themselves  account- 
able. 

The  statute  having  qualified  the  plaintiff  to  receive  this 
property,  I  think  the  legal  and  also  the  beneficial  property 
in  the  chose  in  action  passed  to  her  as  effectually  as  if  she 
were  a  feme  sole. 

It  was  contended,  however,  that  even  if  the  legal  title 
passed  to  the  plaintiff,  there  was  a  resulting  trust  in  favour 
of  the  husband.  But  even  if  the  dictum  of  the  late  Sir 
George  Jessel,  M.  R.,  in  FowJces  v.  Pascoe,  L.  B..  10  Ch.  343, 
were  held  to  be  good  law,  that  a  trust  results  from  a  trans- 
fer  of  shares  or  stock,  the  same  as  from  a  purchase  in  the 
name  of  another  person,  yet  the  present  transfer  being 
from  husband  to  his  wife,  is  prima  facie  a  gift  or  advance- 
ment, and  not  a  trust  for  the  donor :  Dyer  v.  Dyer,  1  W. 
&  T.  L.  C.  6th  ed.,  at  p.  255 ;  and  there  is  no  evidence  that 
anything  but  a  gift  was  intended,  but  the  contrary. 

It  was  also  strongly  urged  that  the  gift  was  ineffectual 
and  incomplete  for  want  of  notice  ;  and  could  be  and  was 
revoked  before  notice;  and  it  was  contended  that  the 
plaintiff's  evidence  that  the  receipt  had  been  delivered  to 
her  and  had  been  in  her  possession  for  a  long  time,  and 
had  been  taken  from  her  box  by  her  husband  without  her 
knowledge,  was  not  to  be  believed,  because  of  discrepan- 
cies and  contradictions  in  her  evidence. 

The  learned  trial  Judge,  after  the  fullest  consideration, 
does  not  think  she  ought  to  be  discredited  on  that  account, 
and  I  think  it  is  impossible  for  us  to  say  he  is  wrong.  But 
even  if  we  did,  I  think  notice  or  delivery  of  the  deposit 
receipt  was  clearly  unnecessary  to  complete  the  gift.  This 
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Judgment,  -y^as  decided  by  the  Court  of  Appeal  after  full  consider- 
Maclennan,  ation,  in  Standing  v.  Bowring,  31  Ch.  D.  282. 

J.A.  ii^rj^i  case  a  widow  eighty-six  years  old  transferred 

£6,000  consoJs  into  the  names  of  herself  and  her  godson. 
Two  years  afterwards  she  married  again,  and  some  time 
after  her  marriage  caused  a  letter  to  be  written  to  him 
requiring  him  to  re  transfer  the  stock  to  her.  This  letter 
was  the  first  knowledge  or  notice  that  the  godson  had  of 
the  transfer,  and  it  was  held  that  his  title  as  transferee  was 
complete,  although  the  plaintiff  had  revoked  the  transfer, 
so  far  as  she  could,  before  he  had  notice.  The  Court 
affirmed  the  principle  that  a  transfer  of  property  to  a  per- 
son without  his  knowledge,  if  made  in  proper  form,  vests 
the  property  in  him  at  once,  subject  to  his  right  to  repu- 
diate it  when  informed  of  the  transfer.  At  page  288, 
Cotton,  L.  J.,  says :  "  I  take  the  rule  of  law  to  be  that 
where  there  is  a  transfer  of  property  to  a  person,  even 
although  it  carries  with  it  some  obligations  which  may  be 
onerous,  it  vests  in  him  at  once  before  he  knows  of  the 
transfer,  subject  to  his  right  when  informed  of  it  to  say, 
if  he  pleases,  '  I  will  not  take  it.'  "  When  informed  of  it, 
he  may  repudiate  it,  but  it  vests  in  him  until  he  so  repu- 
diates it. 

This  gift,  therefore,  became  effectual  in  the  plaintiff  the 
moment  it  was  completed  by  the  deposit  to  her  credit,  or 
at  all  events,  by  the  issue  in  her  name  of  the  receipt ;  and 
it  was  no  longer  in  the  power  of  the  husband  or  of  the 
bank,  or  of  both  together,  to  undo  what  had  been  done, 
or  to  deal  with  the  money  so  deposited  without  the  plain- 
tiff's consent. 

In  my  judgment,  therefore,  the  appeal  fails  and  must  be 
dismissed. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 


Appeal  dismissed  with  costs. 
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McDonald  v.  Dickenson  et  al. 

.Municipal  Corporations — Municipal  Councillors — Pathmaster — Negligence 
—  Ways— Notice  of  Action— R.  S.  0.  ch.  73. 

This  was  an  appeal  by  the  defendants  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  25  O.  K  45,  and 
was  argued  before  Hagarty,  C.  J.  0.,  Burton,  OsLER,and 
Maclennan,  J  J.  a.,  on  the  26th  of  September,  1894. 

J.  M.  Glenn,  and  /.  A,  McLean,  for  the  appellants. 
N.  McDonald,  and  W.  J.  Tremeear,  for  the  respondent. 

At  the  conclusion  of  the  argument  the  appeal  was  dis- 
missed with  costs.  The  Court  agreed  with  the  views 
expressed  in  the  judgment  below  as  to  notice  of  action,  and 
as  to  the  further  point  urged  by  the  appellants,  viz.,  that 
the  right  of  action,  if  any,  was  against  the  township, 
expressed  no  opinion,  thinking  that  that  question  had  not 
been  properly  raised  by  the  pleadings  or  tried.  Leave  to 
amend  was  given. 
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Waterous  Engine  Works  Company  v.  McCann. 

Mortgage — Fixtures — Machinery — Lien  Agreement — Double  Fire  Insur- 
ance. 

The  plaintiffs  sold  certain  mill  machinery  under  an  agreement  which  pro- 
vided that  a  mortgage  of  the  mill  property  was  to  be  given  to  them  by 
the  purchasers  to  secure  the  price  ;  that  the  machinery  was  not  to  form 
part  of  the  real  estate,  but  was  to  remain  personal  property  ;  that  the 
title  was  not  to  pass  till  payment  of  the  price  ;  and  that  the  plaintiffs 
might  insure  the  machinery. 

After  the  machinery  was  placed  in  the  mill,  the  purchasers  gave  to  the 
plaintiffs  a  mortgage  on  the  mill  property,  and  this  mortgage  contained 
a  covenant  to  insure. 

Subsequently  the  plaintiffs  insured  the  mill  and  machinery,  and  the  pur- 
chasers, without  their  knowledge,  also  placed  insurance  thereon. 

The  mill  and  machinery  were  destroyed  by  fire,  and  the  plaintiffs  were 
unable  to  recover  on  the  policies  held  by  them,  owing  to  the  breach  of 
statutory  condition  8,  and  they  claimed  the  benefit  of  the  purchasers* 
insurance  of  the  machinery  : — 

Per  Hagarty,  C.  J.  O.,  and  Maclennan,  J.  A.  That  the  plaintiffs  were 
entitled  to  the  moneys  payable  to  the  purchasers  under  their  policy, 
the  mortgage  being  the  governing  instrument  : — 

Per  Burton,  and  Osler,  J  J.  A. — That  they  were  not  so  entitled,  the 
machinery  being  by  the  agreement  personal  property  and  not  included: 
in  the  mortgage  or  protected  by  the  covenant  to  insure. 

In  consequence  of  the  division  of  opinion,  the  judgment  of  Ealcon- 
BRIDGE,  J. ,  in  favour  of  the  plaintiffs,  was  affirmed. 

Statement.  This  was  an  appeal  by  the  defendant  from  the  judg- 
ment of  Falconbridge,  J.,  in  favour  of  the  pJaintifFs  upon 
the  special  case  hereinafter  set  out,  and  was  argued  before 
Hagarty,  C.  J.  O.,  Burton,  Osler,  and  Maclennan,  JJ.A.,. 
on  the  25th  of  April,  1894. 

F.  A.  Anglin,  for  the  appellant. 

W.  H.  Blake,  and  A.  E  Watts,  for  the  respondents. 

The  plaintiffs  are  an  incorporated  company,  carrying  on 
business  as  manufacturers  of  and  dealers  in  machinery, 
boilers  and  engines,  at  the  city  of  Brantford,  in  the  county 
of  Brant. 

Joseph  Jenkins  and  Henry  Hatton,  both  of  the  town- 
ship of  North  Dorchester,  in  the  county  of  Middlesex, 
were  at  the  time  of  entering  into  the  contract,  in  the  next 
succeeding  paragraph  of  this  case  mentioned  and  referred 
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to,  engaged  in  the  business  of  grist  millers  at  the  said  town-  Statement, 
ship  of  North  Dorchester,  and  were  the  owners  of  a  certain 
mill  site  and  certain  buildings  thereon  erected,  the  said  mill 
site  being  all  and  singular  that  certain  parcel  or  tract  of  land 
and  premises  situate,  lying  and  being  in  the  township  of 
North  Dorchester  in  the  county  of  Middlesex,  and  being 
composed  of  part  of  lot  number  twelve,  fifth  concession  of 
the  township  of  North  Dorchester,  south  of  the  river 
Thames,  and  containing  by  admeasurement  one-half  of  an 
acre,  more  or  less. 

On  the  fifteenth  day  of  February,  A.D.  1892,  by  an 
agreement  in  writing  entered  into  between  the  plaintiffs 
and  the  said  Joseph  Jenkins  and  Henry  Hatton,  bearing 
that  date,  the  said  Joseph  Jenkins  and  Henry  Hatton 
agreed  to  purchase  from  the  plaintiffs  and  the  plaintiffs 
agreed  to  sell  to  the  said  Joseph  Jenkins  and  Henry  Hat- 
ton  a  quantity  of  grist  mill  machinery,  which  said  ma- 
chinery is  particularly  mentioned  in  the  said  agreement  or 
contract,  subject  to  certain  conditions  mentioned  in  the 
said  contract,  one  of  which  conditions  being  that  the  said 
Joseph  Jenkins  and  Henry  Hatton  should  give  to  the 
plaintiffs  a  first  mortgage  on  the  said  mill  property  of  half 
an  acre  as  partial  security  for  the  payment  of  the  purchase 
money  mentioned  in  the  said  contract,  of  which  purchase 
money  there  was  at  the  date  of  the  mortgage  hereinafter 
mentioned  or  referred  to  remaining  unpaid  the  sum  of  four 
thousand  three  hundred  and  seventy -five  dollars. 

And  by  the  said  agreement  it  was  also  agreed  between 
the  parties  thereto,  that  notwithstanding  the  cash  pay- 
ments and  giving  of  the  promissory  notes  therein  men- 
tioned to  be  given  by  the  said  Jenkins  and  Hatton  to  the 
plaintiffs,  or  of  a  mortgage,  neither  the  property  in,  nor  the 
title  to  the  said  machinery,  was  to  pass  to  the  said  proposed 
purchasers,  but  was  to  remain  the  property  of  the  plain- 
tiffs, nor  should  the  said  machinery  be  attached  to  so  as  to 
form  a  part  of  any  real  estate,  and  if  so  attached,  is  not 
to  be  considered  as  any  part  of  any  real  estate,  but  shall 
remain  personal  property  until  the  full  payment  of  the 
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Statement,  price  and  of  any  obligation  therefor,  or  any  part  thereof, 
or  of  any  other  indebtedness  relating  to  the  said  machinery, 
but  the  said  proposed  purchasers  should  have  possession 
and  the  use  of  the  same  until  default  should  be  made  in 
the  payment  of  the  price  or  some  part  thereof,  or  of  any 
obligation  given  therefor,  or  any  part  thereof  but  at  the 
purchaser's  risk  as  to  damage  or  destruction  by  fire  or  any 
other  cause  ;  and  in  case  there  should  be  any  such  default, 
the  whole  price  and  all  notes  given  therefor  should  become 
due,  and  the  plaintiffs  might  resume  possession  of  said 
machinery,  and  that  in  the  event  of  the  plaintiffs  resuming 
possession  of  or  selling  the  said  machinery,  the  plaintiffs 
should  have  the  right  to  recover  the  balance  remaining 
unpaid  from  any  other  liens  and  securities  they  might 
have.  And  that  notwithstanding  anything  contained  in 
the  Act  respecting  conditional  sale  of  chattels  (Chapter 
19  of  51  Victoria,  Ontario),  the  plaintiffs  might  immedi- 
ately on  default  without  notice  to  the  purchasers,  remove 
the  said  property  for  sale  to  the  city  of  Brantford  or  else- 
where, and  dispose  of  the  same  either  by  auction  or  pri- 
vate sale. 

In  pursuance  of  the  said  contract,  the  plaintiffs  fur- 
nished and  delivered  to  and  placed  in  the  said  mill  of  the 
said  Jenkins  and  Hatton  all  the  said  machinery,  including 
a  boiler  and  engine  of  great  value,  to  wit,  of  the  value  at 
the  time  of  the  executing  of  the  said  mortgage  hereinafter 
mentioned,  of  about  $4,375.00,  and  all  the  said  machinery 
was  placed  in  the  said  mill  building  on  the  said  mill  site, 
and  remained  there  for  the  purpose  of  operating  the  said 
mill  of  the  said  Jenkins  and  Hatton,  until  the  said  mill 
was  destroyed  by  fire  as  hereinafter  mentioned. 

The  said  Jenkins  and  Hatton  carried  on  business  in 
partnership  as  grist  millers  on  the  said  mill  site,  and  in  the 
buildings  thereon,  and  with  the  machinery  and  boiler  and 
engine  so  supplied  to  them  by  the  plaintifis  as  aforesaid, 
under  the  firm  name  of  Jenkins  and  Hatton. 

By  an  indenture  dated  the  5th  day  of  May,  A.D.  1892, 
made  in  pursuance  of  the  Act  respecting  Short  Forms  of 
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Mortgages,  and  in  further  pursuance  of  the  contract  in  Statement, 
the  third  paragraph  of  this  case  mentioned  and  referred  to, 
between  the  said  Joseph  Jenkins  and  Henry  Hatton  the 
mortgagors  therein  of  the  first  part,  and  the  plaintiffs  the 
mortgagees  therein  of  the  second  part,  after  reciting  as 
therein  is  recited,  it  was  declared  and  witnessed  that  in 
consideration  of  the  said  recital  (in  which  it  was  declared 
that  the  sum  of  $4,375.00  remained  unpaid  by  the  said 
Joseph  Jenkins  and  Henry  Hatton  to  the  plaintiffs  under 
the  said  contract),  and  of  the  sum  of  one  dollar  of  lawful 
money  of  Canada,  at  the  time  of  the  execution  of  the  said 
mortgage  paid  by  the  mortgagees  therein  to  the  said  mort- 
gagors therein,  the  receipt  whereof  was  thereby  acknow- 
ledged, the  said  mortgagors  therein  did  grant  and  mortgage 
unto  the  plaintiffs  all  and  singular  the  mill  site  lands  and 
premises  hereinbefore  referred  to  and  in  the  said  mortgage 
particularly  described.  The  said  mortgage  contained  a 
proviso  for  redemption  on  payment  by  the  mortgagors 
therein  to  the  plaintiffs  of  the  said  sum  of  $4,375.00  with 
interest  thereon  at  the  rate  of  seven  per  cent,  per  annum, 
as  follows  :  $600.00  to  be  paid  on  or  before  the  15th  day 
of  May,  A.D.  1892,  $300.00  on  the  first  day  of  September, 
A.D.  1892,  and  $300.00  every  three  months  thereafter, 
until  the  whole  amount  of  principal  and  interest  should 
be  paid  and  satisfied  in  full ;  the  said  payments  to  bear 
interest  at  the  rate  of  ten  per  cent,  per  annum,  after  be- 
coming due  until  paid. 

The  said  mortgage  contained  a  covenant  in  the  words 
following,  that  is  to  say  :  "  The  said  mortgagors  will  insure 
the  buildings  on  the  said  lands  to  the  amount  of  not  less 
than  three  thousand  dollars,"  being  the  usual  covenant  for 
insurance  under  the  said  Act  respecting  Short  Forms  of 
Morto^aojes. 

After  the  making  and  execution  of  the  said  mortgage, 
the  plaintiffs,  prior  to  the  19th  day  of  Novembev,  1892, 
had  effected  certain  insurances  in  the  names  of  the  said 
Jenkins  andJHatton,  and  payable  in  the  event  of  loss  to 
them,  the  said  plaintiffs,  in  the  Huron  and  Middlesex 
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Statement.  Mutual  Fire  Insurance  Company,  and  in  the  Union  Fire 
Insurance  Company  for  the  following  sums,  respectively, 
$600.00  on  the  building  ;  $250.00  on  the  engine  and  boiler 
and  water  connections  and  stock,  and  $2,150  on  movable 
and  fixed  machinery,  shafting,  belting,  tools  and  scales, 
making  in  all  the  sum  of  $3,000,  the  premiums  for  which 
had  been  paid  by  or  were  charged  by  the  plaintiffs  to  the 
said  Jenkins  and  Hatton,  and  the  plaintiffs  were  the  hold- 
ers of  or  entitled  to  the  moneys  (if  any)  payable  under  the 
said  policies  ;  and  on  the  19th  day  of  November,  1892,  while 
the  said  policies  of  insurance  were  still  in  force,  the  said 
Jenkins  and  Hatton  effected  a  further  insurance  on  the 
said  building  and  machinery  and  stock  with  the  Queen's 
Insurance  Company  to  the  amount  in  all  of  $3,500.00, 
which  said  policy  was  issued  to  them  and  payable,  in  the 
event  of  loss,  to  them,  the  said  Jenkins  and  Hatton,  who 
did  not  assign  the  said  policy  in  the  said  Queen's  Insur- 
ance Company  to  the  plaintiffs. 

The  said  Jenkins  and  Hatton  did  not  (although  their 
attention  was  called  to  the  necessity  of  so  doing)  notify 
the  plaintiffs  or  the  companies  with  whom  the  prior  insur- 
ance was  effected,  of  such  further  insurance  in  the  said 
Queen's  Insurance  Company,  by  reason  of  which  the  said 
The  Huron  and  Middlesex  Mutual  Fire  Insurance  Company 
and  The  Union  Assurance  Society  deny  any  liability  on 
account  of  their  policies. 

On  the  17th  day  of  December,  A.D.  1892,  an  accidental 
fire  occurred  on  the  said  mill  site,  which  caused  the  total 
destruction  of  the  stock,  buildings,  machinery,  boiler  and 
engine  thereon  erected  and  therein  contained  and  so  insured 
as  aforesaid  in  the  said  Queen's  Insurance  Company. 

There  was  due  to  the  plaintiffs  under  their  said  mort- 
gage at  the  time  of  the  happening  of  the  said  fire,  and 
there  is  still  due  to  the  said  plaintiffs  under  their  said 
mortgage,  a  sum  in  excess  of  the  said  $4,375.00  mentioned 
in  the  recital  to  the  said  mortgage. 

The  said  Queen's  Insurance  Company,  within  a  reason- 
able time  after  the  said  fire,  and  after  proof  of  loss,  ad- 
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justed  the  amount  payable  by  them  under  their  said  policy  Statement, 
of  insurance  as  to  the  said  buildings  and  machinery,  in  the 
manner  following  :  that  is  to  say,  on  the  buildings  on  the 
said  mill  site,  the  sum  of  $360.00  ;  on  the  said  machinery, 
including  the  said  boiler  and  engine,  the  sum  of  $1,325.25, 
making  in  all  as  to  the  said  buildings  and  machinery,  the 
sum  of  $1,685.25. 

The  Queen's  Insurance  Company  being  willing  to  pay 
to  the  parties  entitled  thereto,  the  sum  of  $1,685.25,  and 
there  being  no  dispute  between  the  said  Insurance  Com- 
pany and  the  parties  to  this  case  as  to  the  adjustment  of 
the  loss  under  the  said  policy  of  insurance  in  the  said 
Insurance  Company,  the  said  Queen's  Insurance  Company 
have  paid  the  said  sum  of  $1,685.25  into  the  hands  of  trus- 
tees to  pay  the  same  to  the  defendant,  unless  and  except 
in  so  far  as  the  plaintiffs  may  be  entitled  thereto,  and  as 
trustees  for  the  plaintiffs  to  the  extent  to  w^hich  they  may 
be  entitled  thereto. 

On  the  24th  day  of  December,  A.D.  1892,  the  said 
Joseph  Jenkins  and  Henry  Hatton,  trading  under  the 
firm  name  of  Jenkins  and  Hatton,  made  and  executed  an 
^assignment  of  their  estate  and  effects  pursuant  to  the  pro- 
visions of  chapter  124  of  the  Revised  Statutes  of  Ontario, 
1887,  and  the  Amending  Acts,  to  the  defendant  for  the 
l)enefit  of  the  creditors  of  the  said  firm  of  Jenkins  and 
Hatton. 

The  defendant  claims  the  insurance  moneys,  amounting 
to  $1,685.25,  as  assignee  of  the  estate  of  the  said  firm  of 
Jenkins  and  Hatton  for  the  benefit  of  their  creditors. 

The  plaintiffs  claim  the  said  insurance  moneys  of 
$1,685.25  as  mortgagees  under  their  said  mortgage. 

The  defendant  contends  that  the  said  insurance  money 
passed  to  him  as  assignee  under  the  said  assignment,  and 
that  he  is  now  entitled  thereto. 

The  plaintiffs  contend  that  they  are  entitled  to  the  said 
insurance  moneys  under  their  said  mortgage  under  the 
covenant  to  insure  therein  contained  under  the  provisions 
of  the  Act  of  the  Legislature  of  the  Province  of  Ontario, 
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known  as  the  "  Act  respecting  Short  Forms  of  Mortgages/ 
and  under  the  other  laws  in  force  in  the  Province  of  On- 
tario respecting  the  rights  of  mortgagees  to  insurance 
moneys  on  mortgaged  property. 

June  30th,  1894.    Burton,  J.  A.  :— 

Had  the  mortgage  stood  alone,  there  could  have  been  na 
doubt  of  the  right  of  the  plaintiffs  to  recover  by  reason  of 
the  covenant  contained  in  it  to  insure  and  to  assign  over 
the  policies  to  the  mortgagees.  See  Watt  v.  Gore  District 
Mutual  Insurance  Co.,  8  Gr.  523  ;  Greet  v.  Citizens'  Insu- 
rance Co.,  5  A.  R.  596,  and  other  cases. 

But  it  and  the  agi-eement  must  be  read  together,  and  the 
plaintiffs  cannot,  in  my  opinion,  be  allowed  for  one  pur- 
pose to  treat  the  machinery  as  chattels,  and  for  another  to 
claim  that  it  forms  part  of  the  realty.  The  plaintiffs' 
claim,  therefore,  under  the  covenant  is  confined  to  the 
damage  to  the  building,  amounting  to  S360,  and  as  to  that, 
there  was  on  the  argument  no  contest,  both  parties  agree- 
ing that  the  plaintiffs  were  entitled  to  recover  to  that  extent. 

As  to  the  remainder  of  the  insurance,  I  agree  in  the 
judgment  of  my  brother  Osier,  and  am  unable  to  discover 
any  ground,  legal  or  equitable,  for  giving  the  benefit  of  it 
to  the  plaintiffs. 

It  is  not  necessary  to  enquire  what  would  have  been  the 
position  of  the  plaintiffs  had  they  insured  in  their  own 
names  and  for  their  own  benefit  as  owners.  If  they  had 
done  so  simply  in  that  character,  and  without  reference  to 
the  agreement,  it  is  of  course  clear  that  their  insurance 
would  not  have  been  affected  by  the  subsequent  insurance 
by  the  purchasers — their  interests  being  clearly  distinct — 
but  as  the  agreement  provides  that  in  such  a  case  they 
might  charge  the  premiums  to  the  purchasers,  it  mighty 
perhaps,  be  urged  that  the  insurance  was  for  the  joint 
benefit,  and  might,  therefore,  be  avoided  by  a  subsequent 
insurance  effected  by  either.  However  that  might  have 
been,  the  plaintiffs  unquestionably  by  insuring  as  they  did„ 


XXI.]         WATEROUS  ENGINE  WORKS  CO.  V.  M'CANN. 


ran  the  risk  of  their  insurances  being  invalidated  by  the  Judgment, 
act  of  the  purchasers  who  had  notice  of  the  first  insur-  Burton, 
ance.  The  plaintiffs  may,  perhaps,  not  be  without  remedy 
for  the  wrong  done  to  them  by  the  purchasers'  effecting  a 
further  insurance  which  operated  in  that  way,  but  I  know 
of  no  principle  upon  which  a  Court  could  give  them  a 
right  to  the  insurance  money  obtained  upon  the  purchasers' 
own  policies  ;  it  would  have  been  easy  to  provide  that  in 
the  event  of  the  purchasers  doing  anything  which  might 
otherwise  have  the  effect  of  invalidating  the  first  policies, 
it  should  not  apply  to  them,  but  they  should  thence- 
forth be  regarded  as  insurances  effected  solely  for  the 
benefit  of  the  owners,  and  that  the  insurers  should  be 
subrogated  to  the  rights  of  the  owners  in  respect  of  the 
debt  pro  tanto,  but  in  the  absence  of  such  stipulation  I 
see  no  means  of  escape.  I  see  no  way  of  aiding  the  plain- 
tiffs, much  as  I  might  wish  to  do  so. 

I  am  of  opinion,  therefore,  that  to  the  extent  I  have 
mentioned,  the  appeal  should  be  allowed. 

OSLER,  J.  A. : — 

The  plaintiffs  sold  to  Jenkins  and  Hatton  an  engine  and 
boiler,  and  other  mill  machinery,  which  was  afterwards 
destroyed  by  fire,  and  the  question  is,  who  is  entitled  to 
receive  the  proceeds  of  a  certain  policy  of  insurance 
thereon,  the  plaintiffs  or  the  defendant  as  assignee  for 
the  general  benefit  of  the  creditors  of  Jenkins  and  Hat- 
ton. 

The  following  facts  appear  : 

The  machinery  was  sold  under  special  contract,  dated 
15th  February,  1892,  the  important  conditions  of  which 
were  (1)  that  Jenkins  and  Hatton  should  give  the  plain- 
tiffs a  first  mortgage  on  the  mill  property  of  half  an  acre^ 
described  in  the  agreement,  to  secure  payment  of  the 
balance  of  the  principal  and  interest ;  (2)  that  notwith- 
standing cash  payments,  or  giving  of  promissory  notes  or 
of  a  mortgage,  the  property  in  or  the  title  to  the  ma- 
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Judgment,  chinery,  was  not  to  pass  to  the  proposed  purchasers,  but 
OsLER,  was  to  remain  the  property  of  the  plaintilFs,  nor  should  it 
be  attached  to  so  as  to  form  a  part  of  any  real  estate ; 
and,  if  so  attached,  was  not  to  be  considered  as  any  part  of 
any  real  estate,  but  should  remain  personal  property  until 
the  full  payment  of  the  price,  etc.  The  purchasers  were  to 
have  possession  and  to  use  the  same  until  default  in  pay- 
ment, etc.  Then  followed  special  clauses  as  to  the  cases  in 
which  the  plaintiffs  might  resume  possession  of  the  ma- 
chinery ;  and  (8)  the  plaintiffs  were  authorized  to  insure 
the  machiner}^  in  any  good  company  for  two-thirds  of  the 
sum  remaining  due. 

The  machinery  was  afterwards  delivered  and  placed  in 
the  mill  building  on  the  mill  site,  and  rem.ained  there  until 
the  mill  was  burnt. 

On  the  oth  May,  1892,  by  indenture  made  in  pursuance 
of  the  Act  respecting  Short  Forms  of  Mortgages,  between 
J  enkins  and  Hat  ton  as  mortgagors,  and  the  plaintiffs  as 
mortgagees,  after  reciting  that  Jenkins  and  Hatton  had 
purchased  a  quantity  of  mill  machinery  mentioned  in  the 
contract  of  15th  February,  1892,  subject  to  certain  con- 
ditions mentioned  therein,  one  of  which  was  that  the 
mortgagors  would  give  to  the  mortgagees  a  first  mortgage 
on  the  mill  site  and  buildings  thereon  and  all  machinery 
therein  as  partial  security  for  payment  of  the  machinery, 
the  mortgagors  granted  or  mortgaged  to  the  mortgagees 
all  that  parcel  of  land  consisting  of  part  of  lot  twelve  in 
the  fifth  concession  of  North  Dorchester,  containing  half  an 
acre  as  particularly  described. 

The  mortgagors  covenanted  to  insure  the  buildings  on 
the  said  land  to  the  amount  of  not  less  than  $3,000. 

After  the  execution  of  the  mortgage,  the  plaintiffs  effect- 
ed insurances  in  the  names  of  Jenkins  and  Hatton,  pay- 
able in  the  event  of  loss  to  the  plaintiffs,  in  two  insurance 
companies  for  the  following  sums,  $600  on  the  building 
(presumably  the  mill),  $250  on  the  engine  and  boiler  and 
water  connections  and  stock,  and  $2,150  on  movable  and 
fixed  machinery,  shafting,  belting,  tools  and  scales  (pre- 
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sumedly  the  engine,  machinery,  etc.,  mentioned  in  the  Judgment. 


The  date  on  which  these  insurances  were  effected  is  not 
stated,  but  afterwards  on  the  19th  November,  1892,  and 
while  they  were  in  force,  Jenkins  and  Hatton  effected  an 
insurance  in  the  Queen's  Insurance  Company  on  the  build- 
ing, machinery  and  stock,  to  the  amount  of  $3,500,  the 
policy  being  in  their  favour,  payable  in  the  event  of  loss 
to  them.  The  policy  was  not  assigned  to  the  plaintiffs, 
nor  is  it  stated  that  an  assignment  was  ever  demanded. 

On  the  24th  November,  1892,  the  plaintiffs  wrote  to 
Jenkins  and  Hatton,  stating  the  particulars  of  the  insur- 
ances effected  by  them,  though  not  that  the  policies  were 
in  the  name  of  the  latter,  and  that  if  they,  Jenkins  and 
Hatton,  put  on  any  more  insurance,  they  must  notify  plain- 
tiffs at  once,  so  that  they  could  notify  the  companies  in 
which  they  had  themselves  insured,  "  or  else  our  insurance 
will  be  null  and  void  and  yours  would  probably  be  the 
same." 

This  letter,  if,  as  may  be  assumed,  it  was  received  by 
Jenkins  and  Hatton,  was  the  first  and  only  notice  given 
them  of  the  insurances  effected  by  the  plaintiffs.  It  does 
not  appear  that  its  reception  was  ever  acknowledged,  or 
that  they  informed  the  plaintiffs  of  the  policy  effected  by 
them  in  the  Queen's  Insurance  Company. 

On  the  17th  December,  1892,  the  mill  works,  the  stock, 
boiler,  engine,  and  machinery  therein  as  insured  in  the 
Queen's  Insurance  Company,  were  totally  destroyed  by  an 
accidental  fire. 

The  loss  was  adjusted,  building,  $360 ;  machinery,. 
$1,325.25  ;  in  all,  $1,685.  The  special  case  states  that  in 
consequence  of  the  omission  of  Jenkins  and  Hatton  ta 
notify  the  plaintiffs  or  the  companies  in  which  they  had 
insured,  of  the  further  insurance  in  the  Queen's  Insurance 
Company,  the  former  companies  denied  any  liability  on 
account  of  their  policies. 

It  may  be  assumed,  though  the  policies  are  not  before  us, 
that  they  contain  the  statutory  condition  No.  8,  R.  S.  0. 


agreement),  in  all  $3,000. 


OSLER, 

J.  A. 
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iidgment.  ch.  167,  sec.  114,  which  provides  that  the  company  is  not 
OsLER,  liable  for  loss  if  a  subsequent  insurance  is  effected  in  any 
other  company  unless  and  until  the  company  assents 
thereto,  or  unless  it  does  not  dissent  in  writing  within  two 
weeks  after  receiving  written  notice  of  intention  or  desire 
to  effect  the  subsequent  insurance,  or  does  not  dissent  in 
writing  after  that  time,  and  before  the  subsequent  or  fur- 
ther insurance  is  effected. 

On  the  24th  December,  1892,  Jenkins  and  Hatton 
assigned  their  estate  and  effects  to  the  defendant  Mc- 
Cann,  as  assignee,  for  the  general  benefit  of  their  credi- 
tors, pursuant  to  R.  S.  O.  ch.  124. 

The  defendant  contends  that  the  insurance  money  passed 
to  him  under  the  assignment. 

The  plaintiffs  contend  that  they  are  entitled  to  them,  or 
some  part  thereof,  under  the  covenant  to  insure  contained 
in  their  mortgage  and  other  laws  in  force  respecting  the 
rights  of  mortgagees  to  insurance  moneys  on  the  mort- 
gaged property. 

This  case  must,  in  my  opinion,  be  disposed  of  as  if  the 
contest  as  to  the  insurance  money  had  arisen  between 
Jenkins  and  Hatton  and  the  plaintiffs.  The  defendant,  as 
their  assignee,  cannot  stand  in  a  higher  position  than  they 
do,  where,  as  here,  the  Legislature  has  not  said  that  he 
shall. 

The  first  question,  the  solution  of  which  goes  far  to 
determine  the  rights  of  the  parties,  is,  what  passed  to  the 
plaintiffs  under  the  mortgage  of  the  5th  May,  1892. 

If  the  machinery  referred  to  in  the  agreement  of  the 
15th  February,  1892,  passed  thereby  as  part  of  the  land 
conveyed  in  the  same  way  as,  and  as  forming  part  and 
parcel  of,  the  mill  erected  on  the  land,  then  there  is  no 
difiiculty  in  holding  that  it  is  within  the  covenant  to  insure 
the  buildings  on  the  lands,  and  that  the  plaintiffs  are  equit- 
ably entitled  to  the  whole  of  the  insurance  moneys  by 
force  of  the  covenant :  Greet  v.  Citizens'  Insurance  Co.y 
5  A.  R  596 ;  27  Gr.  121  ;  or  under  K  S.  0.  ch.  102,  sec.  4 
(2),  the  Act  respecting  Mortgages  of  Real  Estate  :  Edmonds 
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V.  Hamilton  Provident  and  Loan  Society  18  A.  R.  347.  If  Judgment, 
the  fixed  machinery  was,  as  under  ordinary  circumstances  it  Osler, 
would  be  as  between  mortgagor  and  mortgagee  of  the  free- 
hold,  part  of  the  land  on  the  principle  quicquid  planta- 
tuT  solo  solo  cedit,  the  mortgagees'  right  could  not  be 
effected  by  reason  of  the  insurance  company  having  for 
their  own  purposes  separately  insured  the  mill  and  the 
machinery  thereon  for  different  amounts :  Carr  v.  Fire 
Assurance  Association,  14  0.  R  487.  This,  however,  is  not 
the  ordinary  case.  It  is  apparent  on  the  face  of  the  mort- 
gage that  it  was  made  in  pursuance  of  the  agreement,  which 
is  recited  therein,  though  inaccurately.  It  does  not  purport 
to  convey  the  machinery,  and  we  see  that  by  the  agree- 
ment it  is  expressly  stipulated  between  the  parties,  not 
merely  that  the  property  in  and  title  to  the  machinery, 
shall  not  pass  to  the  proposed  purchasers  until  payment  of 
the  price ;  but  also,  that  notwithstanding  the  giving  of  a 
mortgage,  it  shall  not  pass,  and  that  even  if  attached  to 
"  real  estate,"  it  is  not  to  be  considered  as  part  of  any  "  real 
•estate,"  but  shall  remain  personal  property  until  full  pay- 
ment has  been  made.  By  the  same  agreement  the  proposed 
purchasers  contract  to  give  a  first  mortgage  "  on  the  mill 
property,  one-half  acre,"  and  it  is  this  which,  under  a  more 
precise  description,  the  mortgage  purports  to  convey.  I 
do  not  think  that  the  erroneous  recital  of  this  term  of  the 
agreement  as  a  condition,  "  that  the  mortgagors  should  give 
the  mortgagees  a  first  mortgage  on  the  mill  site  and  build- 
ings thereon  and  all  machinery  therein,"  can  be  regarded 
^s  indicative  of  an  abandonment  by  the  piaintifis  of  their 
larger  rights  under  the  agreement,  and  of  an  intention 
that  the  machinery  should,  notwithstanding,  become  and 
be  treated  as  part  of  the  realty,  and  capable  of  passing 
and  being  conveyed  under  general  terms,  appropriate  to  a 
•conveyance  of  that  description  of  property.  The  agree- 
ment, moreover,  contains  a  clause  by  which  the  piaintifis 
were  amply  protected  in  respect  of  insurance.  As  personal 
property,  the  title  to  which  remained  in  them,  and  in  which 
they  were  so  largely  interested,  they  were  of  course  en- 
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Judgment,  titled  to  insure  in  their  own  names,  but  the  agree- 
OsLER,  ment  gives  them  the  right  to  charge  the  premiums  to  the 
purchasers,  and  makes  the  premiums  a  charge  on  the  pro- 
perty in  the  same  way  as  the  unpaid  purchase  money.  I 
think,  therefore,  though  on  the  argument  I  had  rather  a 
different  impression  as  to  the  scope  of  the  mortgage,  that 
neither  under  the  covenant  nor  under  section  4  of  the 
statute  (a  section  which  I  think  is  necessarily  confined  to 
the  insurance  on  the  mortgaged  property),  are  the  plain- 
tiffs entitled  to  more  of  the  insurance  than  S360,  the 
amount  adjusted  in  respect  of  the  building. 

The  plaintiffs,  however,  argue  that  even  if  their  claim  to 
the  insurance  fails  under  the  covenant,  yet  they  have  an 
equity  to  it  because  the  insurance  they  had  themselves 
procured  was  defeated  or  lost  by  means  of  the  mortga- 
gors' act  in  effecting  the  insurance  now  in  question,  with- 
out the  assent  of  the  prior  insurers.  Now,  as  to  this,  it 
must  be  observed  that  the  right  of  the  plaintiffs  was  to 
insure  their  interest  in  the  machinery  in  their  own  names 
and  to  charge  the  premiums  to  the  purchasers  under  the 
agreement.  The  mortgage  conferred  upon  them  no  right 
to  insure  either  the  machinery  or  the  mill,  either  in  their 
own  names  or  in  that  of  the  mortgagors,  though  they  might 
have  required  the  mortgagors  to  insure  the  latter,  and  were 
entitled  to  the  benefit  of  such  insurance. 

The  mortgagors  were  entitled  to  insure  their  own  inter- 
est in  the  machinery  and  they  did  so,  but  without  notice, 
so  far  as  appears  by  the  special  case,  of  the  unauthorized 
insurance  which  the  mortgagees  had  already  obtained  ; 
unauthorized,  I  mean  by  the  mortgage,  and  unauthorized 
by  the  agreement,  as  having  been  obtained  in  the  name  of 
the  mortgagors.  This  being  so,  I  cannot  see  how  the  fact 
that  the  mortgagors  omitted  to  answer  the  mortgagees'  letter 
of  the  24th  November,  gives  the  latter  an  equity  to  receive 
the  mortgagors'  insurance,  except  to  the  extent  that  it  was 
an  insurance  under  the  covenant  in  the  mortgage.  The 
difficulty  has  been  caused  by  the  mortgagees  themselves 
not  insuring  in  the  only  way  they  were  entitled  to  do. 


XXI.]         WATEROUS  ENGINE  WORKS  CO.  V.  M'CANN. 


49^ 


This  can  give  them  no  right  to  the  insurance  which  the  Judgment, 
mortgagors  were  justified  in  obtaining  for  themselves.  Osler, 

The  appeal  should  be  allowed  with  costs,  and  the  plain- 
tiff's  recovery  restricted  to  the  sum  of  $3f)0,  and  the 
answer  to  the  questions  submitted  modified  accordingly. 
Costs  below  are  governed  by  the  agreement. 

Maclennan,  J.  A. : — 

If  the  rights  of  the  parties  depended  alone  on  the  land 
mortgage,  there  could  be  no  doubt  of  the  right  of  the 
plaintiffs  to  recover  the  insurance  money  in  question.  The 
mortgage  contains  a  covenant  to  insure  the  messuages  and 
buildings  on  the  mortgaged  lands  to  the  amount  of  $3,000, 
and  to  assign  and  deliver  to  the  mortgagees  the  policy  and 
receipts,  etc.  The  insurance  having  been  effected,  it  must 
be  taken  to  have  been  made  in  pursuance  of  the  cove- 
nant ;  and  although  neither  the  policy  nor  the  receipt  Vv^as 
assigned  to  the  plaintiffs  before  the  fire,  the  plaintiffs 
have  the  same  right  to  an  assignment  of  the  insurance 
money  as  they  had  to  an  assignment  of  the  policy  and  the 
receipt  or  receipts. 

If  there  could  have  been  any  doubt  of  the  plaintiffs' 
right,  as  I  have  thus  stated  it,  by  virtue  of  their  mortgage 
and  the  covenant  contained  therein,  it  would  be  wholly 
removed  by  the  provisions  of  the  Mortgage  Act,  R.  S.  O. 
ch.  102,  sec.  4.  Sub-section  2  of  that  section  enacts 
that  without  prejudice  to  any  obligation  to  the  contrary 
imposed  by  law  or  by  special  contract,  a  mortgagee  may 
require  that  all  money  received  on  an  insurance  be  ap- 
plied in  or  towards  the  discharge  of  the  money  due  under 
his  mortgage.  This  section  4  seems  to  have  been  intended 
to  take  the  place,  and  to  extend  the  operation  of,  the 
Imperial  Act  14  Geo.  III.  ch.  78,  which  was  held  to  be  in 
force  in  this  Province,  and  to  be  enforceable  by  a  mortgagee  : 
Stinson  v.  Pennock,  14  Gr.  604  ;  and  accordingly  the  Im- 
perial Act  was  repealed  as  to  this  Province  in  the  following 
Session  by  50  Vic.  ch.  26,  sec.  154  (0.).    We  had  occasion  to 
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Judgment,  consider  section  4  in  Edmonds  v.  Hamilton  Provident  and 
MACLENN4N, -/^oa?!  Society,  18  A.  R.  847,  but  in  that  case  the  insurance 
J-A.  money  had  been  received  by  the  mortgagees,  and  the  ques- 
tion was  as  to  its  application  in  payment  of  the  debt.  But 
it  was  recognized  that  by  that  section  fire  insurance  effected 
by  a  mortgagor  is  now,  in  the  absence  of  agreement  to  the 
contrary,  part  of  the  mortgagee's  security. 

It  is  said,  however,  that  the  agreement  between  the 
mortgagors  and  mortgagees  in  this  case  must  be  regarded  ; 
and  that  by  that  agreement  the  maclrinery  which  was  the 
subject  of  it  was  to  be  and  remain  the  property  of  the 
mortgagees,  notwithstanding  the  mortgage,  and  that  it  was, 
therefore,  in  effect,  not  included  in  the  mortgage,  and  the 
insurance  upon  it,  is,  therefore,  not  within  the  covenant  or 
the  Mortgage  Act;  and  that  objection  must  now  be  con- 
sidered. 

The  agreement  referred  to  is  dated  the  15th  February, 
and  is  for  the  manufacture  by  the  plaintiffs  for  Jenkins  and 
Hatton,  a  firm  of  millers,  of  a  steam  engine  and  boiler, 
and  also  of  a  roller  grist-mill  with  all  the  necessary  ad- 
juncts, the  whole  to  be  erected  upon  the  freehold  of  the 
mortgagors.  The  price  was  to  be  $5,100,  of  which  part 
was  to  be  paid  down,  and  for  the  balance  promissory  notes 
were  to  be  given,  payable  in  sums  of  $300  every  three 
months.  The  purchasers  agreed  to  give  a  first  mortgage 
for  the  purchase  money  on  the  mill  property,  being  half 
an  acre  of  land  ;  and  it  was  stipulated  that  notwithstand- 
ing the  cash  payment  and  the  giving  of  notes,  or  of  a 
mortgage  on  the  property,  title  to  the  machinery  was  not 
to  pass  to  the  purchasers,  but  it  was  to  remain  the  pro- 
perty of  the  plaintiffs  ;  nor  was  the  machinery  to  be  at- 
tached so  as  to  form  a  part  of  any  real  estate,  and  if  so 
attached,  it  was  not  to  be  considered  as  any  part  of  any 
real  estate,  but  was  to  remain  part  of  the  property  until 
full  payment  of  the  price  and  of  any  obligations  there- 
for, etc. ;  but  the  purchasers  were  to  have  possession  and 
use  thereof  until  default  in  payment  of  the  price  or  some 
part  thereof,  or  some  obligation  given   therefor.  The 
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machinery  was  to  be  at  the  purchasers'  risk  of  fire;  and  Judgment, 
in  case  of  any  default,  the  vendors  could  resume  possession  Maclennaj 
to  secure  their  debt.  J--^- 

It  was  also  provided  that  in  the  event  of  resuming 
possession  or  selling  the  machinery,  the  vendors  should 
have  the  right  to  collect  the  deficiency,  if  any,  from  the 
purchasers.  It  was  also  provided  that  the  plaintiffs  might 
insure  the  machinery  for  two- thirds  of  the  debt  and  charge 
the  premiums  to  the  purchasers ;  and  that  in  that  case 
the  premiums  should  become  a  charge,  the  same  as  the 
debt.  By  one  of  the  terms  of  this  agreement,  the  ma- 
chinery was  to  be  delivered  on  or  about  the  1st  of  April, 
1892,  and  the  appeal  case  states  that  in  pursuance  of  the 
contract  the  machinery  was  all  furnished  and  delivered  to 
and  placed  in  the  mill  of  Jenkins  and  Hatton  by  the  plain- 
tiffs; and  that  the  former  carried  on  their  business  as 
millers  w^ith  the  said  machinery,  boiler  and  engine  ;  and 
on  the  5th  of  May,  1892,  executed  the  mortgage  in  ques- 
tion to  secure  $4,375  remaining  due  and  unpaid  under  the 
contract. 

The  case,  therefore,  is  that  after  the  making  of  the  con- 
tract, and  before  the  mortgage,  the  machinery  in  question 
was  by  the  act  of  the  plaintiffs  themselves,  and  with  the 
assent  of  the  purchasers,  affixed  to  the  freehold  of  the  pur- 
chasers, and  became  in  law  parcel  thereof.  It  was  not  a 
<;ase  of  trade  fixtures  as  between  landlord  and  tenant,  or  a 
case  of  fixtures  at  all.  The  machinery  became  in  law  part 
of  th(i  freehold,  subject  to  an  agreement  between  the 
owners  of  the  freehold  and  the  plaintiffs  that  for  certain 
purposes  as  between  them  it  should  remain  personal  pro- 
perty. The  machinery  was,  therefore,  in  law,  real  estate, 
but  in  equity,  as  between  the  parties,  and  by  virtue  of  their 
agreement,  it  was  to  be  regarded  as  personal  property. 

The  agreement  of  sale  was  made  on  the  15th  February. 
It  was  not  under  seal.  The  mortgage  is  in  the  statutorv 
short  form,  and  was  made  on  the  5th  of  May  afterwards, 
^ind  it  is,  of  course,  by  deed.  While,  therefore,  both  the 
instruments  refer  to  each  other,  and  must  be  read  together. 
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Judgment,  if  there  is  any  want  of  harmony  or  any  inconsistency  irk 
Maclennan,  their  provisions,  the  later  and  more  solemn  instrument 
J--^-      must  prevail. 

Now,  it  was  quite  competent  to  the  parties,  if  they 
thought  fit  when  giving  the  mortgage,  to  qualify  the  terms 
of  the  previons  agreement ;  or  to  define  or  expand  the 
sense  in  which  they  understood  it ;  and,  therefore,  if  the 
recital  and  covenant  to  insure  should  be  deemed  at 
variance  with,  or  wider  than  the  agreement,  I  think  we 
ought  still  to  give  eftect  to  them.  I  do  not  myself  see  any 
inconsistency  between  them.  The  agreement  merely  gave 
the  plaintiffs  the  option  of  insuring.  They  might  or  might 
not.  If  they  did,  that  did  not  prevent  the  mortgagors 
doing  the  same,  nor  that  both  insurances  should  stand  as 
security  for  the  debt.  In  no  case  could  the  plaintiffk 
recover  more  than  their  debt. 

Now,  the  meaning  of  the  mortgage  is  clear.  The  agree- 
ment recited  is,  that  the  mortgage  should  cover  the  mill 
site  and  buildings  thereon  and  all  machinery  therein,  and 
upon  the  true  construction  of  the  deed  I  think  it  clear, 
the  machinery  is  included  both  in  the  grant  and  in  the 
covenant  for  insurance.  That  being  so,  I  think  it  is  imma- 
terial that  for  another  purpose  the  parties  had  agreed  that, 
notwithstanding  the  mortgage,  the  property  should  be 
regarded  as  personal  property.  That  agreement  was  for  a 
limited  purpose.  It  was  to  enable  the  plaintiffs  to  take 
back  the  machinery,  to  sever  it  if  necessary  from  the  land 
in  order  to  secure  their  debt. 

It  was  not  disputed  that  notwithstanding  the  agree- 
ment the  purchasers  had  an  insurable  interest.  If  so,  why 
should  that  interest  not  have  passed  by  the  mortgage  to 
the  plaintiffs  as  security  ?  I  see  no  reason.  If  it  be  assigned 
as  a  reason  that  while  the  mortgagors  had  an  insurable 
interest  as  against  the  rest  of  the  world,  they  had  none  as 
against  the  plaintiffs,  that  must  be  by  way  of  estoppel^ 
and  by  reason  of  the  agreement  only.  But  if  the  plain- 
tiffs are  to  be  estopped  by  the  agreement,  why  are  the 
mortgagors  not  still  more  estopped  by  the  later  instrument^ 
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which  is  a  deed,  and  contains  a  solemn  recital  inconsistent  Judgment, 
with  the  agreement  ?  Maclennan, 

Upon  the  whole,  I  see  no  reason  for  depriving  the  plain- 
tiffs  of  the  benefit  of  the  insurance  stipulated  for  in  the 
mortgage  ;  and  I  do  nob  think  it  necessary  to  refer  to  the 
insurance  which  the  plaintiffs  had  effected  in  other  com- 
panies. I  do  not  see  how  the  case  is  affected  by  it  in  any 
way. 

I  think  the  appeal  should  be  dismissed. 

Hagarty,  C.  J.  0.  : — 

I  agree  with  my  brother  Maclennan. 

The  Court  being  divided  in  opinioTiy 
the  appeal  was  dismissed  with  costs. 
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Gibson  v.  Township  of  North  Easthope. 


Drainage — Petition —  Withdrawal. 

The  plaintiff  in  1884,  after  signing  a  petition  for  the  construction  of  a 
drain,  wrote  to  the  council  objecting  to  the  work  for  reasons  set  out,  but 
in  1885  the  council  passed  the  necessary  by-law  and  issued  debentures. 
Subsequently  the  plaintiff  gave  notice  of  his  intention  to  move  to  quash 
the  by-law,  but  afterwards  he  withdrew  this  notice  and  tendered  for 
the  work.  In  1889,  he  attacked  the  by-law,  alleging,  among  other 
grounds,  that  it  was  void  by  reason  of  his  withdrawal  : — 

Held,  per  Hagabty,  C,  J.  0.,  that  before  53  Vic.  ch.  50,  sec.  35  (0.),  a 
petitioner  could  not  withdraw. 

Per  Burton,  J.  A. — That  there  was  no  power  of  withdrawal,  and  that  in 
any  event  the  question  whether  there  had  been  withdrawal  or  not,  was. 
for  the  council. 

Per  OsLER  and  Maclennan,  J  J.  A. — That  there  was  a  power  of  with- 
drawal, but  that  there  had  in  fact  been  no  withdrawal,  and  that  even? 
if  there  had  the  plaintiff  was  estopped  from  maintaining  the  action, 
his  conduct  having  been  such  as  to  induce  the  council  to  believe  that 
their  jurisdiction  was  not  contested. 

Judgment  of  the  Queen's  Bench  Division  reversed. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg-- 
ment  of  the  Queen's  Bench  Division. 

The  plaintiff,  who  was  the  owner  of  land  in  the  township 
of  North  Easthope,  brought  the  action  in  1889  to  have  a 
drainage  by-law  passed  in  1885  and  in  that  year  acted 
upon  declared  illegal,  and  he  claimed  repayment  of  assess- 
ments paid  by  him  and  damages.  He  also  alleged  that 
the  work  had  been  negligently  done,  and  that  no  proper 
outlet  had  been  made,  and  in  the  alternative  asked  that 
the  defendants  should  be  ordered  to  complete  the  work 
properly,  and  he  also  asked  that  they  should  be  restrained 
from  bringing  water  upon  his  land  through  a  culvert  con- 
structed by  them. 

A  mass  of  evidence  was  taken  before  Proudfoot,  J.,  and 
Woods,  Co.  J.,  and  on  this  evidence  the  case  was  argued 
before  Meredith,  J.,  who,  on  the  13th  of  July,  1891, 
gave  judgment  holding  that  the  by-law  was  valid,  but 
directing  certain  repairs  to  be  made  to  the  drain  and 
declaring  that  the  defendants  had  no  right  to  bring  water 
on  the  plaintiff's  land  through  the  culvert.    On  motion. 
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by  the  plaintiff  to  the  Queen's  Bench  Division  he  obtained  statement, 
all  the  relief  prayed  for,  and  the  defendants  then  appealed, 
their  appeal  being  argued   before  Hagarty,  C.  J.  0., 
Burton,  Osler,  and  Maclennan,  JJ.  A.,  on  the  13th,  14th 
and  15th  of  March,  1894. 

Idington,  Q.  C,  for  the  appellants. 
J.  B.  Rankin,  for  the  respondent. 

June  SOth,  1894.    Hagarty,  C.  J.  0.  :— 

The  judgment  of  the  Divisional  Court  turned  almost 
wholly  on  their  view  as  to  the  insufficiency  of  the  petition 
and  the  consequent  want  of  jurisdiction  in  the  municipality 
to  proceed  with  the  work.  This  depended  on  the  right  of 
withdrawal  of  the  plaintiff's  name  and  of  one  Makins  who 
had  originally  signed  the  petition. 

The  learned  Judges  considered  that  the  petitioners  had  a 
right  to  withdraw  from  the  petition,  and  the  decision  of 
Wilson,  C.  J.,  in  In  re  Misener  and  Wainjleet,  46  U.  C.  E,. 
457  (1882),  was  relied  on,  as  we  are  informed.  The  Court 
does  not  discuss  the  question  of  the  right  of  withdrawal, 
but  assume  it  to  exist. 

That  case  was  peculiar  and  laid  down  some  propositions 
with  which  we  may  safely  agree,  viz. :  that  where  a 
specified  improvement  is  asked  for,  the  council  cannot  pro- 
ceed to  enter  upon  a  work  wholly  different.  "  If  "  as  the 
learned  Chief  Justice  Wilson  says  "  the  council  can  act  as 
they  please  when  a  petition  is  put  in,  they  might  build  a 
bridge  in  place  of  a  culvert,  or  drain  in  a  contrary  direc- 
tion to  that  desired,"  etc. 

He  holds  very  distinctly  that  a  petitioner  may  with- 
draw after  subscription,  up  to  the  time  of  making  the 
contract  for  the  work  or  until  negotiation  of  debentures 
or  money  raised  for  prosecution  of  the  work.  But  no 
authority  is  cited  as  to  withdrawal,  nor  has  any  been 
cited  to  us  under  our  Municipal  Acts.  He  was  also  of 
opinion  that  parties  could  not  so  withdraw  without  paying 
the  costs  so  far  incurred  by  the  council. 
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Judgment.       This  petition  was  presented  in  1884,  and  a  by-law  was 
Hagarty,  at  once  passed  appointing  a  surveyor.    A  counter  petition 
G.J.O.     ^g^g  presented  on  the  25th  August,  1884,  and  there  was 
much  contestation  as  to  whether  a  certain  person  had 
afterwards  desired  his  name  to  be  erased  therefrom. 

The  surveyor's  report  under  the  by-law  bears  date  J uly 
30th,  1884. 

The  matter  was  discussed  in  council  in  x\.ugust,  and  the 
counter  petition  was  discussed.  It  was  adjourned  to  Sep- 
tember, and  again  to  13th  October,  and  after  the  explana- 
tion of  the  engineer  several  names  appear  to  have  been 
w^ithdrawn  from  the  counter  petition. 

Again  they  met  24th  November,  1884,  and  a  letter  from 
the  plaintiff  was  presented  objecting  to  the  scheme  chiefly 
on  the  ground  of  the  council's  delay  in  losing  the  season 
of  1884  for  the  work. 

On  December  13th,  the  plaintiff  was  notified  that  unless 
all  costs  respecting  the  drainage  work  accrued  up  to  date 
be  paid  the  requisite  by-law  would  be  passed  at  their 
next  meeting. 

On  the  10th  January,  the  by-law  was  passed  and  pro- 
visionally adopted.  The  usual  proceedings  as  to  assessment 
and  revision  were  taken. 

On  March  30th,  1 885,  the  by-law  was  finally  passed. 

On  the  9th  April  following  the  plaintifi  notified  the  coun- 
cil of  his  intention  to  move  to  quash  the  by-law  so  far  as  it 
afi'ected  him  and  his  two  named  lots. 

Again,  by  a  notice  served  on  the  24th  April,  he  withdrew 
the  last  notice  and  asked  to  be  granted  the  privilege  of 
constructing  the  drain  proposed  by  the  by-law  in  a  more 
proper  manner  than  was  set  out  on  the  profile  as  he  con- 
sidered the  dimensions  of  the  ditch  to  be  insufiicient,  but 
that  he  would  improve  it  at  his  own  expense,  failing  which 
he  would  demand  compensation  for  the  work  he  had 
already  done  on  the  drain.  Tenders  were  then  advertised 
for  and  one  (among  others)  from  the  plaintiff  was  received 
offering  as  to  certain  specified  work  a  named  sum  to  com- 
plete the  same  according  to  the  profile  to  the  satisfaction 
of  persons  employed  to  examine  the  same. 
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The  contract  was  given  to  others  and  executed  in  June,  Judgment. 
1885,  and  in  July,  1885,  debentures  were  issued  and  sold.  Hagarty, 

It  appeared  that  the  plaintiff  had  complained  as  the  work     C.  J.O. 
proceeded  that  the  drain  was  not  of  sufficient  capacity 
and  not  deep  enough  by  the  plans. 

The  assessments  were  levied  on  the  plaintiff  and  others. 
In  the  first  year  he  allowed  his  rate  to  be  distrained  for, 
and  he  paid  the  next  year  under  protest  and  sued  unsuc- 
cessfully in  the  Division  Court  to  recover  the  same,  but 
was  nonsuited. 

All  the  details  of  the  numerous  proceedings  are  set  out 
in  the  very  laboriously  careful  judgment  of  Mr.  Justice 
Meredith,  which  I  have  carefully  examined,  and  with  the 
result  arrived  at  by  him  I  substantially  concur. 

The  Divisional  Court's  decision  is  wholly  based  on  the 
alleged  want  of  jurisdiction,  or,  in  other  words,  the  insuffi- 
ciency of  the  petition  by  which  the  council  was  set  in 
motion,  recognizing  the  right  of  original  petitioners  to  with- 
draw their  names. 

By  the  Act  of  1890,  53  Vic.  ch.  50,  sec.  35  (O.),  provision 
was  made  to  allow  withdrawal.  It  now  appears  in  the 
Consolidated  Municipal  Act  of  1892,  sec.  509,  sub-sec.  22, 
and  any  person  who  has  signed  a  petition  may  withdraw 
therefrom  and  abandon  such  petition  at  any  time  before 
the  expiry  of  the  time  limited  for  appealing  from  the  pro- 
posed assessment  to  the  Court  of  Revision,  but  not  after- 
wards, and  if  the  proposed  w^ork  be  not  proceeded  with  on 
a,ccount  of  such  withdrawal  from  the  petition,  then  the 
persons  signing  such  petition,  including  those  who  have 
withdrawn  therefrom,  shall  be  'pro  rata  chargeable  with 
and  liable  to  the  municipality  for  the  expenses  incurred  in 
■connection  with  the  petition,  and  the  amount  shall  be 
entered  in  the  collector's  roll  and  be  collected  as  other 
sums,  etc. 

It  is  not  suggested  that  there  had  been  any  previous 
legislation  as  to  withdrawing  or  payment  of  expenses. 
I  need  hardly  say  with  what  respect  I  view  any  decisions 
of  our  late  colleague  Sir  Adam  Wilson,  but,  as  already 
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Judgment,  noticed,  he  has  not  discussed  the  state  of  the  law  but  has 
Haoabty,  apparently  assumed  it  to  be  as  he  decides,  and  he  adds 
C.J.O.  ^}jg^^  withdrawal  should  be  on  payment  of  the  expenses 
incurred,  and  thinks  that  the  making  of  the  contract  and 
other  matters  would  put  an  end  to  such  right  to  withdraw.. 

If  the  right  existed  it  is  not  easy  to  see  up  to  what  time 
it  was  necessarily  limited,  nor  in  what  manner  the  expenses, 
could  be  recovered. 

I  feel  compelled  to  hold  that  the  right  to  withdraw  did 
not  in  1884  exist,  as  claimed  here.  The  council  was  set 
in  motion  by  a  duly  signed  petition  and  jurisdiction  there- 
by given  for  the  subsequent  proceedings. 

If  Makins  and  the  plaintiff  be  reckoned  as  petitioners  it 
is  conceded  that  the  petition  was  sufficient  to  base  juris- 
diction. The  evidence  as  to  Makins  afterwards  withdraw- 
ing from  the  counter  petition  of  August  was  exceedingly 
unsatisfactory.  The  Queen's  Bench  Division  considered  it 
was  not  proved  that  he  so  withdrew.  Our  learned  brother 
Meredith  held  otherwise. 

I  have  read  Makins'  evidence  and  find  it  most  difficult 
to  rely  much  on  it. 

7Vs  I  do  not  affi-ee  with  the  Court  in  following  Sir  Adam 
Wilson's  decision,  I  do  not  think  it  necessary  to  furth©]- 
discuss  the  question  of  withdrawal. 

As  to  the  plaintiff,  in  addition  to  our  application  of  the 
law  to  Makins'  case,  T  can  hardly  understand  his  being: 
allowed  to  deny  that  he  is  responsible  as  an  original  peti- 
tioner for  giving  jurisdiction  to  the  council. 

It  was  extremely  difficult  for  the  council  or  any  one  else 
to  have  a  clear  view  of  his  position  except  that  he  was 
quite  content  to  let  the  project  be  carried  out  provided  he 
was  allowed  to  manage  it  according  to  his  own  ideas,  but 
that  he  would  oppose  it  if  his  views  were  not  adopted. 

He  gives  notice  of  moving  to  quash  the  by-law,  so  far  as 
it  affected  his  property.  He  then  notifies  them  that  he- 
abandons  such  notice  and  asks  them  to  give  him  the  con- 
struction of  the  work  in  a  better  manner  than  the  profile 
required,  such  improvement  to  be  at  his  own  expense. 
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Again  he  sends  in  a  tender  offering  to  do  certain  of  the  Judgment, 
work  at  a  named  price  under  the  profile,  etc.  Hagarty, 

At  the  Court  of  Revision  he  appeared  and  objected  to 
certain  assessments,  and  afterwards  abandoned  his  appeal 
in  writing. 

I  am  unable  to  understand  how  such  a  course  of  con- 
duct on  a  petitioner's  part  could  be  tolerated. 

If  he  could  not  legally  withdraw  it  is  not  absolutely 
necessary  further  to  discuss  whether  he  had  not  by  his 
''fast  and  loose"  course  of  preceding  debarred  himself 
from  any  supposed  right  of  withdrawal,  but  I  have  a  very 
strong  opinion  against  his  right  to  act  as  he  has  done. 

In  1884  the  Supreme  Court  decided  against  the  right  of 
persons  after  their  petition  on  the  Canada  Temperance 
Act  had  been  lodged  with  the  Secretary  of  State  to  with- 
draw their  names  therefrom.  The  case,  is  not  further 
reported  than  as  noted  in  Cassels'  Digest,  p.  106 :  In  re 
Canada  Temperance  Act  and  The  County  of  Kent. 

Meredith,  J.,  adopted  the  view  that  the  right  of  with- 
drawal existed,  under  Wilson,  C.  J.'s,  decision.  He 
considered  Makins  as  proved  to  have  withdrawn  his  with- 
drawal, and  considered  that  the  plain tifi'  had  not  formally 
withdrawn,  and  that  by  his  conduct  he  must  be  held  as  an 
original  petitioner  and  precluded  from  so  doing. 

There  is  much  force  in  the  manner  in  which  the  learned 
Judge  presents  his  view,  and  I  think  the  evidence  sup- 
ports it. 

I  also  find  and  determine  that  the  plaintift"  is  by  his  acts 
and  acquiescence  precluded  from  obtaining  the  relief  claimed 
in  regard  to  this  by-law.  It  is  needless  to  repeat  the  facts 
which  have  been  already  stated  bearing  upon  this  point. 
Looking  only  at  the  writings  bearing  upon  the  question 
there  is  sufficient  clear  and  unequivocal  evidence  to  sustain 
this  defence.  It  would  be  a  strange  thing  if  now  years 
after  the  passing  of  the  by-law,  the  borrowing  of  the  money, 
and  the  making  of  the  drain,  and  after  all  the  use  and 
benefit  of  it  which  the  plaintiff"  has  had,  the  Court  would  at 
his  instance  declare  the  whole  proceedings  illegal,  the  de- 
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Judgment,  fendants  and  those  acting  under  them  trespassers,  and  the 
Hagarty,   plaintiff  entitled  not  only  to  a  return  of  the  money  paid 
C.J.O.  -j^iYn  and  interest  but  to  damages. 

I  think  the  learned  Judge  rightly  disposed  of  the  charges 
against  the  engineer  and  the  clerk  and  the  objections  as 
to  the  drain  not  being  made  substantially  in  accordance 
with  the  profile  and  contract,  also  as  to  depth  at  one  place. 
As  to  the  extra  bringing  of  water  upon  the  plaintiff's  land, 
the  Judge  holds  that  there  was  no  appreciable  or  sub- 
stantial damages  proved.  But  he  holds  this  to  be  unlaw- 
ful, and  something  that  might  ripen  into  a  right,  and  the 
order  of  the  Court  is  that  the  defendants  have  six  months 
to  acquire  the  right,  and  in  default  they  are  enjoined  from 
so  discharging  the  water  on  the  plaintiff's  land.  Also  that 
the  defendants  have  allowed  the  drain  to  become  filled  up 
and  out  of  repair,  and  inadequate,  and  the  defendants  are 
ordered  to  put  the  same  in  repair. 

There  is  no  cross-appeal  against  these  findings  in  favour 
of  the  plaintiff.  They  dispose  of  a  large  portion  of  the 
numerous  complaints  made  by  the  plaintiff,  assuming  the 
by-law  to  be  held  valid. 

I  have  not  discussed  the  point  whether  under  section 
292  of  the  Act  of  1883,  46  Vic.  ch.  18  (0.),  (which  governs 
the  case),  it  may  be  held  that  the  council  duly  disposed  of 
the  objections  to  the  petition  as  to  sufficiency  of  the  signa- 
tures. 

In  In  re  Robertson  and  North  Easthope,  16  A.  R  214, 
we  had  occasion  to  notice  this  point.  It  is  not  very  plain 
whether  the  investigation  allowed  by  these  sections  ever  in 
effect  took  place,  or  that  the  council  held  the  enquiry  for 
evidence  and  determination  contemplated  by  the  Legisla- 
ture. I  prefer  resting  my  decision  upon  the  other  grounds. 

I  think  that  the  appeal  must  be  allowed,  and  the  judg- 
ment of  the  trial  Judge  restored. 

Burton,  J.  A. : — 

In  this  action,  commenced  on  the  19th  February,  1889, 
against  the  municipality  to  recover  inter  alia  damages 
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for  flooding  the  plaintifl''s  lands  by  means  of  works  con-  Judgment, 
structed  under  a  by-law  passed  early  in  1885  in  pursuance  Burton, 
of  the  drainage  clauses  of  the  Municipal  Act,  the  plain- 
tiff  bases  his  claim  chiefly  on  the  ground  that  the  by-law 
was  illegal  and  void  by  reason  of  the  petition  for  it  not 
having  been  signed  by  a  majority  in  number  of  the  persons 
shewn  by  the  then  last  revised  assessment  roll  to  be 
the  owners  of  the  property  to  be  benefited,  but  in  the 
event  of  the  by-law  being  held  to  be  legal  he  claims 
damages  by  reason  of  negligence  in  the  construction. 

When  the  petition  was  first  presented  it  was  signed,  as 
the  learned  trial  Judge  has  found,  admittedly  by  the 
requisite  number  of  petitioners,  including  the  plaintiff*, 
and  the  by-law  was  introduced  provisionally  appointing  a 
surveyor  to  make  the  necessary  survey,  plans,  and  esti- 
mates. 

After  the  completion  of  the  survey,  and  when  the  matter 
came  again  before  the  council,  a  counter-petition,  as  it  is 
called,  was  presented  against  proceeding  with  the  work, 
signed  among  others  by  seven  of  the  original  petitioners, 
and  the  matter  was  adjourned  to  enable  the  council  to 
obtain  legal  advice.  It  was  adjourned  again  once  or  twice 
and  the  matter  discussed  in  the  presence  of  the  parties, 
and  on  explanations  being  received  from  the  engineer 
several  of  the  opponents  withdrew  their  objections,  and 
even  assuming  that  petitioners  having  once  set  the  council 
in  motion  could  legally  withdraw  their  names  after  ex- 
penses had  been  incurred,  there  was  still  a  majority  if  one 
John  Makins  who  was  originally  a  petitioner  had  not 
withdrawn  and  the  plaintiff*  had  not  ceased  to  be  a  pe- 
titioner. 

The  learned  trial  Judge  found  that  John  Makins  had  not 
withdrawn,  and  that  the  plaintiff*  had  never  ceased  to  be 
a  petitioner. 

The  by-law  was  never  moved  against,  but  on  the  con- 
trary, if  not  originally  void  for  want  of  the  requisite 
number  of  petitioners,  is  claimed  to  be  validated  if  valida- 
tion were  necessary  by  notice  given  under  section  573  of 
46  Vic.  ch.  18  (0.) 
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Judgment.      The  Divisional  Court  reversed  this  decision  and  held  the 
Burton,    petition  not  to  be  signed  by  the  requisite  number. 
J. A.  Y\[q  Q^Ye  brought  face  to  face,  therefore,  with  the  question 

of  whether  the  petitioner  had  a  right  to  withdraw  after 
setting  the  council  in  motion,  and  whether  there  is  any 
power  in  the  Court,  in  a  proceeding  of  this  nature,  to  reverse 
the  finding  of  the  council  itself,  who,  in  my  opinion,  were 
a  domestic  forum  constituted  by  the  Legislature  to  decide 
summarily  and  final!}'  whether  this  condition  precedent  to 
the  passing  of  the  b^^-law  had  been  complied  with. 

None  of  the  names  in  question  were  ever  struck  ofi*  the 
petition.  A  document  was  presented  desiring  their  names 
to  be  removed,  and  after  many  adjournments  and  much  dis- 
cussion the  council,  though  in  a  very  informal  way,  did,  I 
think,  proceed  to  decide,  and  seemed  to  be  satisfied,  that 
the  petition  was  sufficiently  signed. 

The  inconvenience  of  having  a  question  of  this  kind 
raised  years  after  the  passing  of  the  by-law  and  the  exe- 
cution of  the  work  is  manifest,  but  a  perusal  of  sections 
292  and  293  of  46  Yic.  ch.  18  (0.)  seems  to  fortify  the  view 
that  such  a  withdrawal  was  not  contemplated,  and  they 
point  out,  I  think,  very  clearly  the  grounds  upon  which 
alone  the  sufficiency  of  the  petition  can  be  enquired  into. 

1.  Any  person  objecting  that  the  necessary  notice  was 
not  given  ; 

2.  Or  that  some  of  the  signatures  are  not  genuine,  or 
were  obtained  upon  incorrect  statements,  and  that  the 
proposed  by-law  is  contrary  to  the  wishes  of  the  persons 
whose  signatures  were  so  obtained,  and  that  the  remaining 
signatures  do  not  amount  to  the  number  nor  represent 
the  amount  of  property  necessary  to  the  passing  of  the 
by-law. 

These  matters  were  fully  and  frequently  discussed  before 
the  council  who  were  satisfied  that  the  petition  was  suffici- 
ently signed  by  persons  whose  names  were  obtained  with- 
out fraud  and  in  good  faith,  and  they  proceeded  to  act  upon 
the  by-law. 


XXI.]        GIBSON  V.  TOWNSHIP  OF  NORTH  EASTHOPE.  513 

It  is  not  necessary  to  decide  whether  any  appeal  could  'Judgment, 
be  taken  against  that  decision  upon  a  motion  to  quash  the  Burton, 
by-law.    I  may  state  my  own  opinion  that  it  was  not  the  J-^- 
intention  of  the  Legislature  to  allow  any  appeal,  but  that 
it  was  intended  that  the  decision  of  the  council  upon  all 
such  preliminary  matters  should  be  final  and  conclusive. 

In  making  this  remark  I  am  aware  that  it  has  been 
said  that  when  such  a  by-law  is  relied  on  the  onus  of 
shewing  that  jurisdiction  had  attached  was  upon  the  mu- 
nicipality ;  and  indeed  one  of  the  Judges  in  In  re  Robert- 
■son  and  North  Easthope,  16  A.  R.  214,  in  this  Court,  ex- 
presses the  opinion  that  the  decision  of  the  council  as  to  the 
sufficiency  of  the  number  signing  the  petition  is  not  final. 
I  took  part  in  that  decision,  and  whilst  not  concurring  in 
that  view  I  did  not  think  it  necessary  to  state  my  dissent 
a,s  I  agreed  in  the  result.  There  the  petition  was  not 
signed  by  the  requisite  number.  It  was  not  a  question  of 
whether  the  parties  signing  were  disqualified  or  had  been 
imposed  upon  ;  and  I  do  not  question  the  right  of  the 
Court  to  quash  where  there  has  been  no  notice  or  petition ; 
but  where  any  question  arises  as  to  the  signatures  or  as 
to  fraud  practised  upon  the  petitioners  to  obtain  their 
signature,  I  submit  with  great  confidence  that  the  Legis- 
lature intended  to  submit  such  questions  to  a  domestic 
forum  best  qualified  in  my  judgment  to  decide  it,  and  not 
to  leave  it  to  be  decided  by  a  Court  years  afterwards. 

The  recent  statute  53  Yic.  ch.  50,  sec.  35  (0.)  seems,  I 
think, to  confirm  the  view  of  the  Legislature  that  previously 
to  its  passage  a  petitioner  had  not  the  right  to  withdraw, 
but  it  would  have  been  more  equitable,  I  should  have 
thought,  to  visit  him  with  the  costs  and  to  have  relieved 
the  other  petitioners  who  were  no  parties  to  his  action. 

I  am  of  opinion,  therefore,  that  the  judgment  of  Mr. 
Justice  Meredith  holding  that  the  b3^-law  was  valid  was 
correct. 

If  valid,  it  is  clear  that  no  action  could  be  maintained 
against  the  council  for  the  manner  in  which  the  work  was 
done  by  the  contractors. 
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Judgment.    OSLER,  J.  A.  : — 

OSLER, 

The  by-law  which  is  attacked  in  this  action  is  a  drain- 
age by-law  passed  provisionally  in  the  usual  way  on  the 
10th  January,  1885,  and  finally  on  the  30th  March,  1885. 

In  that  year  the  debentures  authorized  to  be  issued  to 
meet  the  original  cost  of  the  construction  of  the  works 
were  issued  and  sold.  These  debentures  were  to  run  for 
ten  years,  payable  in  ten  equal  yearly  payments  from 
March,  1885,  and  the  yearly  assessments  to  meet  the  same 
have  been  made  and  paid,  and  several  by  the  plaintiff  him- 
self among  others. 

The  works  authorized  by  the  by-law  were  constructed 
in  the  years  1885  and  1886,  and  through  the  plaintiff's 
own  farm  in  1885,  and  this  action  was  not  brought  by 
him  until  the  19th  February,  1889. 

So  far  as  the  by-law  itself  is  concerned,  all  the  objections 
which  the  plaintifi'  now  makes  to  its  validity,  and  in  parti- 
cular the  insufficiency  of  the  petition  for  the  construction  of 
the  drain,  were  as  well  known  to  him  months  before  it  was 
passed  as  they  were  when  he  brought  his  action,  and  the 
case  is  pre-eminently  one  in  which  the  plaintiff  is  bound  to 
make  out  not  only  a  clear  and  strong  case  of  absolute  want 
of  jurisdiction  on  the  part  of  the  council,  but  to  establish,  in 
the  face  of  his  unexplained  delay,  that  his  own  status  or 
qualification  to  maintain  this  monstrous  litigation  is  un- 
affected. 

The  precise  ground  on  which  the  by-law  was  declared 
invalid  by  the  Court  below  is  that  the  work  had  not 
been  petitioned  for  by  the  majority  in  number  of  the 
persons  to  be  benefited  thereby  as  required  by  section 
570  of  the  Municipal  Act.  The  petition  was  presented  to 
the  council  on  the  26th  May,  1884,  and  as  presented  was 
sufficiently  signed,  but  after  the  engineer's  report  upon  the 
scheme  a  counter-petition  was  presented  on  the  25th 
August,  1884,  which  was  signed  by  some  of  the  signatories 
of  the  petition  who  thus  withdrew  from  the  latter,  as  it 
was  said,  and  so  converted  the  majority  into  a  minority. 
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Then  there  was  much  dispute  on  the  evidence  whether  some  Judgment, 
of  those  who  had  signed  the  counter-petition  had  not  author-  Osler, 
ized  their  names  to  be  struck  off  it,  and  so,  it  was  said,  re- 
instated  the  petition,  and  in  the  Court  below  the  case 
ultimately  turned  on  the  question  whether  the  plaintiff 
and  John  Makins,  who  had  both  signed  the  petition,  and 
the  latter  of  whom  had  signed  the  counter-petition,  re- 
mained petitioners.  Although  the  plaintiff  had  not  signed 
the  latter  he  had  written  a  letter  to  the  council  on  the  24th 
November,  1884,  opposing  the  construction  of  the  drain 
through  his  own  farm  on  the  ground  of  delay,  and  it  was 
said  that  Makins'  signature  to  the  cross-petition  had  been 
erased  with  his  assent.  The  Court  held,  reversing  Mere- 
dith, J.,  who  had  tried  the  case  on  the  evidence  as  reported, 
that  the  plaintiff's  letter  was  a  sufficient  withdrawal  from 
the  petition,  and  that  Makins'  authority  to  the  clerk  to 
strike  out  his  name  from  the  cross-petition  had  not  been 
established. 

The  loss  of  these  two  names,  it  was  held,  left  the  peti- 
tioners for  the  works  in  a  minority  and  invalidated  all  the 
subsequent  proceedings  of  the  council. 

Now,  as  to  this  part  of  the  case  it  appears  to  me,  looking 
at  the  great  length  of  time  which  was  suffered  to  elapse 
before  the  plaintiff'  brought  his  action ;  at  the  magnitude 
and  number  of  the  interests  which  would  be  affected  by  its 
success  ;  and  at  the  fact  that  the  works  authorized  by  the 
by-law  had  long  been  completed  and  carried  into  execu- 
tion ;  that  every  presumption  should  be  made  in  favour  of 
the  regularity  of  the  proceedings  of  the  council,  and  that  a 
petition  at  one  time  undoubtedly  sufficient  to  confer  juris- 
diction, which  they  in  fact  acted  upon, should  not  be  reduced 
and  their  jurisdiction  destroyed  except  upon  the  strictest 
proof  of  the  withdrawal  of  the  petitioners.  As  regards  the 
right  to  withdraw  I  confess  I  had  thought  it  was  approved 
by  our  decision  in  In  re  Rohe'rtson  and  North  East  hope,  16 
A.  R.  214.  It  was  so  decided  by  the  late  Chief  Justice  Sir 
Adam  Wilson  in  1882,  in  lie  Misener  and  Wainfleet,  46 
C.  R.  457,  upon  the  Municipal  Act  as  it  then  stood  :  section 
66 — VOL.  xxr.  A.R. 
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Judgment.  529  o£  K  S.  0.  [1877J  ch.  174.  After  that  decision  the  law 
OsLER,  was  twice  re-enacted  in  the  same  terms,  viz.,  in  the  Munici- 
pal  Act  of  1883,  and  again  in  the  revision  of  1887,  before  it 
was  altered,  and  the  right  to  withdraw  regulated  by  the 
Act  of  1890,  53  Vic.  ch.  50,  sec.  35  (0.),  by  adding  a  sub- 
section to  the  section  which  had  been  construed  in  Re  Mise- 
ner  and  Wainfieet,  and  we  may  assume  that  the  Court  below 
were  of  opinion  that  such  right  existed,  as  they  might 
have  overruled  that  case,  as  beinor  the  decision  of  a  sino^le 
Judge,  had  they  thought  it  wrongly  decided,  or  not  ap- 
proved by  In  re  Robertson  and  North  Easthope,  or  that 
the  construction  thereby  given  to  the  section  had  not 
been  affirmed  by  the  subsequent  legislation :  Nicholls  v. 
Gumming,  1  S.  C.  R.  395,  418.  It  is,  however,  needless  to 
enter  further  into  this  part  of  the  case  for  I  am  of  opinion 
that  the  judgment  of  Meredith,  J.,  as  to  the  fact  of  the 
withdrawal  of  the  plaintiff  and  Makins  ought  not  to  have 
been  disturbed.  The  case  is  not  one  which  depends  upon 
the  trial  Judge's  view  of  witnesses'  credibility  founded  upon 
their  appearance  and  demeanour,  as  neither  Meredith,  J., 
nor  the  Judges  of  the  Queen's  Bench  Division,  saw  the  wit- 
nesses but  acted  upon  the  evidence  as  reported.  We  are, 
therefore,  in  the  same  position  as  any  judge  who  has 
passed  upon  the  evidence  to  form  an  opinion  upon  it. 

As  regards  the  plaintiff  himself  I  should  set  against  his 
letter  of  the  24th  November,  1884,  which  is  not  an  absolute 
and  complete  withdrawal  from  the  whole  petition  but  is 
merely  as  to  the  continuing  of  the  drain  beyond  a  certain 
point  therein  named,  not  only  his  subsequent  conduct  in 
relation  to  the  proceedings  of  the  council  but  his  notice  of 
the  22nd  April,  1885,  in  which,  so  far  from  objecting  to 
the  work  or  to  the  right  of  the  council  to  pass  the  by-law 
and  construct  the  drain,  he  expressly  asks  to  be  granted 
''the  privilege  of  constructing  the  drain  proposed  b}^  the 
said  by-law  from  post  128  to  the  end  of  the  drain  in  a 
way  more  satisfactory  to  himself" 

There  never  w^as  on  his  part  an  absolute  and  uncon- 
ditional withdrawal,  and  the  defendants  were  not  bound 
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to  notice  any  other.  As  to  Makins,  with  all  respect  to  the  Judgment. 
Court  below,  I  think,  having  in  view  the  considerations  Osler, 
already  mentioned,  the  evidence  of  the  town  clerk  as  to 
what  he  did  at  the  time  in  striking  out  the  name  and 
vouching  it  as  he  then  did  by  his  initials  ought  rather  to 
have  been  accepted  than  the  evidence  of  Makins  denying 
his  authority. 

Then  as  to  the  right  of  the  plaintiff  himself  to  main- 
tain the  action.  He  might  have  moved  to  quash  the  by- 
law in  a  summary  way  on  the  ground  I  have  referred  to, 
in  April,  1885. 

The  by-law  had  been  duly  published  with  the  usual 
notice  that  any  person  intending  to  apply  to  have  it 
quashed  must  serve  notice  to  that  effect  upon  the  reeve, 
-etc.,  within  ten  days  after  the  passing  thereof.  On  the 
9th  April,  1885,  the  plaintiff  duly  gave  such  a  notice,  but 
instead  of  following  it  up,  served  on  the  22nd  April,  1885, 
a  notice  expressly  withdrawing  it  and  requesting,  as 
already  mentioned,  to  be  allowed  to  construct  that  part  of 
the  drain  passing  through  his  own  farm  according  to  his 
own  ideas  of  how  it  ought  to  be  made.  Asked  his  reason 
for  not  moving  against  the  by-law,  he  said : 

"  Well,  reading  the  by-law  in  the  paper,  from  that  I 
inferred  that  I  could  quash  any  portion  of  the  by-law  I 
wanted  to  ;  1  went  to  Mr.  Harding,  my  solicitor  here,  and 
he  told  me  no,  that  I  must  quash  the  whole  thing,  spoil 
the  whole  scheme,  and  I  did  not  want  to  do  that. 

You  were  satisfied  to  let  the  matter  go  on  rather 
than  have  the  whole  by-law  quashed  ?  Yes,  provided 
I  was  allowed  to  improve  my  outlet. 

But  anyway  ?  No. 

Why  not  quash  the  whole  by-law  ?  I  did  not  want 
to  deprive  the  others ;  I  did  not  want  to  burst  up 
the  whole  scheme  ;  if  the  council  would  adhere  to  this 
letter  and  let  me  improve  my  own  drain. 

But  if  they  would  not,  why  did  not  you  quash  the 
whole  ?    I  did  not  want  to. 
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Judgment.  Why  did  not  you  want  to  ?  I  have  given  you  the 
OsLER,  reason  a  dozen  times.  I  did  not  want  to  burst  the 
scheme  and  deprive  them  of  the  drain. 

Solely  out  of  philanthropy  ?    Not  exactly. 

What  did  you  mean  ?  I  meant  if  they  allowed  me  to 
make  this  drain  myself." 

This  alone,  it  appears  to  me,  must  preclude  the  plaintiff, 
who  is  the  only  person  objecting  to  the  drain,  from  main- 
taining this  action,  for  his  consent  was  directly  calculated 
to  induce  the  council  to  suppose  that  their  jurisdiction 
was  not  contested,  and  that  there  was  nothing  to  prevent 
them  from  going  on  with  the  works  as  they  at  once  pro- 
ceeded to  do.  They  advertised  for  tenders,  and  the  plain- 
tiff himself  tendered  for  the  works,  at  $4,497,  which  were 
let,  however,  to  a  lower  tenderer.  Then,  in  1887,  not 
complaining  that  the  council  had  exceeded  their  powers,, 
he  charges  them  with  negligence  in  the  execution  of  the 
works.  In  1886,  1887,  and  1888,  he  pays  his  taxes  assessed 
for  the  construction  of  the  drain,  no  doubt  under  protest,, 
but  in  short,  from  first  to  last,  including  his  appearance 
before  the  Court  of  Kevision  and  opposing  in  the  interest 
of  the  by-law  the  appeals  from  the  engineer's  assessment^ 
his  conduct  has  been  that  of  a  man  who  wished  to  have 
the  by-law  stand  and  the  works  constructed,  but  at  the 
same  time  to  have  his  own  way  as  to  how  they  should  be 
done.  I  am  of  opinion  that  he  cannot  now  be  heard  to 
impeach  the  by-law  upon  any  ground  which  was  open  to 
him,  four  years  before  he  brought  his  action,  on  the 
motion  of  which  he  gave  notice  and  which  he  afterwards 
expressly  abandoned.  I  refer  to  Dillon  v.  Raleigh,  13 
A.  K  53,  14  S.  C.  R.  739 ;  Regina  v.  Cusac,  6  P.  R.  303, 
and  cases  there  cited. 

For  these  reasons  I  think  that  the  appeal  should  be 
allowed,  and  there  being  no  cross-appeal  that  the  judg- 
ment of  Mr.  Justice  Meredith  should  be  restored.  With 
regard  to  the  case  of  In  re  Robertson  and  North 
Easthope,  16  A.  R.  214,  I  may  add  that  I  adhere  to  the 
views  expressed  in  the  opinions  delivered  in  that  case  as, 
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to  the  scope  and  effect  of  sections  292  and  293  of  the  Judgment. 
Manicipal  Act,  1883  [46  Vic.  ch.  18  (0.)],  the  same  as  Osler, 
291  and  292  of  the  Consolidated  Act  of  1892  [55  Vic.  ch. 
42  (O.)]. 

Maclewnan,  J.  A.  : — 

I  agree  with  \ny  brother  OsLER. 

Appeal  allowed  with  costs. 


Evans  v.  King. 

Will — Construction — Estate  Tail — *'  Issue" — ''Fee  Simple  " — Shelley's  Case 

— Intention. 

A  testator  by  the  third  clause  of  his  will  devised  certain  lands  "  to  my 
son  James  for  the  full  term  of  his  natural  life,  and  from  and  after  his 
decease,  to  the  lawful  issue  of  my  said  son  James,  to  hold  in  fee  simple ; 
but  in  default  of  such  issue  him  surviving,  then  to  my  daughter  Sarah 
Jane,  for  the  term  of  her  natural  life  ;  and  upon  the  death  of  my  daugh- 
ter Sarah  Jane,  then  to  the  lawful  issue  of  my  said  daughter  Sarah 
Jane,  to  hold  in  fee  simple  ;  but  in  default  of  such  issue  of  my  said 
daughter  Sarah  Jane,  then  to  my  brothers  and  sisters  and  their  heirs 
in  equal  shares."  By  a  later  clause,  the  testator  added:  "  It  is  my 
intention  that  upon  the  decease  of  either  of  my  said  children  without 
issue,  if  my  other  child  be  then  dead,  the  issue  of  such  latter  child,  if 
any,  shall  at  once  take  the  fee  simple  of  the  devise  mentioned  in  the 
third  clause  of  my  will :" — 

Held,  reversing  the  judgment  of  Ferguson,  J. ,  23  O.  R.  404,  that  the 
clauses  must  be  read  together,  and  that,  having  regard  to  the  latter 
clause,  and  to  the  direction  that  the  issue  of  James  were  to  take  in  fee 
simple,  there  was  a  sufficiently  clear  expression  of  intention  to  give 
James  a  life  estate  only  to  prevent  the  application  of  the  rule  in  Shelley's 
Case. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement, 
of  Ferguson,  J.,  reported  23  0.  R.  404. 

The  question  in  issue  was  the  construction  of  the  will 
of  one  Andrew  Hamilton,  and  the  material  clauses  of  the 
will  are  printed  in  the  report  below. 

The  learned  Judge  gave  judgment  in  favour  of  the 
defendants,  and  the  plaintiff 's  appeal  was  argued  before 
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Argument.    HaGARTY,  C.  J.  0.,  BURTON,  OSLER,  and  MaCLENNAN,  J  J.  A., 
on  the  20th  and  23rd  o£  April,  1894. 

J.  Bicknell,  for  the  appellant.  As  opposed  to  the  judg- 
ment now  in  appeal,  we  have  in  our  favour  the  judgment 
on  the  same  will  in  In  re  Hamilton,  18  0.  R.  195.  The 
words  "  in  fee  simple"  are  words  expressive  of  an  une- 
quivocal intention  on  the  part  of  the  testator  that  the 
children  of  the  testator's  son  should  take  an  estate  in  fea 
simple  in  remainder,  and  there  is  no  rule  of  law  which 
prevents  effect  being  given  to  that  intention :  Evans  v. 
Evans,  [1892]  2  Ch.  173.  The  rule  in  Shelley's  Case  has 
been  here  misapplied.  It  should  be  used  not  for  the  pur- 
pose of  ascertaining  the  testator's  intention,  but  only  for 
the  purpose  of  giving  effect  thereto.  It  must  be  borne  in 
mind  that  "  issue"  is  a  much  more  flexible  expression  than 
"  heirs  of  the  body."  The  course  of  descent  of  an  estate 
in  fee  simple  being  different  from  that  of  an  estate  which 
must  pass  through  all  the  lines  of  issue,  the  effect  of  these 
words  was  to  change  the  course  of  descent  and  thus  to 
create  a  new  stirps  from  which  to  trace  descent :  2  Jarman,, 
5th  ed.,  pp.  1257,  1264,  where  the  authorities  are  collected. 
The  result  arrived  at  below  is  only  possible  after  striking 
out  the  emphatic  words  "  in  fee  simple,"  used  in  many 
parts  of  the  will,  wherever  they  occur,  and  such  a  course 
is  contrary  to  all  canons  of  construction.  The  sixth  clause 
throws  some  light  upon  the  testator's  intention,  and  the 
learned  Judge  was  wrong  in  refusing  to  consider  it.  See 
on  the  general  question :  Morgan  v.  Thomas,  8  Q.  B.  D. 
575  ;  9  Q.  B.  D,  643  ;  Montgomery  v.  Montgomery,  3  Jo.  &■ 
Lat.  47  ;  Kavanagh  v.  Morland,  Kay  16 ;  Boiuen  v.  Lewis, 
9  App.  Cas.  890 ;  Burnsall  v.  Davy,  1  B.  &  P.  215  ;  Crozier 
V.  Crozier,  3  Dr.  &  W.  353  ;  Lees  v.  Mosley,  1  Y.  &  C.  Exch. 
589.  Denn  v.  Puchey,  5  T.  B.  299,  and  Frank  v.  Stovin,  3 
East  548,  will  be  relied  on  by  the  respondents.  These  cases 
are  founded  on  Dodson  v.  Grew,  2  Wils.  322,  and  this  case 
has  been  misunderstood  and  misapplied  as  is  pointed  out 
by  Lord  St.  Leonards  in  Montgomery  v.  Montgomery,  3  Jo. 


XXL] 


EVANS  V.  KING. 


521 


&  Lat.  47.   The  question  is,  whether  successive  estates  are  Argument. 

intended  to  be  created  or  not.  Roddy  v.  Fitzgerald,  6  H.  L. 

C.  823,  relied  on  below,  is  distinguishable  b}^  reason  of  the 

use  of  the  special  words.  That  case  is  explained  in  Bradley 

V.  Cartwright,  L.  E.  2  C.  P.  at  p.  523.    There  were  no  wcids 

of  inheritance  in  that  will  following  the  devise  to  issue,  but 

the  gift  over  was  relied  on  there  to  shew  the  intention  to 

give  the  issue  an  estate  of  inheritance. 

E.  D.  Armour,  Q.  C,  and  W.  S.  McBrayne,  for  the 
respondents.  The  devise  should  be  construed  as  a  devise 
to  James  and  the  heirs  of  his  body,  remainder  to  Sarah 
Jane  and  the  heirs  of  her  body,  remainder  to  the  brothers 
and  sisters  of  the  testator  and  their  heirs.  Unless  this 
construction  is  adopted  there  have  to  be  numerous  execu- 
tory devises,  to  which  the  Court  only  resorts  in  default  of 
any  other  construction.  "  To  A.  and  his  issue,"  is  equiva- 
lent to  "  to  A.  and  the  heirs  of  the  body  ;"  and  the  mere 
descriptive  words  "  in  fee  simple,"  are  inserted  merely  by  an 
error  on  testator's  part  as  to  the  effect  of  the  previous 
devise.  The  attempted  distinction  of  Roddy  v.  Fitzgerald^ 
G  H.  L.  C.  823,  is  not  successful.  In  Denn  v.  Puckey,  5 
T.  R.  299,  the  words  following  the  gift  to  issue  altered 
the  rule  of  descent  and  had  to  be  rejected.  In  Wil- 
liams V.  Williams,  51  L.  T.  N.  S.  779,  Montgomery 
V.  Montgomery,  3  Jo.  &  Lat.  47,  was  not  followed.  In 
every  case  a  devise  such  as  is  here  in  question  has  been 
held  to  confer  an  estate  tail  unless  failure  of  issue  in 
the  lifetime  of  the  first  taker  is  contemplated.  In  Mills 
V.  Seward,  1  J.  &  H.  733,  also,  Montgom.ery  v.  Mont- 
gomery, was  not  followed,  and  the  devise  was  construed  to 
give  an  estate  tail,  though  the  technical  words  were 
sufficient  to  confer  a  fee  simple.  These  were  rejected 
because  it  was  impossible  to  work  that  out  with  the  previ- 
ous gift.  In  Hellem  v.  Severs,  24  Gr.  320,  the  words  "  heirs 
and  assigns  for  ever,"  were  rejected  as  inconsistent  with 
the  previously  disclosed  intention.  Unless  there  is  a  dis- 
tinction between  "  heirs  and  assigns"  and  "  fee  simple," 
these  cases  are  exactly  in  point.    Here  the  limitation  is 
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Argument,  to  issue  "  in  fee  simple,"  and  that  is  not  so  strong  as  the 
use  of  the  technical  words  "  heirs  and  assigns."  The 
words  "  in  fee  simple,"  are  apparently  used  by  the  testator 
to  describe  an  inheritable  estate.  Compare  the  sixth 
clause  where  the  testator  speaks  of  the  daughter's  heirs 
taking  what  he  calls  James's  estate  of  fee  simple.  Clearly 
he  was  here  speaking  of  an  estate  tail.  From  the  sixth 
clause  it  also  appears  that  the  testator  intended  that  the 
two  estates  should  one  day  coalesce  in  the  branch  lasting 
longest,  and  an  ultimate  failure  of  either  branch  is  con- 
templated. The  respondents'  construction  would  allow  of 
cross-remainders,  while  the  appellant's  construction  would 
not,  and  unless  the  words  are  construed  to  confer  an  estate 
tail  this  could  not  be.  Then  no  matter  how  strong  the 
words  may  be,  describing  the  life  estate,  the  rule  in  Shelley's 
Case  applies.  The  same  rule  should  apply  to  words  describ- 
ing the  nature  of  the  descent,  and  they  must  be  rejected  if 
inconsistent  with  the  legal  estate  conferred  by  the  techni- 
cal words  previously  used.  In  re  Hamilton,  18  O.  R.  195, 
was  an  application  between  vendor  and  purchaser,  and  all 
that  w^as  decided  was  that  the  title  was  too  doubtful  to  be 
forced  on  an  unwilling  purchaser. 
/.  Bicknell,  in  reply. 

June  .30th,  1894.    Hagarty,  C.  J.  0.  :— 

Our  long  consideration  of  this  case  reduces  the  point  of 
decision  to  this. 

Do  the  words  "to  hold  in  fee  simple,"  added  to  the  gift 
to  the  issue,  prevent  the  operation  of  the  rule. 

It  would  be  most  presumptuous  on  my  part  to  say  that  I 
have  a  clear  opinion  on  the  many  points  discussed  before 
us,  after  wearying  my  eyes  over  the  large  expanse  of  text 
book  and  case  law,  in  the  attempt  to  deduce  some  rule  of 
general  application, 

Judge  after  judge  has  lamented  the  wondrous  diversity 
of  opinion  and  the  clashing  of  legal  decisions,  and  a  very 
learned  Lord,  recently  deceased,  spoke  of  being  "  appalled" 
at  the  mass  of  conflicting  authoiity. 
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Lord  Eldon  said  in  Jesson  v.  Wright,  2  Bli.  1,  that  his  Judgment, 
mind  was  overpowered  by  che  cases  and  the  subtlety  of  the  Ha^garty, 
distinctions  between  them.  C.J.O. 

The  word  "  issue  "  is  said  primarily  to  mean  "  heirs  of 
the  body,"  but  it  is  said  to  be  a  more  flexible  word,  and 
will  yield  more  readily  to  the  intention  of*  the  testator  to 
he  collected  from  the  will  than  the  technical  expression 
"  heirs  of  the  body." 

Here   we  may  read  issue  as  his  immediate  heirs  or 
children. 

In  2  Jarman,  5th  ed.,  p.  1265,  the  rule  is  stated :  "  It  is 
also  established,  that  the  addition  of  a  limitation  to  the 
heirs  general  of  the  issue  will  not  prevent  the  word  '  issue ' 
from  operating  to  give  an  estate  tail  as  a  word  of  limita- 
tion." Then  comes  a  review  of  the  cases  for  and  against 
this  question. 

Again  at  p.  1268  :  "  If  the  addition  of  formal  words  of 
inheritance  will  not  prevent  the  word  'issue'  from  operating 
as  a  word  of  limitation,  still  less  will  informal  words  do 
«o,  though  sufficient  to  carry  the  inheritance,  such  as  '  all 
my  interest,'  or  *  for  ever.' " 

At  p.  1269,  it  is  said  that  what  Lord  St.  Leonards  did 
say  in  Montgomery  v.  Montgomery,  3  Jo.  &  Lat.  47,  was  : 
A  devise  to  A.  for  life,  with  remainder  to  his  issue, 
with  superadded  words  of  limitation  in  a  manner  inconsis- 
tent with  a  descent  from  A.  will  give  the  word  'issue'  the 
operation  of  a  word  of  purchase." 

If  the  devise  here  be  simply  to  A.  for  life,  remainder  to 
his  issue  (or  children)  in  fee,  and  in  default  of  issue  then 
over,  the  authorities  seem  to  be  reasonably  clear  that  A. 
lias  only  a  life  estate  :  Bradley  v.  Cartiuright,  L.  K  2  C.  P. 
511  ;  Morgan  v.  Thomas,  8  Q.  B.  D.  575,  9  Q.  B.  D.  643. 

I  gather  from  the  much  contested  case  of  Bowen  v.  Leivis, 
9  App.  Cas.  890,  that  the  division  in  the  Lords,  Lords 
Selborne  and  Bramwell  on  one  side,  and  Lords  Cairns, 
Blackburn  and  Fitzgerald  on  the  other,  was  almost  wholly 
on  the  meaning  of  the  words  of  the  obscure  will,  not  on 
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Judgment,  the  doctrine  involved  in  the  acceptance  of  one  version 

Hagarty,  instead  of  the  other. 
C.J.O.  J  refer  to  the  general  statement  of  the  law  by  Lords  Sel- 
borne  and  Cairns.  Lord  Cairns  says  (p.  906) :  "  The  crucial 
question  which  your  Lordships  have  to  solve  is  this  :  '  Did 
the  testatrix  mean  to  give  her  estate  to  the  children  or 
child  of  Thomas  (the  devisee  for  life),  in  fee  as  pur- 
chasers ? ' " 

Lord  Blackburn  refuses  to  adopt  one  proposed  construc- 
tion, viz.,  that  the  testatrix  expressed  an  intention  that 
on  the  decease  of  Thomas  the  fee  should  go  to  Thomas's 
children  contingently,  on  being  born,  as  joint  tenants  in 
fee  simple. 

Lord  Bramwell,  who  was  in  the  minority  with  Lord 
Selborne,  said  that  the  child  of  Thomas  took  in  fee,  and 
that  Thomas  was  not  tenant  in  tail. 

Lord  Fitzgerald  held  that  Thomas's  child  did  not  take  in 
fee. 

The  majority  of  the  Lords  held  that  Thomas  took  an 
estate  tail,  but  evidently,  as  I  read  the  judgments,  had  the 
construction  been  that  the  children  took  in  fee,  the  deci- 
sion would  have  been  unanimous  in  favour  of  Thomas 
having  only  a  life  estate. 

This  judgment  was  delivered  on  August  4th,  1884. 

On  October  2Sth,  in  the  same  year,  Williams  v.  Williams, 
51  L.  T.  N.  S.  779  ;  33  W.  K  118,  was  decided  by  Chitty,  J. 
The  devise  was  of  real  estate  to  her  six  nephews  named,  and 
all  her  title  and  interest  therein,  to  be  equally  divided 
amongst  them,  share  and  share  alike,  and  their  issue  after 
them,  to  and  for  their  heirs,  executors,  administrators  and 
assigns. 

The  learned  Judge  held  that  the  six  nephews  took 
an  estate  tail,  and  that  on  the  true  construction  of  the  will 
the  word  "  issue  "  was  a  word  of  limitation,  and  that  he 
must  reject  the  words  "heirs,  executors,  administrators  and 
assigns."  Boiuen  v.  Lewis,  9  App.  Cas.  890,  is  not  re- 
ferred to. 

In  the  American  edition  of  Hawkins  on  Wills,  published 
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in  1885,  this  case  of  Williams  v.  Williams  is  cited  at  Judgment, 
large  in  the  notes,  p.  195  (n)  and  a  case  of  Carroll  v.  Burns,  Hagarty,. 
108  Pa.  St.  386,  is  also  referred  to. 

The  devise  there  was  to  the  testator's  three  daughters,  to 
have  and  to  hold  to  them  during  their  natural  lives,  and 
after  their  death  then  to  the  lawful  issue  of  my  said  three 
daughters,  and  the  heirs  and  assigns  of  such  issue. 

On  a  re-argument  of  the  case  before  seven  judges,  four 
held  that  the  daughters  took  an  estate  tail,  the  Chief 
Justice  and  two  others,  contra. 

The  case  was  most  elaborately  argued,  and  there  was  a 
very  large  citation  of  authority.  One  of  the  counsel  was 
Mr.  Gross,  mentioned  in  the  American  edition  of  Hawkins 
as  author  of  a  work :  "  The  rule  in  Shelley  s  Case  in 
Pennsylvania." 

On  the  whole,  I  have  come  to  the  conclusion  that  the 
son  James  took  only  a  life  estate. 

Burton,  J.  A. : — 

I  agree  that  the  true  question  is,  how  are  we  to  under- 
stand the  word  "  issue,"  whether  as  a  word  of  limitation, 
meaning  issue  indefinitely  in  a  course  of  legal  succession, 
or  as  a  particular  class  of  issue,  such  as  children  or  issue 
living  at  a  particular  period. 

I  agree  also  with  my  brother  Ferguson,  that  if  the 
words  "  heirs  of  the  body"  had  been  used,  or  if  we  are 
compelled  under  authority  to  hold  that  the  word  "  issue  " 
here  is  to  be  construed  "  heirs  of  the  body,"  it  must 
have  its  legal  construction  and  effect,  or,  as  it  has 
been  well  expressed,  if  words,  which  are  technical  words 
properly  admitting  of  only  one  meaning,  are  used,  it 
becomes  necessary  to  shew  affirmatively  that  the  testa- 
tor meant  clearly  to  use  them  as  words  of  purchase,  or 
more  correctly  as  words  descriptive,  not  of  all  the  descen- 
dants of  the  body,  but  of  one  definite  class  only  of  such 
descendants.  It  is  not  enough  to  raise  a  reasonable  doubt 
whether  he  intended  to  use  them  as  words  of  limitation  or 
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Judgment,  to  shew  a  probable  conjecture  that  he  intended  to  designate 
Burton,    children  only  by  that  phrase. 

All  the  authorities,  including  the  case  in  the  House  of 
Lords,  agree  that  "  issue  "  is  a  flexible  word,  and  will  be  con- 
strued as  a  word  of  purchase  or  of  limitation  as  will  best 
suit  the  testator's  intention  to  be  collected  from  the  whole 
will,  and  that  it  requires  a  less  demonstrative  context  to 
shew  such  intention  than  when  the  technical  words  "  heirs 
of  the  body are  used.  It  is  not  a  technical  word  to  which 
as  a  rule  of  law  a  particular  signification  is  to  be  attached. 

Accordingly  words  of  superadded  limitation  which 
would  not  control  the  legal  effect  of  the  words  "heirs 
of  the  body,"  have  frequently  been  held  to  give  the 
word  "  issue"  the  operation  of  a  word  of  purchase. 

My  brother  Ferguson  having  held  that  the  word  "  issue  " 
was  equivalent  to  "  heirs  of  the  body,"  I  can  well 
understand  his  holding  that  the  words  of  inheritance 
which  follow  could  not  be  superadded  ;  but  I  do  not 
agree  with  him  that  the  words  "  to  hold  in  fee  simple," 
are  of  less  force  or  significance  than  "heirs  and  assigns 
for  ever."  At  the  time  of  the  making  of  the  will  those 
words  were  amply  sufficient  to  pass  the  fee.  It  is  not 
questioned  that  if  the  words  here  had  been  "  and  after  his 
decease,  to  the  lawful  issue  of  my  said  son  James,"  stopping 
there,  they  would  have  come  precisely  within  the  rule  in 
Shelley's  Case,  and  would  have  created  an  estate  tail  in  the 
first  taker  for  want  of  an  element  always  attended  to,  and 
all  important  to  the  position,  namely,  the  want  of  a  limita- 
tion of  an  estate  of  inheritance  to  the  issue  as  purchasers, 
for  if  the  estate  be  thereby  kept  in  the  line  of  the  issue 
of  the  devisee,  the  necessity  of  enlarging  the  express  estate 
for  life  ceases  to  exist. 

In  Kavanagh  v.  Morland,  Kay  16,  Vice-Chancellor 
Page- Wood  refers  to  the  case  oi  Montgomery  v.  Montgomery, 
3  Jo.  &  Lat.  47,  in  this  way  (p.  24) :  "  If  there  be  a  devise  to 
one  for  life,  and  then  to  his  issue,  with  words  of  limitation 
superadded,  as  to  his  issue  and  their  heirs,  then  the  issue 
are  considered  to  take  as  purchasers,  and  the  whole  estate  is 
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given  to  them  under  these  words  of  limitation."   And  he  Judgment. 

then  proceeds  :  "  Again,  if  there  be  a  gift  to  the  issue,  and  Burton, 

a  limitation  in  the  will  with  reference  to  them,  which  has 

the  effect  of  giving  to  them  the  fee  simple,  then,  if  there 

be  a  gift  over  in  case  of  dying  without  issue,  the  gift  over 

affords  no  evidence  of  intention  to  justify  the  application  of 

the  rule  in  Shelley's  Case,  because  the  fee  was  in  the  issue, 

and  the  words,  '  dying  without  issue,'  are  consequently  held 

to  mean  only  such  issue  as  were  before  mentioned."  And 

again  (p.  26)  :  "  In  looking  at  a  will  of  this  kind,  I  must 

first  consider  whether,  by  the  original  gift  to  the  issue,  they 

take  e.n  absolute  interest ;  in  which  case  there  would  be  no 

necessity  to  imply  an  estate  tail  in  the  parent  in  order  to 

prevent  the  gift  over  taking  effect  until  a  complete  failure 

of  the  issue." 

Now,  although  we  are  dealing  with  a  will  made  before 
our  Wills'  Act,  it  is  not,  I  think,  unimportant  to  consider 
that  the  technical  rule  in  reference  to  an  indefinite  failure 
of  issue  has  been  found  to  be  so  unsuited  to  the  present 
age,  that  the  Legislatures,  both  in  England  and  in  this  coun- 
try, have  declared  that  words  which  formerly  bore  that 
construction  shall  not  in  future  cases  do  so,  but  shall  be 
construed  to  import  a  want  or  failure  of  issue  at  death, 
and  that  such  a  rule,  therefore,  at  the  present  day,  even  in 
the  case  of  wills  before  the  statute,  should  not  be  relied 
on  if  upon  examining  the  whole  will  it  is  reasonably  clear 
that  that  could  not  have  been  intended. 

I  think,  therefore,  that  we  should  endeavour  to  ascertain 
not  the  general  and  particular  intent,  giving  effect  to  the 
general,  which,  as  a  general  proposition,  has  been  in  recent 
cases  objected  to  as  being  too  vague  and  likely  to  lead 
in  its  application  to  erroneous  results,  but  by  an  examina- 
tion of  the  whole  will  to  endeavour  to  ascertain  the  pre- 
dominant intention,  and  to  give  effect  to  that  intention 
unless  prevented  by  some  positive  rule  of  law. 

The  learned  Judge,  considering  that  the  case  fell  within 
Roddy  V.  Fitzgerald,  6  H.  L.  C.  823,  has  followed  that 
decision  ;  but  in  order  to  do  so,  he  felt  himself  compelled 
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Judgment,    to  hold  that  the  words  "  to  hold  in  fee  simple,"  had  no 
Burton,    effect  and  must  be  rejected. 

On  the  other  hand,  these  words  to  my  mind  have  a 
most  important  bearing  in  distinguishing  this  case  from 
Roddy  V.  Fitzgerald  ;  and  everything  turns  upon  them. 

It  was  one  of  the  grounds  mentioned  by  Lord  St.  Leonards 
in  Montgomery  v.  Montgomery,  3  Jo.  &  Lat.  47,  on  which  it 
would  be  held  that  the  testator  had  declared  that  the  heirs 
should  take  an  estate  by  purchase  entirely  detached  from 
and  unconnected  with  the  estate  of  their  ancestor,  where  he 
says  (p.  51)  :  "  The  testator  has  superadded  fresh  limitations, 
and  grafted  other  words  of  inheritance  upon  the  heirs  to 
whom  he  has  given  the  estate,  whereby  it  appears  that  those 
heirs  were  meant  to  be  the  root  of  a  new  inheritance — the 
stock  of  a  new  descent." 

Lord  Cran worth  in  delivering  judgment  in  Roddy  v.  Fitz- 
gerald, 6  H.  L.  C.  823,  made  the  very  trite,  but  very  true,  re- 
mark, (p.  871),  that  the  decision  of  these  cases  is  never 
very  satisfactory  because  one  cannot  but  feel  that  the  real 
intention  which  the  testator  had  in  view  is  very  frequently 
defeated  instead  of  being  carried  into  effect,  and  adds :  "  But 
the  duty  of  the  Court  is  only  to  interpret  the  language  of  the 
will,  attending  to  certain  well-known  rules  or  canons  of  con- 
struction. Where  the  testator  shows  upon  the  face  of  his 
will  that  he  must  have  used  technical  words  in  another  than 
their  technical  sense,  there  is  no  rule  that  prevents  us  from 
saying  that  he  may  be  his  own  interpreter.  So  any  estab- 
lished course  of  construction  must  give  way  to  a  contrary 
intention  plainly  apparent  upon  the  face  of  the  will.  But 
unless  there  is  something  apparent  upon  the  face  of  the 
will  to  the  contrary,  technical  rules  and  ordinary  canons 
of  construction  must  prevail." 

Then  after  enumerating  several  provisions  of  the  will 
and  shewing  that  they  were  not  sufficient  to  deprive  the 
words  of  their  ordinary  technical  meaning,  he  proceeds  to 
shew  by  inference  that  if  words  of  limitation  had  been 
superadded  in  that  case  the  decision  would  have  been  dif- 
ferent. 


XXI.] 


EVANS  V.  KING. 


529 


The  will  being  made  before  the  Wills'  Act,  the  issue  Judgment, 
would  only  have  taken  life  estates.  Rurtok, 

"It  is  impossible"  he  says  (p.  873)  ''to  say  that  this  gift  J-^- 
to  the  issue  could  carry  the  fee.  There  are  no  words  of  limi- 
tation superadded  as  there  were  in  the  case  of  The  King 
V.  Marquis  of  Stafford,  7  East  521."  And  Lord  Wensley- 
dale  says  expressly  (p.  883) :  "There  is  no  language  of  the 
testator  in  the  present  case  to  carry  a  fee  to  the  issue," 
and  he  then  refers  to  The  King  v.  Marquis  of  Stafford, 
where  there  was  an  express  limitation  in  default  of  ap- 
pointment to  the  children  and  their  heirs. 

The  case  in  the  Court  below  had  proceeded  on  the  sup- 
position that  the  issue  would  by  law  take  a  fee  in  default 
of  appointment.  I  think,  therefore,  that  the  judgment  in 
the  House  of  Lords  does  not  govern  this  case,  where,  under 
the  superadded  words,  the  issue  might  have  taken  a  fee 
simple. 

Not  a  word  is  found  in  any  of  the  judgments  of  the 
learned  Judges  who  gave  their  opinions  to  the  House 
of  Lords,  and  who  even  upon  that  case  were  equally 
divided  in  opinion,  to  indicate  that  if  words  of  inheritance 
had  been  added  in  that  case  they  would  not  have  unani- 
mously come  to  the  conclusion  that  the  first  taker  would 
have  taken  only  a  life  estate ;  and  as  I  have  said,  such 
would  evidently  have  been  the  decision  of  the  House 
itself. 

I  make  the  following  extracts  from  those  opinions  : — 

Baron  Channell  (p.  838)  :  "  It  is  not,  I  think,  disputed 
that  if  the  devise  to  the  issue  would  give  them  an  estate 
in  fee,  then  the  first  taker  would  take  a  life  estate  only." 

Baron  Watson  (p.  845)  :  "  The  words  of  the  will  *  * 
have  no  words  of  inheritance  superadded,  nor  any  word, 
such  as  '  estate,'  so  as  to  constitute  a  devise  in  fee  to  the 
children,  if  there  be  issue." 

Baron  Bramwell  (p.  853)  :  "  It  is  admitted  that  a  power 
to  appoint  lands  in  such  manner,  shares,  and  proportions 
as  he  shall  think  fit,  gives  a  power  of  appointment  in  fee. 
But  I  cannot  doubt  that  the  devise  in  default  of  appoint- 
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Judgment  ment,  is  a  devise  of  the  same  estate  as  might  have  been 
Burton,  appointed,  viz.,  an  estate  in  fee,  and  consequently  that  the 
J.A.       dying  without  issue,  means  such  issue,  viz.,  children." 

Mr.  Justice  Crompton  (p.  854):  I  think  that  the- 
authorities  show  that  in  cases  of  the  present  description^ 
the  question  whether  the  word  '  issue  '  is  to  be  construed 
as  a  word  of  purchase  or  of  limitation,  depends  on  the 
question,  whether  an  estate  of  inheritance  is  or  is  not  given 
to  the  issue  :  Jarman  on  Wills,  cc.  38  and  39." 

And  again  (p.  857) :  "  Here  we  have  no  words  of  limita- 
tion giving  the  inheritance  to  the  issue,  and  no  words 
descriptive  of  the  quantity  of  estate^or  imposing  any  pe- 
cuniary charge  upon  the  issue  which  would  have  the 
effect  of  passing  the  fee." 

Mr.  Justice  Williams,  after  quoting  the  proposition  laid 
down  in  Jarman  on  Wills,  that  (p.  862) :  "  Where  words  of 
distribution,  together  with  words  which  carry  an  estate  in 
fee,  are  attached  to  the  gift  to  the  issue,  the  ancestor  takes 
for  life  only ;  and  the  rule  is  the  same  whether  the  fee  be 
given  by  the  technical  word  '  heirs,'  or  by  such  words  as 
'  estate '  occurring  in  the  description  of  the  subject  of  the 
gift,"  adds :  "  For  I  think  it  difficult  to  deny  that  where  an 
intention  appears  on  the  will  to  give  the  issue  a  fee,  the 
word  'issue'  may  well  be  construed  to  mean  'children* 
throughout  the  devise,  and  be  regarded  as  a  word  of 
purchase,  and  the  gift  over  '  on  failure  of  issue,'  to  mean 
'on  failure  of  S2ich  issue,  i.e.,  'children.'  But  I  cannot 
find  any  language  of  the  testator  in  the  present  case  which 
will  carry  a  fee  to  thfe  issue." 

Mr.  Justice  Erie  (p.  865)  :  After  referring  to  the  words  of 
the  will  and  the  power  to  appoint,  adds  :  "  The  remainder 
therefore  is  to  the  children  in  fee  by  implication  from  the 
estate  devised,  without  words  of  limitation." 

Mr.  Justice  Coleridge  said  nothing  contrary  to  this  view, 
and  seems  to  concede  that  if  the  issue  had  taken  an  estate 
in  remainder  in  fee,  he  should  have  come  to  a  different 
conclusion. 

The  House  of  Lords  held  that  the  mere  power  to  appoint 
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without  more,  would  not,  in  default  of  appointment,  de-  Judgment, 
vise  a  fee  simple  to  the  issue,  and  that,  if  it  be  not  pre-  Burton,. 
sumptuous  to  say  so, I  should  have  thought  the  proper  inter-  J-^- 
pretation  of  that  will.    Here  the  fee  simple  is  expressly 
given. 

Now,  I  quite  agree  that  we  have  nothing  to  do  with 
what  was  or  was  not  the  intention  of  the  testator  ;  what 
we  have  to  do  is  to  ascertain  what  is  the  meaning  of  the 
words  which  we  find  in  this  will,  and  for  this  purpose  we 
must  first  look  at  every  part  of  it. 

If  I  had  to  say  what  was  the  intention  of  the  testator, 
apart  from  all  legal  or  technical  rules,  I  should  say,  as 
Lord  Bramwell  said  in  that  case,  it  was  to  benefit  his  chil- 
dren and  grandchildren,  and  to  insure  that  object  by  giving 
his  children  estates  for  their  lives  only,  with  no  power  of 
preventing  the  grandchildren  from  taking  what  was  in- 
tended for  them.  But  to  give  his  son  and  daughter  estates 
tail  is  inconsistent  with  that  general  intent,  as  it  enables 
them  to  defeat  the  estates  of  the  grandchildren. 

When  we  come  to  examine  the  will,  we  find  that  in  a 
previous  paragraph  he  devised  another  lot  to  his  other 
child. 

[The  learned  Judge  read  the  second  and  fifth  clauses 
and  continued:] 

Here  again  he  uses  the  word  "issue,"  and  in  a  way  that 
can  leave  no  doubt  that  children  were  intended  ;  and  as 
to  this  I  may  refer  to  what  is  said  by  Sir  Edward  Sugden, 
that  it  is  a  well  settled  rule  of  construction,  never  to  put 
a  difi'erent  construction  upon  the  same  word  when  it  occurs 
twice  or  oftener  in  the  same  instrument,  unless  there 
appear  a  clear  intention  to  the  contrary. 

[The  learned  Judge  then  read  the  sixth  clause  and  con- 
tinued :  ] 

Whether  there  may  or  may  not  be  any  legal  difficulty  in 
carrying  out  the  devise  to  the  issue  of  Sarah,  we  need  not 
trouble  ourselves  with.  As  stated  by  Mr.  Justice  Cole- 
ridge, in  the  case  from  which  I  have  been  quoting,  Roddy 
V.  Fitzgerald,  6  H.  L.  0.  823,  at  p.  8(37  :  "  I  know  no  better 
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Judgment.   j-qIq  upon  than  to  ascertain,  as  well  as  I  can  from 

Burton,  the  will  itself,  the  general  predominant  intention  of  the 
testator,  and  to  sacrifice  such  parts  as  irreconcileably  clash 
with  that.  This  rule,"  he  adds,  "  stands  upon  undoubted 
authority,  and  upon  the  soundest  common  sense." 

Can  any  one  doubt  what  was  the  predominant  intention 
here  ?  If  "  issue"  is  construed  to  mean  "  children  "  through- 
out this  devise,  and  it  clearly  does  in  some  parts  apply  to 
children,  every  word  of  the  devise  will  have  effect  accord- 
ing to  its  natural  meaning ;  and,  as  said  by  one  of  those 
learned  Judges,  the  disposition  of  the  property  will  be  con- 
sistent with  rational  aff'ection  and  the  law  governing 
devises  of  land.    There  would  then  be : — 

1st.  The  devise  to  James  for  life,  which  no  doubt  the 
testator  intended. 

2nd.  The  remainder  in  fee  simple  to  James'  children  if 
living. 

3rd.  In  default,  to  Sarah  Jane  for  life,  which  is  what 
has  happened. 

The  case  of  Roddy  v.  Fitzgerald,  was  decided  in  1858, 
and  in  1882,  the  Court  of  Appeal  in  England  considered 
the  case  of  Morgan  v.  Thomas,  8  Q.  B.  D.  575,  9  Q.  B.  D. 
643.  Jesse],  M.R.,  prefaced  his  judgment  in  that  case  by 
stating  that  although  the  words  "  during  his  natural  life  " 
may  be  sometimes  disregarded,  and  have  been  disregarded 
in  cases  which  come  under  the  rule  in  Shelley's  Case,  they 
are  words  of  great  importance  in  considering  a  Avill,  and 
must  not  be  forgotten.  The  words  following  the  devise 
for  life,  were  "  and  after  his  decease  to  his  issue  and  their 
heirs  for  ever,  if  any." 

He  then  says  (p.  645) :  "  First,  what  does  '  issue '  mean  ? 
^  Issue '  has  a  popular  meaning,  being  often  used  in  the 
sense  of  '  children,'  and  a  legal  or  technical  meaning,  being- 
used  in  the  sense  of  '  descendants,'  and  the  question  is  in 
which  sense  it  is  used  by  the  testator,"  and  he  and  the 
other  members  of  the  Court,  consisting  of  the  late  Lord 
Hannen  and  Lord  J iistice  Lindley,  held  that,  being  followed 
by  the  words  "  and  their  heirs  for  ever  "  the  word  "  issue  " 


.XXI.] 


EVANS  V.  KING. 


533 


must  be  taken  as  a  word  of  purchase ;  and  that  the  first  Judgment, 
taker  had  an  estate  for  life  only.  Burton, 

I  quite  concede  that  if  the  words  had  been  "heirs  of  the  J-^- 
iDody,"  instead  of  "  issue,"  even  though  followed  by  words 
•of  inheritance,  that  would  have  had  no  effect  in  displacing 
the  operation  of  the  general  rule,  unless  upon  the  whole 
will  it  was  clear  to  a  demonstration  that  the  phrase  was 
intended  to  mean  children  exclusively. 

But  here  the  word  "  issue  "  is  used,  which  is  a  much  more 
flexible  term  ;  and  the  case  of  Bradley  v.  Gartwright,  L. 
R.  2  C.  P.  511,  seems  to  confirm  the  view  I  have  taken  of 
the  case  in  the  House  of  Lords. 

The  language  of  the  learned  Chief  Justice  who  de- 
livered the  judgment  in  that  case  is  almost  identical  with 
some  of  the  expressions  I  have  used  above  in  dealing  with 
Roddy  V.  Fitzgerald  ;  but  he  proceeds  (p.  523) :  "  Admitting 
fully  the  general  efiect  that  is  to  be  given  to  the  word  '  issue,' 
it  is  yet  liable  to  be  controlled,  if  a  contrary  intention  is  to 
be  collected  from  the  terms  of  the  will,  and  if  it  can  be  shewn 
to  have  been  used  in  a  less  extended  sense  ;  and  looking 
to  the  whole  of  this  will,  and  to  the  rules  that  have  been 
laid  down  for  ascertaining  and  for  carrying  into  efi'ect  the 
intention  of  testators  in  the  construction  of  wills,  we 
think  that  in  this  case  the  words  '  issue,'  'child'  or  'children,' 
and  the  subsequent  mention  of  '  issue,'  when  read  in  con- 
nection with  the  context,  must  be  taken  to  have  been  used 
in  the  sense  of  '  children,'  and  to  be  words  of  purchase." 

He  then  refers  to  Jordan  v.  Adams,  6  C.  B.  N.  S.  748,  in 
which  the  words  "  '  heirs  male  of  the  body,'  were  held  to  be 
restricted  to  '  sons  '  by  reason  of  a  subsequent  reference  to 
'  their  father,'  as  here  we  find  the  same  word  '  issue  '  used, 
when  the  will  directs  that  the  issue  shall  take  the  share  of 
the  parent." 

It  is  said  that  the  decision  in  Jesson  v.  Wright,  2  Bli.  1, 
is  opposed  to  the  view  for  which  I  have  been  contending, 
but  I  do  not  think  so.  It  proceeded  on  the  distinct  ground 
•of  the  want  of  any  words  to  carry  more  than  a  life  estate 
to  children  considered  as  purchasers. 
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Judgment,  I  ought  not  to  close  without  referring  to  Mills  v.  Seward, 
Burton,  1  J.  &  H.  733,  cited  by  the  learned  Judge.  It  seems  tome 
to  decide  only  what  I  have  conceded,  that  when  the  words 
"  heirs  of  the  body  "  are  used,  the  superaddition  of  other 
words  of  limitation  such  as  "  his  or  their  heirs  and  assigns 
for  ever  as  tenants  in  common,"  is  not  sufficient  evidence 
that  they  were  used  in  a  special  sense,  so  as  to  exclude 
the  operation  of  the  rule  in  Shelley's  Case. 

If  "issue"  in  this  case  is  construed  to  mean  "descendants,'" 
and  the  words  "  in  default  of  such  issue  him  surviving,"" 
mean  a  general  failure  of  issue,  so  that  an  estate  tail  is 
implied  in  James,  what  is  in  a  technical  sense  spoken  of 
as  the  general  intention  may  be  effected,  but  in  truth  every 
intention  of  the  testator  will  be  defeated  ;  and,  in  the 
words  of  Mr.  Justice  Erie,  the  testator  will  be  taken  to 
have  preferred  unborn  objects  of  unknown  distance  to 
living  objects  of  natural  affection. 

I  think  there  is  abundant  evidence  upon  the  whole  will 
that  the  term  "  issue  "  here  meant  "  children,"  and  the  ele- 
ment which  was  wanting  in  Roddy  v.  Fitzgerald,  6  H.  L. 
C.  823,  is  supplied. 

There  is  no  limitation  here  of  a  fee  upon  a  fee.  It  is  an 
alternative  limitation  to  take  effect  if  the  prior  limitation 
to  the  children  fails,  and  in  that  event  Sarah  Jane  takes  a 
life  estate  in  the  land. 

If  this  is  wrong,  as  Lord  Bramwell  says,  it  has  at  least 
the  advantage  of  being  wrong  on  the  right  side. 

With  great  respect,  I  think  the  judgment  below  is  wrong 
from  not  giving  effect  to  the  words  the  learned  Judge  has 
rejected. 

It  is  a  strange  thing  that  in  Roddy  v.  Fitzgerald,  in 
the  Exchequer  Chamber  in  Ireland,  the  ten  Judges  were 
equally  divided,  and  the  eight  J udges  who  assisted  the 
House  of  Lords  were  equally  divided  also.  I  have  read 
these  judgments  with  great  care,  and  am  of  opinion  that 
if  these  words  had  been  in  the  will  in  that  case  there 
would  have  been  no  difference  of  opinion. 

I  have  not  overlooked  the  case  of  Williams  v.  Williams^ 
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51  L.  T.  N.  S.  779,  referred  to  by  Mr.  Armour.     The  case  is  Judgment. 

peculiar  and  turned  upon  the  words  of  the  will,  where  the  Burton, 
estates  were  devised  to  six  nephews  to  be  equally  divided 
to  and  amongst  them,  share  and  share  alike,  followed  by 
the  words,  "  and  their  issue  after  them,  their  heirs,  execu- 
tors, administrators,  and  assigns,"  and  there  was  no  division 
of  the  property.  The  learned  Judge  held  that  some  effect 
must  be  given  to  the  word  "  issue,"  and,  as  I  understand 
it,  treated  it  as  equivalent  to  "  heirs  of  the  body,"  and  he 
held  that  there  was  nothing  to  control  their  general  effect, 
and,  so  construed,  the  words  which  followed  were  rejected 
as  inconsistent  with  the  previous  devise,  and  so  he  held 
that  the  nephews  took  an  estate  tail.  I  do  not  think  that 
<;ase  conflicts  with  those  I  have  referred  to. 

Maclennan,  J.  A.: — 

During  the  argument  and  afterwards  I  was  of  opinion 
ti.at  my  brother  Ferguson's  judgment  was  right,  for  the 
reasons  which  he  has  so  fully  stated,  but  further  consi- 
deration, and  discussion  with  my  learned  brothers,  have 
led  me  finally  to  think  that  it  is  wrong. 

After  all  there  has  been  no  other  will  like  this,  and 
probably  there  never  will  be  ;  and  while  the  decisions  in 
other  cases  more  or  less  resembling  it  give  us  general  rules 
and  principles  of  construction  to  guide  us,  none  of  them 
are  conclusive ;  and  what  we  have  to  do  is  to  try  to  find 
out  the  true  meaning  of  the  words  which  have  been  em- 
ployed by  this  testator  in  disposing  of  his  estate. 

The  devise  is  "  to  my  son  James  for  the  full  term  of  his 
natural  life,  and  from  and  after  his  decease  to  the  lawful 
issue  of  my  said  son  James,  to  hold  in  fee  simple,  but  in 
•default  of  such  issue  him  surviving,  then  "  over. 

The  first  remark  to  be  made  is  that  there  is  a  clear  gift 
to  James  for  life,  which,  as  observed  by  Jessel,  M.  K,  in 
Morgan  v.  Thomas,  9  Q.  B.  D.  at  p.  645,  is  of  great  import- 
ance in  construing  the  devise.  It  is  further  to  be  remarked 
that  the  concluding  words  directing  the  estate  to  go  over 
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Judgment,  "  in  default  of  such  issue  him  surviving,"  seem  to  have  no 
Maclennan,  effect  whatever  upon  the  meaning  of  the  previous  gift : 
J-A-  Doe  V.  Rucastle,  8  C.  B.  876,  and  2  Jarman,  5th  ed.,  p. 
1284.  They  operate  as  an  executory  devise  over  upon  a 
certain  contingency,  hut  they  do  not  help  us  to  determine 
whether  issue  "  means  all  the  descendants  of  James,  so 
as  to  confer  upon  him  an  estate  tail,  or  only  a  limited  class 
of  such  descendants,  leaving  him  with  only  a  life  estate  ; 
for  while  he  might  leave  no  children  him  surviving,  he 
might  leave  issue,  for  example,  one  or  more  grandchildren 
or  great-grandchildren. 

While  the  express  gift  to  James  is  only  an  estate  for  his 
natural  life,  it  is  elementary  that  the  following  words 
down  to,  but  excluding,  the  words  "  to  hold  in  fee  simple  " 
would  give  him  an  estate  tail,  and  the  question  is  what  is 
the  effect  of  those  following  words  ?  Are  they  consistent 
with  the  estate  tail  given  by  the  previous  words,  and 
therefore  harmless ;  or  are  they  repugnant  and  to  be 
rejected  ;  or  are  they,  while  inconsistent  with  an  estate 
tail,  yet  so  consistent  with  an  admissible  sense  of  the  word 
"  issue  "  that  full  and  rational  effect  may  be  given  to  the  one 
and  the  other  ?  If  the  true  conclusion  be  in  accordance  with 
either  of  the  first  two  alternatives  the  judgment  ought  to- 
be  affirmed  ;  but  if  not,  and  if  it  must  be  in  accordance  with 
the  last  alternative,  then  James's  estate  is  no  more  than  an 
estate  for  life,  an  estate  in  fee  simple  is  given  to  his  issue, 
and  the  judgment  should  be  reversed.  First,  are  the  words 
consistent  with  an  estate  tail  ?  Clearly  not.  Without  the 
words  the  testator  says  :  I  give  my  son  James  an  estate  in 
fee  tail  ;  and  then  he  snys,  to  hold  in  fee  simple.  Who  is 
to  hold  ?  If  it  be  James,  then  the  same  person  who  is  to 
take  in  fee  tail,  is  to  hold  in  fee  simple.  If  it  be  the  issue, 
then  James  is  to  have  an  estate  in  fee  tail,  but  his  issue 
are  to  hold  in  fee  simple.    The  inconsistency  is  hopeless. 

"  To  hold  in  fee  simple  "  can  mean  but  one  thing,  and  it 
is  impossible  to  reconcile  them  with  an  estate  tail.  Secondly, 
are  the  words  repugnant  ?  It  is  apparent  from  what  has 
already  been  said  that  they  are  repugnant  to  an  estate 
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tail.  If  the  testator  had  said,  I  give  James  the  property  Judgment, 
in  fee  tail  in  fee  simple,  both  limitations  could  not  stand ;  Maclennan, 
one  of  them  would  have  to  be  rejected.  Both  expressions 
are  equally  clear,  definite  and  unyielding  in  sense  and 
meaning,  and  the  only  question  would  be,  which  was  to 
stand  and  which  to  be  rejected.  Are  the  words  in  ques- 
tion, therefore,  to  be  rejected  ?  The  rule  on  this  subject, 
settled  by  many  cases,  is  stated  in  1  Jarman,  5th  ed.,  p.  439, 
as  follows  :  "  The  rule  which  sacrifices  the  former  of  sev- 
eral contradictory  clauses  is  never  applied  but  on  the 
failure  of  every  attempt  to  give  to  the  whole  such  a  con- 
struction as  will  render  every  part  of  it  effective."  There- 
fore, rejection  is  to  be  the  last  resort ;  and  is  not  to  be 
resorted  to  unless  it  is  impossible  to  give  efi"ect  to  all  the 
words.  I  think  efiect  can  readily  be  given  to  them.  We 
have  a  plain  and  unmistakable  gift  of  an  estate  for  life 
only  to  James,  and  an  equally  plain  and  unmistakable  gift 
at  his  death  to  his  lawful  issue  in  fee  simple.  There  may 
be  a  gift  to  issue  ;  Gooh  v.  Gooh,  2  Vern.  545,  w^as  a  case  of 
that  kind.  It  was  a  devise  to  the  issue  of  J.  S.,  and  being 
before  the  Wills'  Act,  it  was  held  that  children  and  grand- 
children took  concurrently  estates  for  life :  2  Jarman,  5th 
ed.,  p.  948.  If  there  may  be  a  good  gift  to  issue  of  an  estate 
for  life,  there  is  no  reason  why  there  should  not  be  such  a 
gift  in  fee  simple,  as  there  is  here.  Therefore,  we  have  a 
gift  to  James  for  his  life  only  ;  and  a  gift  in  remainder  to 
his  issue  in  fee  simple,  and  full  effect  is  given  to  all  the 
words  of  the  will.  That  being  so,  there  is  no  ground  on 
which  we  should  be  justified  in  rejecting  any  of  the  words. 

Many  cases  establish  that  by  the  use  of  sufficiently 
plain  words  what  would  otherwise  be  an  estate  tail  accord- 
ing to  the  rule  in  Shelley  s  Gase,  may  be  held  to  mean 
merely  an  estate  for  life  in  the  first  taker,  and  an  estate  by 
purchase  in  the  issue ;  and  I  am  at  a  loss  to  think  of  any 
clearer,  stronger,  or  more  powerful  words  which  could  be 
used  by  a  testator  than  the  words  which  have  been  used 
in  this  will.  "  To  hold  in  fee  simple  "  can  have  but  one 
meaning,  and  here  plainly  it  is  the  issue,  and  no  one  else 
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Judgment,  that  is  to  hold  in  fee  simple.  If  the  word  "  issue  "  were  in- 
MACLENXA>r,  flexible,  and  incapable  of  having  its  meaning  modified  bv 
the  context,  or  by  explanatory  words,  it  would  be  an  end 
of  the  case.  We  should  have  to  reject  the  words  "in  fee 
simple'"  as  repugnant,  as  an  attempt  by  the  testator  to 
change  the  legal  character  of  the  estate  which  he  had 
given.  Morgan  v.  Thomas,  S  Q.  B.  D.  575,  9  Q.  B.  D.  6^3, 
already  referred  to,  is,  I  think,  the  latest  case  in  which  the 
context  of  the  devise  was  held  to  establish  that  the  testator 
used  the  word  issue  "  in  the  sense  of  "  children."  There 
the  devise  was  to  L.  for  life,  and  after  his  decease  to  his 
lawful  issue  and  their  heirs  for  ever,  if  any  ;  and  if  he 
should  die  without  leaving  any  children  born  in  wedlock, 
then  over. 

Xow  while  there  are  many  cases  deciding  that  the  context 
shewed  that  "'  issue"  when  used  in  the  manner  used  here, 
meant  "  children,"  so  there  are  many  other  cases  deciding 
that  particular  contexts  are  insufficient  for  that  purpose. 
These  cases  are  collected  and  classified  in  the  treatises  of 
Jarman  and  Theobald.  The  cases  which  at  first  seemed 
to  me  to  govern  this  case,  are  those  cited  in  2  Jarman, 
5th  ed.,  at  p.  1265,  where  he  says  :  "  It  is  also  estab- 
lished, that  the  addition  of  a  limitation  to  the  heirs  sen- 
eral  of  the  issue  will  not  prevent  the  word  '  issue '  from 
operating  to  give  an  estate  tail  as  a  word  of  limitation." 
The  same  rule  is  also  stated  by  Theobald,  3rd  ed.,  p.  319, 
with  a  citation  of  the  same  cases  cited  by  Jarman  and 
others,  of  which  th3  most  recent  is  Williams  v.  Willia/ins, 
51  L.  T.  X.  S.  779.  It  appeared  to  me  for  a  time,  as  it  did  to 
my  brother  Ferguson,  that  if  words  of  limitation  in  fee, 
superadded  to  the  word  "issue,"  such  as  "  with  remainder 
to  his  issue  and  their  heirs,"  were  not  clear  and  strong 
enough  to  exclude  the  application  of  the  rule  in  Shelley's 
Casey  the  words  of  this  will  could  not  do  so.  It  seemed  as 
if  the  two  expressions  were  equivalent,  for  a  gift  to  a  man 
and  his  heirs  is  the  same  thing  as  a  gift  to  him  in  fee 
simple. 

Further  consideration  has  satisfied  me  that  for  the  pres- 
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ent  purpose  there  is  a  difference  between  the  expressions.  Judgment. 
The  word  "heirs,"  while  it  is  the  appropriate  technical  word  Maclexxax 
to  express  a  fee  simpjle  when  used  in  a  certain  way,  does  '^-^ 
not  itself  necessarily  mean  a  fee  simple  or  an  estate  in  fee 
simple.  Its  meaning  depends  on  the  context  or  connection 
in  which  it  is  used.  It  may  mean  children,  executors, 
issue,  or  next  of  kin,  when  used  in  relation  to  personalty  :  2 
Jarman,  oth  ed.,  p.  923  et  seq.  ;  and  it  may  mean  heirs  gen- 
eral, or  heirs  of  the  body,  or  heirs  male  or  heirs  female,  in 
relation  to  realty  :  and  indeed,  when  used  as  a  word  of  limi- 
tation, it  is  only  historically  that  it  can  be  said  to  have 
preserved  any  part  of  its  essential  meaning.  A  devise  or 
grant  to  a  person  and  his  heirs  is  not  a  devise  or  grant  to 
the  heirs  at  all,  but  to  the  person  himself ;  and  the  word 
is  merelv  the  sis^n  or  mark  of  the  his^hest  estate  known  to 
the  law. 

In  Dod-saii  v.  Grew,  2  Wils.  322,  there  was  a  devise  to  a 
person  for  life,  and  after  his  death  to  his  issue  male  and 
"the  heirs  male  of  the  body  of  such  issue  male  ;  and  Wilmot, 
C.  J.,  said  that  the  superadded  words  meant  only  that 
they  were  not  all  to  take  at  a  time,  but  in  succession  ; 
and  that  they  were  not  words  of  limitation.  Now  I  think 
all  the  other  cases  in  which  the  addition  of  the  word  ''heirs" 
was  held  not  to  affect  the  gift  in  tail,  were  decided  on  the 
same  principle,  namely,  that  the  word  not  being  itself 
necessarily  a  word  of  limitation,  was  not  used  for  that 
purpose,  but  for  some  other  purpose  not  inconsistent  with 
the  estate  tail  which  had  been  given. 

The  case  is  quice  different,  however,  with  the  words 
used  in  this  will.  They  can  mean  only  one  thing,  and 
the  meaning  is  plain.  They  say  clearly  that  the  issue  of 
James  is  to  take  this  estate  at  his  death  in  fee  simple,  and 
if  that  is  so  James  cannot  take  an  estate  tail.  The  case 
is  as  clear  as  if  the  testator  had  said  by  way  of  explana- 
tion that  his  meaning  was  that  when  James  died  all  his 
descendants  who  were  then  living  should  take  the  pro- 
perty in  fee  simple  as  tenants  in  common  :  Hawkins,  p.  72  ; 
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Judgment.  2  Jarman,  5th  ed.,  pp.  1011,  1015  ;  Baldwin  v.  Rogers,  3 
Maclennak,  D.  M.  &  G.  649,  656. 

J-A.  In  Fetherstone  v.  Fetherstone,  8  CI.  &  F.  67,  Tindal, 

C.  J.,  expressing  the  opinion  of  the  Judges  of  England,  in 
a  case  in  which  the  gift  was  "to  W.  F.  and  his  heirs  male," 
with  words  following  which,  it  was  contended,  cut  down 
the  gift  to  W.  F.  to  an  estate  for  life,  with  remainder  to  his 
sons  in  tail,  stated  the  rule  of  construction  in  that  kind  of 
case  to  be  (p.  74)  :  "  That  the  first  taker  shall  be  held  to 
take  an  estate  tail  where  the  devise  to  him  is  followed  by 
a  limitation  to  the  heirs  of  his  body  except  where  the  intent 
of  the  testator  has  appeared  so  plainly  to  the  contrary  that 
no  one  could  misundei  stand  it ;"  and  at  page  76,  Lord 
Brougham,  delivering  the  judgment  of  the  House  of  Lords, 
specifies  a  number  of  phrases  which  would  have  the  effect 
of  cutting  down  an  estate  tail  to  an  estate  for  life ;  and 
adds  :  "So  again,  if  a  limitation  is  made  afterwards,  and 
is  clearly  the  main  object  of  the  will- — which  never  can 
take  effect  unless  an  estate  for  life  be  given  instead  of  an 
estate  tail — here  again  the  first  words  become  qualified, 
and  bend  to  the  general  intent  of  the  testator,  and  are  no 
longer  regarded  as  words  of  limitation,  which,  if  standing 
by  themselves,  they  would  have  been."  Now  here  it  is  im- 
impossible  to  give  any  effect  whatever  to  the  plain  words 
"to  hold  in  fee  simple"  without  restricting  James  to  an 
estate  for  life.  That  is,  therefore,  what  I  think  a  sound  con- 
struction requires  to  be  done ;  and  by  so  doing  we  do  no 
violence  to  any  part  of  the  language  used,  but  on  the  con- 
trary harmonize  the  whole. 

I  think,  therefore,  that  upon  the  true  construction  of 
this  devise  James  took  an  estate  for  life  only,  and  not 
an  estate  tail ;  and  that  he  having  died  without  issue  him 
surviving,  the  title  went  over  to  his  sister  for  life. 

I  think  the  construction  which  I  have  put  upon  the 
devise  to  James  is  favoured  by  section  six  of  the  will, 
which  declares  the  intention  of  the  testator  that  upon  the 
decease  of  either  of  his  children  without  issue,  if  his  other 
child  should  then  be  dead,  the  issue  of  the  latter,  if  any, 
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should  at  once  take  the  fee  simple  of  both  estates.    That  Judgment, 
means  that  if  one  should  die  leaving  issue  surviving,  and  Maclennan, 
then  the  other  should  die  without  doing  so,  the  issue  of  the 
first  should  take  both  properties  in  fee  simple.  That 
result  seems  to  be  exactly  the  same  as  follows  from  what 
I  think  to  be  the  true  construction  of  the  other  devises. 
I  think  that  the  appeal  should  be  allowed. 

OsLER,  J.  A.  : — 

I  am  of  the  same  opinion. 

Appeal  allowed  with  costs. 
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Smith  v.  McGugan. 

Contract — Master  and  Servant — Wages — Damages — Agreement  to 
Remunerate  by  Legacy, 

Where  services  are  rendered,  not  on  a  contract  of  hiring,  nor  gratuitously, 
but  upon  the  faith  of  a  promise  to  leave  property  by  will,  which  the 
testator  fails  to  perform,  an  action  may  be  maintained  against  his  re- 
presentatives to  recover  compensation  for  the  services  in  the  shape  of 
damages  for  breach  of  the  previous  promise. 

The  plaintiff  brought  the  action  against  the  executors  of  her  grandfather's 
estate,  alleging  that  for  several  years  she  had  worked  for  her  grand- 
father in  consideration  of  his  agreement  to  leave  her  by  his  will  as  much 
as  any  of  his  daughters.  He  left  her  by  his  will  $400,  while  to  his 
daughters  he  left  $1,000  each,  and  she  claimed  specific  performance,  or 
in  the  alternative  wages  : — 

Held,  per  Hagarty,  C.  J.  O.,  and  Burton,  J.  A. — That  the  plaintiff 
could  not  recover  wages,  but  that  the  agreement  being  proved,  she 
was  entitled  to  recover  damages  for  its  breach,  which  would  be,  if  the 
assets  were  sufficient,  $600. 

Per  OsLER,  J.  A.  — That  no  more  specific  agreement  was  proved  than  that 
the  plaintiff  was  to  be  remembered  by  the  testator  in  his  will,  and 
therefore  she  was  entitled  to  nothing  beyond  the  sum  left  her  by  the 
will. 

Per  Maclennan,  J.  A. — That  the  agreement  was  proved,  and  that  the 
plaintiff  was  entitled  to  recover  as  damages  for  its  breach  a  sum  equal 
to  the  amount  given  to  the  least  favoured  daughter,  to  be  ascertained 
in  due  course  of  administration. 

In  the  result  the  judgment  of  Falconbridge,  J.,  in  the  plaintiff's  favour, 
was  affirmed  with  a  variation. 

rStatement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Falconbridge,  J.,  and  was  argued  before  Hagarty, 
C.  J.  O.,  Burton,  Osler,  and  Maclennan,  J  J.  A.,  on  the 
24th  of  November,  1891. 

/.  M.  Glenn,  for  the  appellants. 
J.  A.  Robinson,  for  the  respondent. 

March  1st,  1892.    Hagarty,  C.  J.  0.  :— 

The  claim  as  rested  on  the  amended  statement  is  that  the 
plaintiff  went  to  reside  with  her  grandfather,  and  that  he 
agreed  if  she  would  remain  with  him  to  be  brought  up  in 
his  household,  and  to  work  for  him  till  his  death  or  her 
marriage,  he  would  provide  for  her  by  his  will  as  amply  as 
he  would  for  any  of  his  own  daughters,  etc.,  etc.    That  the 
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plaintiff  did  work  faithfully  for  him  up  to  her  marriage  is  Judgment, 
clearly  proved,  and  she  and  her  mother  swear  positively  Hagarty, 
to  the  agreement,  and  that  he  frequently  repeated  to  her,  C.J.O. 
sometimes  that  he  would  do  for  her  as  one  of  his  own 
daughters,  at  other  times  that  he  would  leave  her  a  share 
of  the  homestead  ;  that  she  need  not  go  to  learn  to  sew  as 
he  would  leave  her  plenty  to  get  her  sewing  done  for  her ; 
again,  that  when  she  complained  of  the  hard  work  and 
wanted  to  hire  out,  that  he  said  that  he  was  going  to  give 
her  a  piece  of  land  next  to  Axford's — the  homestead  on 
which  he  lived. 

Her  mother  swore  much  to  the  same  effect. 

Another  witness  said  that  the  deceased  told  him  he  had 
given  her  fifty  acres  of  land  joining  Axford's  place. 

When  she  married,  the  deceased  gave  her  an  outfit 
like  what  his  daughters  got,  valued  from  $125  to  S200. 
About  a  month  before  her  marriage  he  made  his  will  leav- 
ing her  $400. 

Throughout  the  case  there  is  no  mention  or  suggestion 
of  any  contract,  express  or  implied,  as  to  the  plaintiff  hav- 
ing any  wages.  Her  services  seem  to  have  been  rendered 
wholly  on  the  faith  of  a  provision  being  made  for  her  by 
will  to  place  her  on  the  same  footing  as  his  own  daughters. 

The  learned  Judge  directs  specific  performance  of  the 
agreement,  which  he  holds  to  be  proved,  or  alternatively 
that  she  be  paid  the  value  of  her  services,  which  he 
assesses  at  $1,000,  less  the  $400  left  by  the  will. 

From  the  formal  judgment  entered,  I  make  the  follow- 
ing extracts : — 

1.  This  Court  doth  declare  that  Neil  McGugan,  de- 
ceased, made  an  agreement  with  the  plaintiff  whereby  he 
agreed  to  leave  her  by  his  will  as  much  as  he  would  leave 
to  any  of  his  own  daughters,  and  that  the  said  agreement 
should  be  specifically  performed  by  the  defendants,  the 
executors  of  the  will  of  the  said  Neil  McGugan,  deceased. 

2.  And  this  Court  doth  further  declare  that  the  plaintiff 
is  entitled,  under  her  prayer  for  alternative  relief,  to  the 
sum  of  $1,000,  as  for  wages  due  from  the  said  Neil  Mc- 
Gugan, deceased  to  her. 
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Judgment.  3.  And  this  Court  doth  order  and  adjudge  that  it  be 
Hagarty,  referred  to  the  Master  of  this  Court  at  St.  Thomas,  to 
C.J.O.      make  all  necessary  enquiries,  and  take  accounts  for  the 

purpose  of  ascertaining  the  amount  to  which  the  plaintiff 

is  entitled  under  the  said  agreement. 

4.  And  this  Court  dofch  further  order  and  adjudge  that 
the  defendants  do  forthwith  after  the  making  of  the 
Master's  report  pay  to  the  plaintiff  what  shall  be  found 
due  to  her  out  of  the  property  of  the  said  Neil  McGugan, 
deceased,  come  to  the  hands  of  the  said  defendants  to  be 
administered. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  defendants  do  pay  to  the  plaintiff  her  costs  of  this 
action  out  of  the  property  of  the  said  Neil  McGugan,  de- 
ceased, come  to  the  hands  of  the  said  defendants  to  be 
administered." 

I  hardly  see  how  this  alternative  direction  is  upheld. 
Should  not  the  plaintiff  have  been  called  on  to  elect  in 
which  shape  her  claim  was  to  be  enforced,  as  was  done  in 
Walker  v.  Boughner,  18  0.  R.  448  ?  No  reference  would 
seem  to  be  necessar^^  if  her  claim  is  for  $1,000,  less  the 
$400  bequeathed  by  will. 

As  to  a  claim  for  wages,  I  hardly  see  how  it  can,  on  the 
evidence,  rest  on  any  contract,  express  or  implied.  As 
already  shewn  it  is  rested  entirely  on  services  rendered 
on  the  promise  of  property  left  by  will.  She  could  at  any 
time  have  left  his  service,  as  is  suggested  in  Alderson  v. 
Maddison,  8  App.  Cas.  467.  She  could  not  have  main- 
tained any  action  against  him,  as  I  think,  during  his  life- 
time for  services.  He  could  on  evidence  such  as  she 
here  gives  to  support  her  present  claim  have  answered, 
that  her  remuneration  could  only  accrue  on  his  decease. 

If  there  had  been  any  evidence  of  an  original  hiring,  so 
that  the  relation  of  master  and  servant  once  existed  be- 
tween him  and  his  grandchild,  and  by  subsequent  arrange- 
ment it  was  settled  that,  in  lieu  of  wages,  he  was  to  make 
this  testamentary  disposition,  I  can  understand  the  force 
of  the  argument;  that  as  his  proposed  method  of  payment, 
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or  compensation,  had  failed  by  his  default,  the  claim  for  Judgment, 
payment  as  for  services  should  be  upheld.  Ragarty, 

If  he  had  died  insolvent,  she  would  lose  the  value  of  her  C.J.O., 
services,  just  as  if  she  had  allov\red  her  wages  to  accumu- 
late, as  she  thought,  in  his  hands.  So  it  would  be,  if  his 
estate  could  only  pay  $100  to  each  of  his  daughters.  She 
trusted,  it  is  argued,  to  his  fulfilling  his  promise,  and  to 
his  ability  to  perform  it.  If  he  died  without  leaving  any 
daughters,  a  difficulty  would  also  arise. 

I  think  that  there  is  nothing  in  the  evidence  to  authorize 
a  finding  that  there  was  any  contract,  express  or  implied, 
of  hiring,  and  I  am  unable  to  agree  to  the  doctrine,  that  if 
such  an  agreement  as  the  present  is  not  sufficiently  proved 
so  as  to  be  specifically  performed,  that  still  there  can  be  a 
recovery  as  for  the  value  of  the  plaintiff"s  services. 

In  our  own  Courts,  see  McClarty  v.  McClarty,  19  C.  P. 
311 ;  Morris  v.  Hoyle,  28  C.  P.  598. 

In  England,  Oshorn  v.  Governors  of  Guy's  Hospital,  2 
Str.  728. 

There  is  a  short  note  of  this  case  before  Raymond,  C.  J. 
It  is  said  that  the  services  rendered  to  the  deceased, 
looked  strongly  as  if  the  plaintiff  did  not  expect  to  be  paid, 
but  to  be  considered  in  the  will.  The  Chief  Justice  directed 
the  jury  that  if  that  was  the  case  they  could  not  find  for 
the  plaintiflp  though  nothing  was  given  to  him  by  the  will ; 
that  they  should  consider  how  it  was  understood  by  the 
parties  at  the  time  of  doing  the  business,  and  said  that  a 
man  who  expects  a  legacy  cannot  afterwards  resort  to  his 
action.  This  case  is  approved  of  by  Tindal,  C.  J.,  in 
Baxter  v.  Gray,  3  M.  &  Gr.  771.  He  s&ys:  "If  the  evi- 
dence had  shewn  that  the  work  were  done  upon  an  under- 
standing between  the  parties,  that  the  plaintiff  was  to  be 
remunerated  by  a  legacy,  that  would  have  amounted  to  an 
agreement  that  he  was  to  make  no  charge.  But  if  the 
wrork  or  labour  were  performed  under  a  hope  of  a  legacy, 
I  see  no  reason  why  the  plaintiff  should  not,  on  such  hope 
failing  him,  be,  as  it  were,  remitted  to  his  legal  right." 

Le  Sage  v.  CoussmaJcer,  1  Esp.  187,  before  Lord  Kenyon, 
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Judgment,  is  to  the  same  effect.  He  says  :  "  The  law  is  well  settled^ 
Hagarty,  that  if  the  plaintiff  had  undertaken  the  several  services 
C.J.O.  proved,  without  any  view  to  a  reward,  but  with  a  view  to 
a  legacy,  he  could  not  set  up^  any  demand  against  the 
testator's  estate,  but  of  that  the  jury  were  to  decide." 
They  found  for  the  plaintiff,  six  hundred  pounds ;  the  will 
had  given  him  a  legacy  of  four  hundred  pounds. 

The  American  cases  seem  to  take  a  more  liberal  view,, 
and  to  favour  the  view^  that  if  the  promise  to  remunerate 
or  provide  by  will  fail,  the  plaintiff  may  recover  the  value 
of  his  services  as  a  creditor  of  the  estate.  In  Martin  v. 
WrigJd's  Administrators,  13  Wend.  460,  the  Court  held 
that  the  evidence  shew^ed  that  the  services  rendered  were 
never  intended  to  be  gratuitous.  In  Robinson  v.  Ray  nor, 
28  N.  Y.  494,  services  were  rendered  by  a  son  to  his  father, 
in  pursuance  of  a  mutual  understanding  that  compensation 
should  be  made  by  will,  and  the  father  made  several  wills 
devising  the  homestead  to  the  son.  He  died  intestate,  hav- 
ing destroyed  his  last  will.  The  Court  held  that  the  fact 
of  the  failure  to  carry  out  the  understanding  entitled  the 
son  to  compensation  out  of  the  estate  for  his  services.  In 
Shakespeare  v.  MarJfham,  10  Hun  311,  at  p.  326,  the  Court 
said,  that  the  true  rule  in  such  cases,  especially  when  based 
upon  weak  and  vague  parol  arrangements,  is  to  be  found 
in  Martin  v.  Wright's  Administrators,  and  Robinson  v. 
Raynor,  and  that  the  claimants  would  only  be  entitled  to 
recover  for  the  actual  value  of  the  services,  as  upon  a 
quantum  meruit. 

My  strong  impression  is,  that  unless  the  plaintiff  has 
proved  a  contract,  so  specific  that  it  can  be  legally  per- 
formed, or  for  the  breach  of  which  damages  can  be  recov- 
ered, that  she  cannot  on  that  account  fall  back  on  a  claim 
for  services  on  a  quantum  meruit.  1  think  that  the  evi- 
dence is  clear  that  at  no  time  did  the  relation  of  master 
and  servant  exist  between  her  and  her  grandfather.  If, 
as  already  noticed,  the  service  began  as  a  service  of  hiring, 
as  in  Alder  son  v.  Maddison,  8  A.pp.  Cas.  467,  and  the  rela- 
tion being  established  it  was  then  arranged  that  the  ser- 
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vices  should  be  remunerated  by  testamentary  bequest,  I  Judgment, 
think  we  could  safely  hold  that  they  must  be  paid  by  the  Hagarty,. 
estate,  according  to  their  value,  as  the  means  proposed  by  C.J.O. 
the  deceased  had  failed  of  accomplishment. 

I  feel  the  difficulties  attending  a  case  of  this  character. 
The  plaintiff's  evidence,  as  to  what  took  place  when  she 
was  eighteen  or  nineteen,  and  she  wished  to  learn  to  sew, 
and  to  go  out  to  hire,  and  as  to  tho  deceased's  promises 
then  made  as  to  leaving  her  enough  to  pay  for  her  sewing  ; 
and  again  that  he  would  leave  or  give  her  a  piece  of  land 
off  the  homestead,  and  evidence  of  others  to  whom  he  said 
he  had  given  her  fifty  acres,  were  all  urged  against  the 
truth  of  there  being  a  specific  existing  contract  between 
them.  But  I  am  not  prepared  to  hold  that  all  this  is  to 
negative  the  existence  of  the  bargain  so  positively  sworn 
to,  and  found  proved  to  the  satisfaction  of  the  trialjudge. 
I  may  doubt  whether  I  could  have  so  held. 

It  may  fairly  be  assumed  that  it  was  never  intended 
that  plaintifi's  services  were  to  be  given  gratuitously,  but 
were  to  be  remunerated  in  some  shape. 

I  think  the  law  pei  mits  a  recovery  for  breach  of  such  a 
contract  fully  performed  on  the  plaintiff's  part.  We  are 
not  embarrassed  by  any  question  as  to  the  Statute  of 
Frauds,  as  it  is  not  pleaded  here,  even  if  it  could  be  a  de- 
fence. 

The  case  of  Walker  v.  Boughner,  18  0.  R.  448,  seems 
almost  exactly  like  this  case  in  its  facts.  The  Court  there 
held  that  the  agreement  was  not  sufficiently  proved,  but 
allowed  a  recovery  for  the  services.  I  do  not  think  this 
case  can  be  so  dealt  with. 

Such  cases  may  be  referred  to  as  Logan  v.  Weinholt,  7 
Bli.  N.  S.  at  p.  53 ;  Fitzgerald  v.  Fitzgerald,  20  Gr.  410 ; 
McDonald  V.  McKinnon,  26  Gr.  12  ;  Halleran  v.  Moon,  28 
Gr.  319  ;  Campbell  v.  McKerricher,  6  O.  R.  85. 

I  see  no  reason  for  a  reference  unless  desired  by  the 
defendants.  Assuming  the  assets  of  the  estate  to  be  ample 
to  meet  this  claim,  the  damages  can  be  assessed  at  $600. 

70 — VOL.  XXI.  A.R. 
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Judgment.      J  have  given  this  case  much  consideration,  and  have  not 
Hagarty,   arrived  at  the  present  conclusion  without  some  hesitation. 
C.J.O.  individual  opinion  is,  that  full  justice  was  accorded 

to  the  plaintiff  in  her  treatment  by  deceased. 

Burton,  J.  A. : — 

I  am  of  the  same  opinion. 

Osler,  J.  A. : — 

It  is  a  matter  of  the  first  importance,  that  Courts  should 
not  give  effect  to  verbal  agreements  and  understandings 
affecting  the  estate  of  a  decedent,  and  altering  the  disposi- 
tion he  has  made  of  it  by  his  will,  unless  the  evidence  in 
support  of  them  is  of  the  most  clear,  consistent  and  cogent 
character,  establishing  them  in  all  important  details  and 
particulars. 

And  where  a  claim  is  made  b}^  a  member  of  the  deceased's 
family,  who  has  been  in  fact  provided  for  in  his  will,  but 
who  is  dissatisfied  with  such  provision,  and  attempts  to  set 
up  a  verbal  agreement  or  understanding  controlling  and 
enlarging  it,  I  think  a  very  dangerous  precedent  would  be 
set  by  giving  effect  to  such  evidence  as  was  given  in 
support  of  the  plaintiff's  claim  in  the  present  case. 

That  the  plaintiff  served  her  grandfather  faithfully,  and 
that  her  services  were  probably  worth  what  she  has  been 
awarded,  has  hardly  been  denied. 

It  has  also  been  satisfactorily  proved  that  they  were  not 
rendered  by  her  gratuitously,  and  simply  as  a  member  of 
the  deceased's  family,  brought  up  in  his  house  under  cir- 
cumstances in  which  the  payment  of  wages,  or  other  reward 
for  her  services,  was  not  contemplated  by  either  party.  I 
think  it  was  intended  by  her  grandfather,  and  that  the 
plaintiff  was  led  to  expect,  that  she  would  be  remembered 
in  his  will,  and  that  her  services  would  be  compensated  in 
that  manner.  She  has  been  bequeathed  a  substantial  leg- 
acy, though  not  equal  to  those  bequeathed  to  her  mother 
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and  aunts,  the  daughters  o£  her  grandfather,  but  she  con-  Judgment, 
tends  that  she  was  to  be  placed  on  the  same  footing  with  Osler, 
them,  and  that  she  should  have  received,  as  they  did,  $1,000  "^"^ 
instead  of  $400. 

She  puts  her  case,  however,  upon  four  or  five  different 
agreements. 

[The  learned  Judge  then  considered  the  evidence  at 
kngth,  and  continued  :] 

Altogether  the  evidence  impresses  me  as  utterly  insuffi- 
cient to  prove  the  agreement  relied  upon,  that  the  deceased 
would  leave  the  plaintiff  any  definite  or  ascertainable  share 
of  his  property.  In  that  respect  the  case  is  not  unlike  the 
case  of  Walker  v.  Boughner,  18  0.  R.  448,  which  it  also 
resembles  in  this,  that  the  plaintiff  is  shewn  to  have  ren- 
dered her  services  in  the  expectation  and  on  the  promise 
that  she  should  receive  compensation  therefor  by  the  tes- 
tator's will.  Further  than  this,  I  do  not  think  the  evidence 
ought,  judicially,  to  be  regarded  as  going. 

The  case  differs  from  the  case  just  cited  in  this  that  by 
the  will  of  the  deceased  some  provision  is  made  for  the 
plaintifi',  not  as  much  perhaps  as  she  expected,  but  far  from 
an  illusory  provision.  With  that  I  think  she  must  be 
satisfied,  for  as  she  is  compensated  in  the  manner  in  which 
she  was  to  be  compensated,  that  is,  by  means  of  a  sub- 
stantial testamentary  bequest,  there  is  no  room  for  the 
application  of  the  principle  on  which,  in  Walker  v.  Bough- 
ner, 18  O.  R.  448,  the  Court  found  a  way  to  relieve  the 
plaintiff,  so  that  her  services  should  not  go  entirely  un- 
rewarded. 

With  great  respect,  I  think  the  only  judgment  the  evi- 
dence warrants  is  a  dismissal  of  the  action. 

-Maclennan,.  J.  A. : — 

I  have  hesitated  much  in  this  case  in  consequence  of  the 
-different  view  of  it  taken  by  m}^  brother  Osier,  but  I  have 
'been  unable  to  bring  myself  to  the  conclusion  that  the 
judgment  is  substantially  wrong.    I  do  not  see  that  any 
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Judgment,  amendment  of  the  original  statement  of  claim  was  neces- 
Maclennan,  sary.  It  alleged  that  the  testator  had  agreed  to  remune- 
rate  the  plaintiff's  services  by  making  the  same  provision 
for  her  by  his  will  as  for  his  own  daughters  but  had  not 
done  so.  If  that  is  proved,  the  plaintiff'  is  entitled  to 
damages  for  the  breach  of  the  contract  by  the  testator,  the 
measure  of  which  is  the  smallest  sum  which  he  gave  to 
any  one  of  his  daughters  in  his  will.  I  see  no  reason  why 
such  a  contract,  if  made  for  sufficient  consideration,  should 
not  be  good,  although  perhaps  it  might  be  altogether  de- 
feated by  intestacy,  or  by  the  disposition  of  all  of  hia 
property  in  his  lifetime.  The  validity  of  such  a  contract 
seems  distinctly  recognized  by  the  Lord  Chancellor  in 
Logan  v.  Weinholt,  7  Bli.  N.  S.  at  p.  53,  referred  to  by  the 
learned  Chief  Justice. 

In  the  case  of  a  breach  of  such  a  contract  the  remedy  is 
not  by  specific  performance  ;  for  that  is  impossible,  the  tes- 
tator being  dead.  It  is  simply  an  action  at  Common  Law 
for  damages. 

My  difficulty  in  agreeing  with  my  learned  brother  is 
that  the  learned  trial  Judge  has  found  the  contract  proved 
as  alleged.  To  differ  from  that  finding  I  must  see  that  he 
is  clearly  wrong,  and  I  cannot  say  that  he  is. 

The  plaintiff  and  her  mother  state  the  contract  differ- 
ently, but  their  evidence  is  not  contradictory  or  inconsist- 
ent. The  difference  really  favours  the  truthfulness  of  both,, 
as  indicating  the  absence  of  concert  to  tell  a  concocted 
story.  If  I  had  heard  them  give  their  evidence,  as  the 
learned  Judge  did,  and  if  I  was  convinced  of  their  sin- 
cerity, I  do  not  see  why  I  should  not  have  found  the 
mother's  statement  of  the  contract  to  be  the  true  one  just 
as  he  did. 

The  plaintiff  sa^^s  the  testator's  promise  was  that  he 
would  do  for  her  as  one  of  his  own  daughters.  In  cross- 
examination  she  twice  repeats  it  in  the  same  terms,  with 
slight  and  immaterial  verbal  variations.  If  that  had  been 
the  promise,  I  think  we  could  not  hold  that  there  had  been 
any  breach,  for  he  has  done  for  her  as  one  of  his  own 
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daughters.  He  sent  her  to  school.  He  gave  her  a  marriage  Judgment, 
outfit,  and  a  legacy.    He  does  not  give  to  her  as  large  a  Maclennan 
legacy  as  to  his  daughters,  but  the  promise  as  stated  by  '^--^ 
her  did  not  go  so  far  as  that.    He  was  merely  to  do  for 
her  as  a  daughter. 

But  her  mother  says  the  promise  was  "  I  will  leave  her 
the  same  in  my  will,  as  I  will  leave  any  of  my  own 
daughters,"  and  she  adheres  substantially  to  that  through- 
out her  evidence.  If  that  w^as  the  promise,  it  goes  further 
than  the  other,  but  is  not  necessarily  inconsistent  with  it, 
and  it  requires  that  the  plaintiff  should  be  provided  for  as 
well  at  all  events  as  the  least  favoured  daughter.  If  we  are 
sure  that  there  was  some  bargain,  by  reason  of  which  the 
plaintiff  was  serving,  and  that  I  think  cannot  be  doubted  at 
all,  I  think  the  mother's  account  of  it  is  distinctly  corrobora- 
ted by  the  evidence  of  the  two  witnesses  John  McGugan 
and  James  Snow.  The  former  says  his  father,  the  testator, 
told  him  he  would  "  leave  her  as  well  as  any  of  his  own 
daughters — leave  her  as  much  as  one  of  his  own  daughters," 
and  the  latter,  that  he  had  told  him  he  was  going  to 

treat  her  as  one  of  his  own  daughters." 

I  do  not  think  this  evidence  is  weakened  by  the  circum- 
stance, that  the  testator  did  not  refer  to  any  agreement  in 
saying  what  he  did  to  these  witnesses.  The  agreement 
being  proved  independently,  what  he  said  he  was  going  to 
do  must  be  referred  to  it. 

Neither  do  I  draw  a  conclusion  unfavourable  to  the 
agreement,  from  what  the  plaintiff  says  passed  between 
her  and  the  testator  at  different  times  about  giving  her 
land,  etc.  That  was  before  he  had  made  his  will,  and  one 
of  the  ways  by  which  he  might  have  thought  of  putting 
her  in  a  position  of  equality  with  his  daughters,  was  by 
giving  her  land,  of  which  great  part  of  his  property  con- 
sisted. 

So,  too,  I  can  attach  but  little  weight  to  the  plaintiff' *s 
statement  that  she  was  at  liberty  to  leave  at  any  time,  and 
that  she  had  wanted  to  go,  and  remained  in  consequence  of 
his  promises,  etc.    No  doubt  she  could  have  left,  and  the 
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Judgment,  only  consequence  would  have  been  she  would  have  lost  the 
Maclennan,  benefit  of  the  agreement ;  and  the  severe  labour  she  was. 
J. A.      performing  might  well  lead  her  to  doubt  whether  it  would 
not  be  better  to  go,  even  if  she  lost  all.    But  the  end  of  it 
was  the  promises  were  renewed,  and  she  was  persuaded 
to  remain. 

I  agree  that  such  claims  as  this,  where  they  are  brought 
forward,  should  be  jealously  watched  and  scrutinized  by 
the  Court,  but  the  law  does  not  forbid  such  bargains,  nor 
require  them  to  be  in  writing,  and  when  one  is  proved  to 
the  satisfaction  of  a  judge,  it  is  his  duty  to  give  effect  to 
it  just  the  same  as  if  it  were  in  writing,  and  as  I  cannot 
see  that  the  learned  J udge  was  wrong  in  finding  the  agree- 
ment proved,  I  think  the  judgment  should  be  affirmed. 

1  do  not  think  the  Statute  of  Frauds  applicable  to  an 
agreement  of  this  kind,  which  is  not  concerning  lands  or 
any  interest  therein.  Nor  can  the  Statute  of  Limitations 
apply  for  the  breach  of  the  contract  occurred  at  the  testa- 
tor's death. 

I  think,  however,  the  judgment  is  wrong,  in  point  of 
form,  and  that  what  the  plaintiff  is  entitled  to  is  a  sum 
equal  in  amount  to  the  legacy  given  to  the  least  favoured 
daughter,  to  be  paid  in  a  due  course  of  administration, 
instead  of  the  legacy  of  $400  given  to  her  in  the  wilL 
The  learned  Judge  might  have  assessed  the  sum  to  be  paid 
as  damages,  but  not  having  done  so,  the  defendants  are 
entitled  to  a  reference,  if  they  desire  it,  to  fix  the  amount^ 
unless  the  parties  can  agree  upon  it.  In  either  case  it  will 
be  paid  like  a  debt,  in  due  course  of  administration,  but 
subject  to  abatement  as  if  it  had  been  a  legacy. 

Appeal  dismissed  ivith  costs, 
OSLER,  J.  A.,  dissenting.^ 

*  On  appeal  by  tlie  defendants  to  the  Supreme  Court  of  Canada,  this 
judgment  was  affirmed  :  21  S.  C.  R.  263.  The  certificate  of  the  judgment 
of  this  Court  was  issued  without  the  variation  directed  to  be  made  in  the 
form  of  the  judgment  in  the  Court  below,  viz.,  by  striking  out  that  part 
of  it  relating  to  specific  performance,  and  the  Supreme  Court  directed 
this  to  be  made. 
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GosNELL  V.  Toronto  Railway  Company. 

Toronto  Railivay  Company —  Ways — Excessive  Speed — Negligence. 

The  Toronto  Railway  Company  have  not,  under  their  charter  and  their 
agreement  with  the  city  of  Toronto,  an  exclusive  right  of  way  upon 
their  tracks  or  the  right  to  run  their  cars  at  any  rate  of  speed  they 
please.  Whilst  their  cars  must  not  be  wilfully  impeded,  they  are 
bound  to  recognize  the  rights  and  necessities  of  public  travel  and  so  to 
regulate  the  speed  that  the  cars  may  be  quickly  stopped,  should 
occasion  require  it. 

Where,  therefore,  there  was  some  evidence  that  an  accident  was  the  re- 
sult of  a  car  running  at  excessive  speed,  the  judgment  of  the  Common 
Pleas  Division,  upholding  a  verdict  against  the  company,  was  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judg-  statement, 
ment  of  the  Common  Pleas  Division. 

The  plaintiff  while  driving  a  waggon  along  Yonge  street 
in  the  city  of  Toronto,  attempted  to  cross  the  car  track  in 
order  to  pass  another  waggon  in  front  of  him,  and  his 
waggon  was  run  into  by  an  electric  car  of  the  defend- 
ant company,  and  he  was  seriously  injured.  He  then 
brought  this  action,  which  was  tried  at  the  Toronto  Fall 
Assizes  of  1893,  before  Street,  J.,  and  a  verdict  was  found 
in  his  favour. 

There  was  much  contradictory  evidence  as  to  the  mode 
in  which  the  accident  occurred,  and  also  as  to  the  rate 
of  vspeed  at  which  the  electric  car  was  being  driven,  which 
it  is  not  necessary  to  set  out  in  detail. 

The  verdict  in  favour  of  the  plaintiff  was  upheld  by  the 
Common  Pleas  Division,  and  the  defendants'  appeal  was 
argued  before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and 
Maclennan,  J  J.  a.,  on  the  29th  and  30th  of  May,  1894. 

Osier,  Q.C.,  and  Laidlaw,  Q.C.,  for  the  appellants.  The 
judgment  of  the  Court  below  in  favour  of  the  plaintiff  has 
proceeded  on  an  entire  misapprehension  as  to  the  posi- 
tion of  these  defendants.  A  street  railway  stands  in  an 
entirely  different  position  from  an  ordinary  railway  using 
locomotives  propelled  by  steam,  and  the  same  principles  of 
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Argument,  law  cannot  be  applied  to  the  former.  Here,  moreover,  the 
railway  has  by  its  Act  of  Incorporation  and  its  agreement 
with  the  city  special  rights  which  have  not  been  given 
effect  to  by  the  present  judgment.  The  appellants  aie 
quite  outside  the  principles  of  the  common  law  as  to  speed. 
They  have  an  absolute  right  of  way,  and  so  long  as  under 
the  terms  of  the  agreement  the  city  engineer  does  not  res- 
trict the  rate  of  speed  the  defendants  can  run  at  any  rate 
that  they  see  fit  to  use.  The  electric  service  was  introduced 
for  the  purpose  of  obtaining  speedy  transport,  and  speed 
per  se  can  not  be  negligence.  The  remarks  as  to  speed  in 
FoUet  V.  Toronto  Street  R  W.  Go.,  15  A.  K  346,  have  been 
relied  on  by  the  plaintiff*,  but  in  that  case  it  was  shewn  that 
there  was  an  inexperienced  driver,  and  that  there  was 
failure  to  stop  within  a  reasonable  time,  and  the  actual 
decision  is  strongly  in  favour  of  the  appellants.  Ewing  v. 
Toronto  R.  W.  Go,,  24  0.  E.  694,  is  against  the  appellants, 
and  is,  we  submit,  not  good  law.  Among  the  authorities 
that  bear  most  closely  upon  the  question  in  issue  may  be 
mentioned  New  York,  etc,  R.  W.  Co.  v.  Kellams,  32  Am.  & 
Eng.  Ry.  Cas.  114;  Hannibal,  etc.,  R.  F".  Go.  v.  Young,  19 
Am.  &  Eng.  Ry.  Cas.  512  ;  Gar  son  v.  Federal,  etc.,  Pt.W  .Go., 
50  Am.  &  Eng.  Ry.  Cas.  462  ;  Winter  v.  Federal,  etc.,  R 
W.  Go.,  153  Pa.  St.  26 ;  Patton  v.  Philadelphia  Traction 
Co.,  132  Pa.  St.  76 ;  Thomas  v.  Gitizens  Passenger  Go.,  132 
Pa.  St.  504 ;  Will  v.  West  Side  R  W.  Go.,  84  Wis.  42  ; 
Powell  V.  Missouri,  etc.,  R  W.  Go.,  8  Am.  &  Eng.  Ry.  Cas. 
467 ;  Christensen  v.  Union  Trunk  Line,  32  Pac.  Rep.  1018  ; 
Barker  v.  Hudson  River  R.  W.  Go.,  4  Daly  (N.Y.)  274. 

Fullerton,  Q.  C,  for  the  respondent.  It  clearly  appears 
from  the  evidence  that  the  cause  of  this  accident  was  the 
excessive  rate  at  which  the  car  was  being  driven,  and  this 
excessive  rate  of  speed  was  quite  sufficient  evidence  of 
negligence  to  justify  the  case  being  submitted  to  the  jury. 
The  defendants  cannot  be  in  any  better  position  than  if 
they  were  running  on  a  road  owned  by  themselves,  and  in 
cases  of  that  kind  it  has  been  held  that  the  rate  of  speed  is 
a  matter  for  consideration  by  the  jury.    See,  for  instance. 
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Davey  v.  London  and  Sovih-  Western  R.  W.  Co.,  12  Q.  B.  D.  Argument. 
70  ;  Beven's  Law  of  Negligence,  p.  125.  The  contention  that 
the  defendants  have  an  absolute  right  of  way,  and  that  any 
person  crossing,  or  driving  on  the  track,  does  so  at  his  own 
peril  is  not  well  founded.  The  Act  and  the  agreement 
give  the  defendants,  it  is  true,  a  paramount  right  of  user 
of  the  track  allowance,  but  this  simply  means  that  they 
are  entitled  to  compel  any  persons  on  the  track  to  get  out 
of  the  way  so  as  to  avoid  delaying  the  cars,  and  they  cer- 
tainly do  not  give  them  the  right  to  run  persons  down.  In 
the  very  cases  cited  by  the  appellants  it  is  pointed  out  that 
while  the  rate  of  speed  in  itself  is  not,  perhaps,  evidence  of 
negligence,  it  becomes  evidence  of  negligence  if  the  rate  is 
such  that  there  is  a  possibility  of  not  being  able  to  bring 
the  car  under  speedy  control.  There  w^as  evidence  here 
that  no  attempt  was  made  to  slacken  speed,  and  that  in 
fact  the  plaintiff's  waggon  was  deliberately  run  into.  The 
principles  governing  such  a  case  as  this  are  well  pointed 
out  in  Smith  v.  Browne,  28  L.  R.  Ir.  1 ;  Ruddy  v.  Lon- 
djon  and  South-Western  R.W.  Co.,  8  Times  L.  R.  658.  The 
rate  of  speed  must  be  considered  in  connection  with  the 
surrounding  circumstances,  an<]  the  jury  are  entitled  to 
say  having  regard  to  the  rate  of  speed  and  to  these  cir- 
cumstances that  the  defendants  were  or  were  not  guilty 
of  negligence  :  Beven's  Law  of  Negligence,  p.  11. 
LaidlaWy  Q.  C,  in  reply. 

September  11th,  1894.    Hagarty,  C.  J.  O.  :— 

It  is  with  very  great  reluctance  that  I  can  concur  with 
my  learned  brethren  in  dismissing  this  appeal.  It  is  quite 
true  that  of  late  years  the  appellate  Courts  especially 
will  not  interfere  on  the  weight  of  evidence. 

Apart  from  the  question  of  the  rate  of  speed  the  plaintiff 
on  his  own  shewing  ought  certainly  not  to  have  recovered, 
as  he  admits  that  he  turned  into  the  track  without  looking 
back  to  see  if  any  car  was  near  him,  and  the  collision  would 
-have  happened  if  the  rate  of  speed  was  one-half  less 
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Judgment,  than  sworn  to.   Except  on  the  evidence  of  one  witness  who 
Hagaety,  swore  that  the  car  was  going  at  the  rate  of  thirty  miles  an 
C. J,0.     hour,  there  was  no  case,  I  think,  for  the  jury. 

I  agree  that  we  cannot  accede  to  Mr.  Osier's  argument  that 
as  the  company  has  the  right  to  the  track,  the  rate  of 
speed  at  which  they  travel  is  immaterial.  To  rush  along 
Yonge  street  at  any  rate  of  speed  like  what  this  witness 
swore  to,  must  naturally  strike  one  as  most  dangerous,  and 
in  a  case  like  this  renders  it  necessary  to  leave  it  to  the 
jury  as  an  important  element  in  the  charge  of  negligence. 
This  witness's  statement  is  wholly  at  variance  with  the 
evidence  of  several  other  witnesses,  and  a  perusal  of  the 
whole  testimony  leaves,  on  my  mind  at  least,  an  unhesitat- 
ing belief  of  its  incorrectness. 

Under  the  old  system  of  our  Courts  I  think  it  probable 
in  a  case  like  this  the  defendants  would,  on  payment  of 
costs,  have  been  allowed  a  new  trial.  I  must,  however, 
admit  that  the  practice  of  late  years  has  been  against  inter- 
ference with  a  jury's  decision  where  there  was  evidence,, 
however  strongly  rebutted  and  contradicted,  to  warrant, 
the  finding. 

Burton,  J.  A. : — 

In  affirming  the  judgment  of  the  Divisional  Court  I 
should  not  have  deemed  it  necessary  to  accompany  that 
affirmance  with  any  remarks  but  for  the  contention  of 
the  defendants'  counsel — renewed  before  us — that  the  com- 
pany under  its  charter  and  the  agreement,  which  is  now 
part  of  its  statutory  charter,  has  the  right  to  run  its  cars 
at  any  rate  of  speed,  and  that  the  public  having  also  a 
right  to  the  use  of  the  streets  must  use  them  in  subordi- 
nation to  that  superior  right  of  the  railway,  and  at  their 
peril  in  the  event  of  their  crossing  or  driving  along  its 
tracks. 

It  is  quite  true  that  under  the  law,  and  if  we  are  to  have 
fast  travel  from  the  necessity  of  the  case,  the  company 
must  have  a  right  of  way  on  that  portion  of  the  street  on 
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which  it  alone  can  travel  paramount  to  that  of  ordinary  Judgment, 
vehicles — but  it  is  not  an  exclusive  right.  The  owners  or  Burton, 
drivers  of  other  vehicles  must  give  way,  and  are  not 
justified  in  impeding  the  cars  of  the  company,  and  are 
liable  to  penalties  when  wilfully  doing  so  ;  but  the  public 
still  has  a  right  to  the  ordinary  use  of  the  streets,  and  the 
company  under  its  charter,  whilst  entitled  to  the  priority 
of  the  right  of  way,  cannot  unnecessarily  impair  or  lessen 
the  right  of  the  public  who  have  still  the  right  to  drive 
along  or  across  the  tracks  if  they  use  due  diligence  not  to 
interfere  with  the  passage  of  the  cars. 

Notwithstanding  the  very  broad  and  general  language  of 
the  company's  charter,  they  are  bound  to  recognize  therights 
and  necessities  of  public  travel,  and  to  notice  the  presence 
of  other  vehicles  or  of  pedestrians,  and  so  to  regulate  the 
speed  of  the  car  that  it  may  be  quickly  stopped  should 
occasion  require  it. 

On  the  other  hand  the  driver  of  a  carriage  or  other 
vehicle  is  bound  to  use  ordinary  diligence  when  crossing  or 
driving  upon  the  tracks  of  the  railway,  and  to  look  up 
and  down  the  track  before  entering  upon  it,  and  to  turn 
off  and  allow  the  cars  to  pass  without  hindrance  or  slack- 
ening of  the  ordinary  speed. 

This  being  the  law  it  seems  to  me  impossible  to  say 
that  it  was  not  properly  left  to  the  jury  to  find  whether 
there  was  any  negligence  on  the  part  of  the  company  in 
driving  at  an  excessive  rate  of  speed  when  approaching 
the  plaintiff's  waggon ;  and,  on  the  other  hand,  whether 
the  plaintiff  was  not  guilty  of  negligence  in  omitting  to 
look  up  the  track  before  venturing  upon  it,  but  these  were 
questions  for  the  jury  ;  the  learned  Judge  could  not  take 
it  upon  himself  to  decide  either  of  these  questions.  Had 
I  been  upon  the  jury  I  question  whether  I  should  have 
arrived  at  the  same  result. 

In  actions  of  this  kind  the  law  is  the  same  whether  the 
damage  has  been  caused  by  a  railway  train,  a  carriage  in  a 
crowded  street,  or  a  waggon  on  a  country  road.  The  dif- 
ficulty is  in  its  application,  and  there  is  no  more  fruitful 
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Judgment,  source  of  fallacy  than  where  a  judge  seeks  to  apply  to  the 
Burton,    case  before  him  a  similar  act  or  omission  occurring  in  other 
J. A.      circumstances  or  under  different  conditions  as  amounting 
to  negligence. 

We  were  referred  to  Follet  v.  Toronto  Street  R.  W.  Co., 
15  A.  R.  346,  as  similar  to  the  present,  where  the  majority 
of  the  Court  were  of  opinion  that  the  plaintiff  had  proved 
herself  to  be  the  cause  of  the  injury,  but  it  was  very  near 
the  line,  and  one  of  the  members  of  this  Court  thought  it 
was  a  question  for  the  jury. 

Thomas  v.  Citizens  Passenger  Co.,  132  Pa.  St.  504,  was 
very  like  that  case,  and  it  went  to  the  jury,  who  found 
for  the  plaintiff,  but  the  verdict  was  afterwards  reversed, 
the  Court  holding  that  the  burden  of  proof  was  upon  her, 
and  that  she  had  failed  to  establish  a  state  of  facts  from 
which  negligence  could  be  fairly  inferred,  w^hilst  it  was 
proved  by  her  own  evidence  that  she  had  been  guilty  of 
negligence,  which  was  the  principal,  if  not  the  sole  cause 
of  the  injury. 

I  think  that  the  case  could  not  have  been  withdrawn  from 
the  jury,  and  whilst  I  think  their  finding  open  to  some 
doubt,  they  were  the  proper  tribunal  to  dispose  of  the 
facts,  and  the  position  of  the  defendants  as  to  the  rate  of 
speed  is  not  tenable. 

Osler,  J.  A. : — 

I  agree  in  dismissing  the  appeal.  Granting  that  the 
statute  gives  the  defendants  the  right  of  way  it  does  not 
give  them  the  exclusive  right  of  way  or  the  right  to  run 
their  cars  along  the  streets  at  any  rate  of  speed  they  please 
without  regard  to  the  rights  the  public  also  have  in  the 
use  of  the  streets.  Nothing  has  made  it  unlawful  for 
other  vehicles  to  travel  upon  the  track,  across  it  or  length- 
wise. The  company's  right  cannot  be  compared  to  that  of 
an  ordinary  railway  company  propelling  its  trains  along  its 
own  railway  track.  It  has  "  the  exclusive  right  to  the  track 
over  which  its  cars  are  passing,  but  its  right  is  not  other- 
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wise  exclusive.    Other  carriages  must  keep  out  of  the  way  Judgment, 
of  the  cars,  and  if  they  are  hit,  when  the  latter  are  pro-  Osler, 
ceeding  at  a  reasonable  and  lawful  speed,  and  with  all  such  J--^- 
care  as,  considering  the  subject,  can  reasonably  be  used,  they 
cannot  maintain  an  action  against  the  company.    But  they 
have  no  right  to  drive  immoderately,  and  it  is  in  the  highest 
degree  dangerous  for  them  to  do  so.    *    *    It  is  not  un- 
reasonable for  the  private  traveller  to  assume  that  the  rail- 
road car  will  be  driven  moderately  and  prudently.    He  can 
calculate  distances  and  the  time  required  to  effect  his  own 
change  of  position,  in  order  to  prevent  injury  in  such 
cases Hegan  v.  Eighth  Avenue  R.  W.  Co.,  15  N.  Y.  380. 

On  the  facts  in  the  present  case  I  have  only  to  say  that 
there  was  some  evidence  for  the  jury  that  the  cars  were 
going  at  an  unreasonable  rate  of  speed,  whether  the  higher 
or  lower  rates  deposed  to  by  the  plaintiff's  witnesses  be 
adopted. 

Possibly  I  should  not  have  taken  the  same  view  as  the 
jury  has  done,  considering  how  enormously  difficult  it  is 
for  an  ordinary  passenger  or  spectator  to  judge  of  the  rate 
at  which  a  train  of  cars  is  going.  Nevertheless  this  will 
not  justify  us,  as  the  law  now  stands,  in  interfering  with 
the  verdict  based  upon  evidence  which  the  jury  might 
adopt,  if  it  commended  itself  to  their  judgment. 

The  appeal  must  be  dismissed. 

Maclennan,  J.  A.  :— 
I  agree. 

Appeal  dismissed  ivith  costs. 
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McKlNNON  V.  LUNDY. 

Will — Construction — Payment  of  Mortgage — Condition  Subsequent — 
Forfeiture — Manslaughter — Felony. 

Where  land  is  devised  upon  condition  that  a  mortgage  thereon  be  paid 
by  the  devisee,  and  the  devisor  pays  off  the  mortgage,  the  devise  is 
good,  such  a  condition  being  a  condition  subsequent. 

A  devisee  who  kills  the  devisor  and  is  convicted  of  manslaughter  there- 
for, does  not  forfeit  the  devise,  the  element  of  intent  being  in  such 
case  necessarily  absent. 

Cleaver  v.  Mutual  Reserve  Fund  Life  Association,  [1892]  1  Q.  B.  147, 
distinguished. 

Judgment  of  Ferguson,  J.,  24  0.  R.  132,  affirmed  on  the  former  and 
reversed  on  the  latter  point. 

Statement.  This  was  an  appeal  by  the  defendant  from  the  judg- 
ment of  Ferguson,  J.,  reported  24  0.  R.  132,  and  was 
argued  before  Hagarty,  C.J.O.,  Burton,  Osler  and  Mac- 
LENNAN,  J  J.  A.,  on  the  15th  of  May,  1894. 

Aylesworth,  Q.C.,  for  the  appellant. 

S,  H.  BlaJce,  Q.C,  and  Guthrie,  Q.C,  for  the  respondents. 

The  facts  and  arguments  are  fully  set  out  in  the  report 
of  the  case  below.  In  addition  to  the  authorities  there 
cited  Wharton's  Legal  Maxims,  2nd  ed.,  p.  123 ;  Amicable 
Society  v.  Bolland,  4  Bli.  N.  S.  194,  at  p.  211;  JSleiv 
York  Mutual  Life  Insurance  Go.  v.  Armstrong,  117  U.  S. 
591 ;  and  Hatch  v.  Mutual  Life  Insurance  Co.,  120  Mass. 
550,  were  referred  to. 

September  11th,  1894.    Hagakty,  C.  J.  0.  :— 

On  the  evidence  before  us  I  do  not  see  how  we  find  proof 
that  the  husband  killed  his  wife,  at  all  events  under  cir- 
cumstances to  bring  him  within  the  argument  that  by  his 
own  act  he  could  not  be  allowed  to  obtain  the  estate  de- 
vised to  him,  in  other  words,  that  a  devisee  under  a  will, 
liable  to  revocation  at  any  time,  cannot  be  allowed  by 
killing  the  testatrix  to  obtain  the  estate. 

All  that  is  proved  is  the  conviction  for  manslaughter 
and  that  she  was  killed  by  a  shot  from  his  gun.    He  might 
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be  properly  convicted  of  manslaughter  for  criminal  negli-  Judgment, 
gence  from  whicli  death  ensued.    To  bring  the  case  within  Hagabty, 
the  argument  he  must  have  been  the  active  cause  of  death,  C.J.O. 
of  his  own  volition  destroying  the  life  between  him  and 
the  devise.    I  think  we  must  hold  that  the  plaintiffs  fail 
on  this  ground  against  the  conveyance. 

The  very  fully  argued  case,  Doe  Grifith  v.  Pritchard,  2 
N.  &;  Man.  489,  shews  that  in  felonies  other  than  treasons 
the  conveyance  by  the  felon  is  good  before  office  found,  the 
Crown  making  no  claim. 

Burton,  J.  A.: — 

Two  questions  arise  on  this  appeal :  First,  whether  the 
learned  Judge  was  correct  as  to  the  construction  of  the 
will  of  Clementina  Lundy,  and  secondly,  whether  the  con- 
viction of  the  devisee  under  whom  the  defendant  claims 
operated  to  defeat  the  devise  to  him. 

As  to  the  first  of  these  I  agree  with  the  conclusion  ar- 
rived at  by  the  learned  Judge. 

Upon  the  other  point,  which  was  the  one  mainly 
pressed  upon  us  in  argument,  we  were  told  that  the 
case  did  not  differ  in  principle  from  Cleaver  v.  Mutual 
Reserve  Fund  Life  Association,  [1892]  1  Q.  B.  147,  on  the 
ground  that  public  policy  requires  that  a  man  may  not 
profit  by  his  own  wrong.  But  whilst  agreeing  with  the 
correctness  of  the  decision  in  that  case,  I  agree  also  with 
the  remark  of  Lord  Esher  that  whilst  it  is  contrary  to  pub- 
lic policy  that  a  person  who  commits  murder  should 
benefit  by  the  criminal  act,  that  doctrine  ought  not  to  be 
stretched  one  bit  beyond  what  is  necessary  for  the  protec- 
tion of  the  public. 

I  am  inclined  to  the  opinion  that  even  in  that  case,  where 
the  fund  sought  to  be  recovered  arose  only  upon  the  death 
of  the  husband,  and  that  death  was  brought  about  inten- 
tionally by  the  crime  of  murder,  though  the  party  guilty  of 
that  cj-ime  could  not  recover,  a  very  difierent  result  might 
have  been  arrived  at,  if,  instead  of  murder,  the  crime  had 
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Judgment,  been  that  of  manslaughter,  or  something  little  removed 
Burton,  from  accident,  when  all  intent  to  bring  about  the  death, 
and  thereby  bringing  about  the  existence  of  the  fund  for 
the  profit  of  the  criminal,  was  necessarily  absent.  It  is 
true  the  language  of  some  of  the  judges  in  that  case  is  very 
general,  as  if  extending  to  any  criminal  act,  but  the  lang- 
uage must  be  restricted  to  the  particular  facts  with  which 
they  were  dealing.  The  following  passage  from  Lord  Jus- 
tice Fry's  judgment  seems  to  me  to  furnish  the  key  note 
to  the  decision  :  "  If  no  action  can  arise  from  fraud,  it  seems 
impossible  to  suppose  it  can  arise  from  felony  or  misde- 
meanour." 

It  appears  to  me  that  the  crime  must  be  of  such  a  cha- 
racter as  to  shew  an  intent  to  bring  about  the  result,  and 
the  result  having  been  thus  brought  about  the  criminal 
cannot  derive  a  benefit  from  it. 

A  party  seeking  to  enforce  a  contract  brought  about  by 
his  own  fraud,  cannot  recover,  because  he  would  be  profit- 
ing by  his  own  wrong  ;  so  a  party  who  intentionally  kills 
another  cannot  profit  by  that  act.  But  would  such  a 
rule  apply  where  a  person  accidentally  kills  his  most  in- 
timate friend,  but  under  circumstances  which  bring  him 
within  the  criminal  law  because  he  was  negligent  ?  I  can- 
not believe  such  to  be  the  law  and  I  shall  refuse  so  to 
decide  until  compelled  to  do  so  by  some  higher  authority. 

But  it  is  not  necessary  to  go  so  far  in  this  case ;  this 
question  is  not  whether  the  Court  will  lend  its  aid  to  en- 
force payment  of  a  fund  brought  into  existence  by  the 
intentional  crime  of  the  claimant,  but  whether  the  law  of 
descent  can  be  altered  by  reason  of  a  man  being  convicted 
of  a  crime  of  this  nature. 

If,  for  instance,  a  person  kills  his  ancestor  under  circum- 
stances that  might  subject  him  to  a  conviction  for  man- 
slaughter, is  he  in  consequence  unable  to  inherit  ? 

That,  I  think,  does  not  differ  in  principle  from  the  pres- 
ent case.  The  convict  here  was  named  as  devisee  under  his 
wife's  will.  The  conviction  shews  that  there  was  no  malice 
aforethought,  no  intent  to  bring  about  the  result;  for  all 
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that  is  before  us,  it  may  have  been  mere  neglect  or  the  Judgment, 
result  of  a  fit  of  drunkenness  without  criminal  intent  of  Burton, 
any  kind,  and  there  are  no  degrees  of  manslaughter  recog- 
nized  by  law. 

The  case  differs  wholly  from  the  Cleaver  case.  Here 
the  estate  descends  by  operation  of  law  and  by  virtue  of 
the  devise,  and  cannot  be  affected  by  a  conviction  which, 
if  held  to  avoid  the  devise,  would  do  so  although  the  con- 
viction was  one  of  so  trivial  a  character  and  so  free  from 
moral  culpability  as  to  call  for  the  most  trifling  punishment. 

I  think  that  the  appeal  should  be  allowed. 

OSLER,  J.  A. : — 

The  doctrines  of  the  law  relating  to  escheats  and  for- 
feitures do  not  throw  much  light  upon  the  principal 
question  to  be  decided  in  this  case.  Those  doctrines  are 
applied  in  order  to  determine  or  take  away  an  estate 
already  vested  in  the  criminal,  whereas  here  a  declaration 
is  sought  that  the  estate  has  never  vested  in  him  at  all, 
because  the  will  upon  which  he  relies  has,  under  the 
circumstances,  never  come  into  operation.  The  plaintiffs 
are  not  setting  up  that  by  his  conviction  for  felony 
J.  B.  Lundy  forfeited  or  lost  an  estate  devolved  upon 
him  by  the  will  of  his  wife.  That  would  be  a  very 
barren  contention  on  their  part,  because,  if  well  founded, 
the  Crown  alone  would  be  the  beneficiary. 

What  the  plaintiffs  seek  is  the  application  of  a  principle 
of  public  policy,  which  they  say  exists  and  which  forbids 
a  homicide  to  acquire  property  under  the  will  of  the 
person  whom  he  has  slain.  That  principle  has  been,  if  I 
may  say  so,  righteously  applied  in  a  case  where  the  homi- 
cide amounted  to  murder,  and  the  devisee  was  convicted 
of  that  crime ;  a  murder  which  he  had,  moreover,  com- 
mitted for  the  very  purpose  of  preventing  the  testator 
from  altering  his  will :  Riggs  v.  Palmer,  115  N.  Y.  506. 
The  judgments  in  that  case,  which  is  nearly  contemporane- 
ous with  the  Mayhrick  case — Cleaver  v.  Mutual  Reserve 
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Judgment.  Fund  Life  Association,  [1892]  1  Q.  B.  147,  contain  an  in- 
OsLER,  teresting  discussion  of  the  question,  and  while  they  impress 
one  strongly  with  the  justice  of  the  conclusion  there 
arrived  at,  they  lead  one  to  doubt  whether  the  principle  can 
justly  or  safely  be  invoked  where  the  devisee  has  been 
convicted  of  manslaughter  only,  or  at  least  where  the 
evidence  in  the  civil  suit  shews  only  a  conviction  for 
that  offence  without  any  surrounding  circumstances  which 
might  give  it  an  aggravated  character.  The  murder  of  a 
testator  for  the  purpose  of  preventing  an  alteration  of  his 
will  might  well  be  held  to  exclude  the  murderer  from  the 
operation  of  the  general  laws  of  the  land  relating  to  the 
devolution  of  property.  These  laws  were  not  made  to 
enable  one  to  acquire  property  by  the  commission  of  a 
crime.  Within  this  limit,  we  might  with  universal  approval 
apply  the  rule  of  the  civil  law  nemo  ex  suo  delicto  oneliorem 
suam  conditionem  facere  potest.  The  offence  of  man- 
slaughter, however,  may  be  in  its  circumstances  of  the 
most  venial  description  and  ex  vi  termini  cannot  have 
been  committed  with  any  regard  to  the  operation  of  the 
will  or  for  the  purpose  of  acquiring  property.  The  succes- 
sion to  property  is  as  it  were  merely  indirectly  connected 
with  the  offence,  and  I  think  we  cannot  venture  to  adopt 
as  a  principle  of  public  policy  ruling  a  novel  case  of  this 
kind,  that  one  who  has  committed  the  offence  of  man- 
slaughter merely  shall  not  take  as  devisee  or  heir  of  the 
person  he  has  killed.  The  rules  of  the  civil  law  went 
very  far  in  this  respect,  preventing  one  who  had  merely 
attempted  the  life  of  the  testator  from  taking  under  his 
will,  and  were  we  at  liberty  to  adopt  them  as  a  guide  to 
declaring  the  public  policy  of  our  law,  even  in  such  a  case 
as  the  one  before  us,  the  plaintiffs'  contention  might  pre- 
vail. This,  in  my  opinion,  we  cannot  do,  and  therefore 
with  all  respect  for  my  learned  brother  Ferguson,  with 
whose  opinion  upon  the  other  part  of  the  case  I  fully  con- 
cur, I  am  obliged  to  say  that  the  appeal  should  be 
allowed. 

I  refer  to  New  York  Mutual  Life  Insurance  Go.  v. 
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Armstrong,  117  U.  S.  591 ;  Hatch  v.  Mutual  Life  Insur-  Judgment. 

ance  Co.,  120  Mass.  550  ;  Owens  v.  Owens,  100  N.  Car.  240 ;  Osler, 

Clark  V.  Hagar,  22  S.  C.  R.  510  ;  24  American  Law  Review,  ^ 
p.  141  ;  29  Central  Law  Journal,  pp.  461,  462. 

Maclennan,  J.  A. : — 

The  death  occurred  on  the  22nd  April,  1892,  after  the 
passing  of  the  Devolution  of  Estates  Act,  E.  S.  O.  ch. 
108  ;  and  the  Act  amending  it,  54  Vic.  ch.  18  (0.),  which 
was  passed  on  the  4th  May,  1891.  This  action  was  com- 
menced on  the  26th  April,  1893,  a  little  more  than  a  year 
after  the  death,  and  there  is  no  mention  in  the  pleadings 
or  evidence  of  the  registration  of  any  caution  by  the  plain- 
tiffs, in  pursuance  of  section  1  of  the  amending  Act.  No 
reference  was  made  to  the  Act  in  the  argument  before  us, 
or  apparently  before  the  trial  Judge,  and  the  only  mention 
of  it  by  any  one  or  anywhere  appears  to  be  in  the  judg- 
ment, in  which  it  is  supposed  that  the  lands  devolved 
upon  the  plaintiff  McKinnon  as  administrator  of  the  estate 
of  the  testatrix. 

I  think  we  must  assume  that  no  caution  was  regis- 
tered, and  if  not  the  result  would  be  that  when  the  defen- 
dant got  his  deed  from  James  Lundy  the  latter  had  no 
title,  the  deed  having  been  made  within  twelve  months  of 
the  death,  and  at  a  time  when  the  title  was  still  in  the 
plaintiff.  But  in  the  absence  of  a  caution,  the  effect  would 
seem  to  be  that  at  the  expiration  of  the  twelve  months, 
the  land  became  vested  in  the  defendant  as  the  assignee  of 
his  brother  James,  without  the  necessity  of  a  conveyance. 
Such,  at  all  events,  would  be  the  effect  on  the  supposition 
that  the  devise  was  in  other  respects  good  ;  for  I  think 
the  words  of  the  Act,  "or  their  assigns  as  the  case  may 
be,"  must  apply  to  a  case  like  this  where  the  devisee  has 
conveyed  to  another  person  before  the  expiration  of  twelve 
months  from  the  death,  and  were  intended  to  vest  the  title 
in  the  assignee. 

We  must  take  it,  therefore,  that  the  title  is  in  the  de- 
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Judgment,  fendant,  unless  one  or  other  of  the  objections  to  the  devise 
Maclennan,  to  James  Lundy  is  good. 

I  agree  entirely  in  the  conclusion  of  the  judgment  on 
the  first  question,  namely,  that  the  condition  of  payment 
of  the  mortgage  is  a  condition  subsequent,  which  became 
impossible  of  performance  in  the  lifetime  of  the  testatrix^ 
and  therefore  did  not  affect  the  gift. 

The  other  question  is  one  of  more  difficulty.  It  is 
whether  this  case  is  governed  by  the  principle  applied 
in  Cleaver  v.  Mutual  Reserve  Fund  Life  Association, 
[1892]  1  Q.  B.  147.  In  that  case  it  was  held  that  by 
reason  of  the  crime  of  the  wife  a  trust  in  her  favour  of 
insurance  money  on  her  husband's  life  could  not  be  en- 
forced at  the  instance  of  her  assignee  or  administrator. 
The  principle  applied  was  one  of  public  policy ;  that  she 
could  not  invoke  the  aid  of  the  Court  to  obtain  a  benefit 
from  her  own  crime. 

Lord  Esher  said  that  by  her  crime  she  had  rendered  the 
trust  in  her  favour  incapable  of  performance,  that  any  one 
claiming  through  her  is  shut  out  by  the  rule  of  public 
policy,  that  any  assignee  from  her  or  other  person  claiming 
through  her  cannot  recover  the  money ;  and  Fry,  L.  J.;  saj^s 
(p.  156):  "  No  system  of  jurisprudence  can  with  reason  in- 
clude among  the  rights  which  it  enforces  rights  directly 
resulting  to  the  person  asserting  them  from  the  crime  of 
that  person.  If  no  action  can  arise  from  fraud,  it  seems 
impossible  to  suppose  that  it  can  arise  from  felony  or  mis- 
demeanour." 

Now  the  principle  applied  there  appears  to  me  to  be 
inapplicable  in  the  present  case.  In  that  case  the  plaintiflT 
was  seeking  the  aid  of  the  Court  to  enforce  a  trust  as 
assignee  of  Mrs.  Maybrick,  who  had  committed  the  crime. 
He  had  nothing,  and  could  get  nothing,  without  the  aid  of 
the  Court,  and  on  the  ground  of  public  policy  the  Court 
refused  its  aid.  The  present  case  is  quite  dififerent.  The 
defendant  Lundy  is  not  seeking  the  aid  of  the  Court.  He 
does  not  require  it,  the  validity  of  the  will  is  not  disputed. 
It  is  admitted  to  be  a  good  will ;  and  administration  with 
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the  will  annexed  has  been  granted  by  a  Court  of  compe-  Judgment, 
tent  jurisdiction  to  the  plaintiff  McKinnon.  The  will  Maclennan, 
gives  the  land  to  James  Lundy,  and  I  am  unable  to  see 
any  ground  or  principle  upon  which  it  can  be  held  that  the 
legal  title,  at  all  events,  did  not  pass  to  him.  The  testatrix 
being  dead,  her  estate  has  thereby  devolved  upon  some 
person.  She  did  not  die  intestate,  but  actually  disposed  of 
the  estate  by  her  will,  which  it  is  admitted  was  duly  exe- 
cuted according  to  law,  and  was  a  valid  will ;  and,  there- 
fore, I  think  the  conclusion  is  inevitable  that  the  legal 
title  passed  under  it  according  to  its  purport.  Therefore, 
in  order  to  succeed,  the  plaintiffs  must  shew  that  on  grounds 
of  public  policy,  or  on  some  other  ground,  the  Court  has 
power  to  take  the  land  away  from  the  devisee  and  give  it 
to  the  plaintiffs,  the  infant  heirs-at-law  of  the  testator. 
The  Devolution  Act  has  not  put  land  in  all  respects  in  the 
same  position  as  personal  estate,  and  I  apprehend  that  the 
title  of  land  devised,  after  the  lapse  of  twelve  months 
without  caution,  vests  in  the  devisee,  and  does  not  require 
the  assent  of  the  executor  like  a  legacy.  Without  assent 
a  legacy  could  not  be  recovered  at  law,  and  the  Maybrick 
case  could  be  applied  to  the  fullest  extent  in  answer  to  an 
action  for  a  legacy  where  there  had  been  no  assent. 

One  can  easily  understand  that  in  the  case  of  a  murder 
committed  with  the  very  object  of  getting  property  of  the 
deceased  by  will  or  intestacy,  the  Court  could  defeat  that 
object,  even  by  taking  away  from  the  criminal  a  legal  title 
acquired  by  such  means  ;  and  it  may  be  that  the  Court 
would  go  further  and  take  the  legal  title  away  even 
though  the  crime  were  committed  without  that  object : 
See  Lutterel  v.  Lord  Waltham,  cited  by  Lord  Eldon  in 
Huguenin  v.  Baseley,  14  Ves.  273,  290,  and  2  W.  &  T.  L, 
C,  6th  ed.,  611 ;  Mestaer  v.  Gillespie,  11  Ves.  639  ;  Story's 
Equity  Jurisprudence,  sees.  256,  440. 

It  is  not,  however,  necessary  to  decide  how  that  would 
be,  for  this  is  not  a  case  of  murder,  and  there  is  no  sugges- 
tion that  the  crime  was  committed  with  any  reference  to 
property  at  all.    There  is,  therefore,  no  ground  on  which, 
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Judgment,  in  my  judgment,  the  title  to  this  land  could  be  taken  from 
Maclennan,  James  Lundy,  and  given  to  the  infant  plaintiffs ;  or  on 
J.A.  which  he  could  be  held  to  be  a  trustee  for  them.  On  this 
point  I  agree  with  what  has  been  said  by  the  other  mem- 
bers of  the  Court.  If  that  is  so  then  the  conveyance  to 
the  defendant  Joseph  Lundy  is  good  against  the  plaintiffs, 
and  the  appeal  should  be  allowed  and  the  action  dismissed 

Appeal  allowed  with  costs. 
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ScOTTEN  V.  BaRTHEL. 

Deed — Description — Evidence — Falsa  Demonstratio. 

The  deed  to  the  plaintiff  in  an  ejectment  action  purported  to  convey 
*'  part  of  lot  forty-three,"  described  as  "commencing  in  the  southerly 
limit  of  said  lot  forty-three,  at  a  distance  of  20  feet  from  the  water's 
edge  of  the  Detroit  river,  thence  northerly  parallel  to  the  water's  edge 
208  feet,  thence  westerly  parallel  to  the  said  southerly  limit  600  feet 
more  or  less  to  the  channel  bank  of  the  Detroit  river,  thence  southerly 
following  the  channel  bank  208  feet,  thence  easterly  600  feet  more  or 
less,  to  the  place  of  beginning,  together  with  the  fishery  privileges 
appurtenant  to  the  premises  hereby  conveyed  "  : — 

Held,  that  the  patent  of  lot  forty -three  might  be  looked  at  to  ascertain 
the  point  of  commencement ;  that  as  that  lot  was  described  as  running 
to  the  water's  edge  of  a  navigable  river,  the  point  of  commencement 
must  be  taken  to  be  20  feet  landwards,  and  that  the  plaintiff  was 
entitled  to  claim  the  strip  of  20  feet  along  the  water's  edge. 

Judgment  of  the  Queen's  Bench  Division  reversed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  statement, 
of  the  Queen's  Bench  Division. 

The  action  was  brought  to  recover  possession  of  a  strip 
of  land,  twenty  feet  in  width,  on  the  left  bank  of  the 
Detroit  river,  near  Sandwich.  The  plaintiff  claimed  title 
under  a  deed  of  the  18th  of  January,  1883,  registered  on 
the  22nd  of  January,  1883,  from  Laurent  Bondy  to  C.  W. 
Gauthier,  the  description  in  that  deed  being  as  follows  : 

"  All  and  singular  that  certain  parcel  or  tract  of  land 
and  premises  situate,  lying  and  being  in  the  township 
of  Sandwich  West  in  the  county  of  Essex,  in  the  Province 
of  Ontario,  being  composed  of  a  part  of  lot  (43)  forty-three 
in  the  first  concession  of  the  said  township  of  Sandwich 
West,  described  as  follows  :  Commencing  in  the  southerly 
limit  of  said  lot  43  at  a  distance  of  twenty  feet  from 
the  water's  edge  of  the  Detroit  river,  thence  northerly 
parallel  to  the  water's  edge  208  feet,  thence  westerly 
parallel  to  the  said  southerly  limit  600  feet  more  or  less  to 
the  channel  bank  of  the  Detroit  river,  thence  southerly 
following  the  channel  bank  208  feet,  thence  easterly  600 
feet,  more  or  less,  to  the  place  of  beginning,  together  with 
the  fishing  privileges  appurtenant  to  the  premises  hereby 
conveyed." 
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Statement.  For  about  600  feet  from  the  left  bank  the  Detroit  river 
is  shallow,  and  the  "channel  bank"  is  the  name  locally 
given  to  the  point  where  deep  water  begins. 

The  defendant  claimed  under  a  later  deed  of  the  3rd  of 
January,  1893,  from  Laurent  Bondy  to  him,  of  the  land  in 
question  and  other  land. 

The  action  was  tried  at  Sandwich  on  the  18th  of  Septem- 
ber, 1893,  before  Falconbridge,  J.,  who  held  that  the  point 
of  commencement  of  the  description  of  the  plaintiff's  land 
was  doubtful,  and  dismissed  the  action,  and  his  judgment 
was  affirmed  by  the  Queen's  Bench  Division. 

The  plaintiff  contended  that  the  patent  of  lot  43  might 
be  looked  at  to  ascertain  the  boundaries  of  that  lot, 
and  the  point  of  commencement  of  the  description.  The 
description  in  the  patent  of  lot  43  was  as  follows  : 

"  A  certain  parcel  or  tract  of  land  situate  in  the  town- 
ship of  Sandwich,  containing  by  admeasurement  two 
hundred  and  thirty-eight  acres,  be  the  same  more  or  less, 
being  composed  of  lot  No.  43,  Petite  Cote,  and  38  in  the 
second  concession,  which  said  238  acres  of  land  are  butted 
-and  bounded,  or  may  be  otherwise  known  as  follows,  that 
is  to  say :  Beginning  at  a  post  in  the  limit  between  the  first 
concession  (or  Petite  Cote,  being  an  old  French  settlement) 
and  the  second  concession  marked  37-38,  then  north  9 
chains,  48  links,  then  east  127  chains,  then  south  9  chains, 
48  links,  then  west  127  chains  to  the  place  of  beginning, 
being  lot  No.  38,  containing  120  acres.  The  side  lines  of 
lot  No.  43  running  back  from  Detroit  river  on  a  course 
south  seventy- three  degrees  east  nearly,  containing  118 
acres." 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  Burton, 
OsLER,  and  Maclennan,  JJ.  A.,  on  the  25th  of  September, 
1894. 

McCarthy,  Q.  C,  W.  Neshitt,  and  0.  E.  Fleming,  for  the 
•appellant,  contended  that  the  patent  of  lot  43  might  be 
looked  at ;  that  the  land  granted  by  that  patent  extended 
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only  to  the  water's  edge  of  the  Detroit  river,  that  being  a  Argument, 
navigable  river ;  that  the  point  of  commencement  must, 
therefore,  be  landwards  ;  and  that  the  plaintiff  was  entitled 
to  recover  as  much  of  lot  43  as  the  description,  taking  that 
point  of  commencement,  would  include. 

E.  D.  Armour,  C,  for  the  respondent,  contended  that 
the  description  was  fatally  indefinite  and  could  not  be 
<;ured  by  reference  to  the  patent  of  lot  43  ;  that  the  plain- 
tiff could  not  limit  and  destroy  the  effect  of  the  deed 
under  which  he  claimed ;  and  that  the  surrounding  cir- 
cumstances and  the  language  of  the  deed  itself  shewed  that 
the  plaintiff  had  intended  to  buy  a  water  lot  and  not  this 
strip  of  land. 

November  13th,  1894.    Hagarty,  C.  J.  O.  :— 

The  case  for  the  plaintiff  failed  in  the  Courts  below, 
because  (as  I  understand  it)  his  conveyances  did  not  clearly 
shew  the  point  of  commencement  in  the  description  so  as 
to  include  the  piece  of  land  on  the  river  bank,  for  the 
recovery  of  which  he  brought  this  action. 

We  must  decide  the  case  on  the  paper  title  shewn ;  it 
cannot  be  affected  by  a  large  mass  of  parol  evidence  as  to 
what  certain  parties  may  have  understood,  or  thought 
they  understood,  as  to  the  property  intended  to  be  con- 
veyed. 

It  was  admitted  that  the  title  was  rightfully  in  Laurent 
Bondy,  who,  in  1883,  conveyed  to  Gauthier,  and  through 
him  it  was  conveyed  to  the  plaintiff. 

The  only  prior  deed  put  in  evidence  was  the  patent  from 
the  Crown,  24th  October,  1798,  to  Joseph  Puget. 

As  this  patent  reads,  it  does  not  indicate  that  any  land 
was  granted  beyond  the  edge  or  bank  of  the  river.  The 
next  deed  is  that  from  Bondy.  No  intermediate  convey- 
ance or  grant  is  in  evidence  in  the  eighty -five  years  be- 
tween his  deed  and  the  patent. 

I,  therefore,  see  no  title  shewn  in  him  of  any  water  lots 
or  title  beyond  the  edge  of  the  river. 
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Hagarty,   large  tract  westerly  outside  the  water's  edge  of  the  river^ 
C.J.O.  what  is  called  the  channel  bank.    This  is  a  tract  of 

rather  shallow  water  out  to  where  the  deep  water  channel 
of  the  river  commences. 

It  appears  to  me  to  be  reasonably  clear  that  the  patent 
for  lot  43  did  not  extend  that  lot  beyond  the  water's  edge. 

It  says  :  "  the  side  lines  of  lot  43  running  back  from 
Detroit  river  in  a  course  south  73  degrees  east  nearly.'* 

Then  Bondy,  in  1883,  conveys  a  part  of  lot  43,  and 
says  :  "  Commencing  in  the  southerly  limit  of  said  lot  43 
at  a  distance  of  twenty  feet  from  the  water's  edge." 

With  much  respect,  I  fail  to  see  how  it  is  possible  to 
"  commence  in  the  southerly  limit  of  lot  43,"  at  a  point,  as 
the  defendant  contends,  out  in  the  water  beyond  where 
we  have  any  right  to  consider  that  such  a  line  can  extend. 
The  line  of  lot  43  is  the  line  of  a  lot  inside,  not  outside 
the  water's  edge. 

It  is  quite  true  that  he  professes  to  convey  land  covered 
with  water  some  600  feet  out  in  the  navigable  stream,, 
treating  that  as  a  part  of  lot  43. 

I  am  unable  to  accept  the  argument  that  by  taking  or 
claiming  under  Bondy's  conveyance,  the  plaintiff  is,  as  it 
were,  estopped  from  denying  that  lot  43  did  so  extend. 

He  may  seek  to  recover  a  piece  of  land  which  he  insists 
is  covered  by  his  conveyance,  without  being  bound  ta 
acknowledge  that  the  rest  of  the  property  in  his  deed 
passed  to  him  thereby  or  was  correctly  described. 

It  was,  of  course,  arguable  as  to  what  the  parties  to 
that  deed  understood  was  owned  by  or  grantable  by 
Bondy,  but  not  to  the  extent  that  the  legal  effect  of  the 
words  "  in  the  southerly  limit  of  lot  43,"  must  be  held  to 
be  a  projection  of  that  line,  or  rather  a  legal  creation  of 
that  line,  out  into  the  navigable  waters. 

The  only  legal  lines  could  be  those  according  to  the  grant- 
from  the  Crown,  and  such  grant  stated  that  the  lines  ran 
from  the  water's  edge  easterly. 
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We  are  not  dealing  with  a  question  as  to  the  reforma- 
tion  of  any  deed,  but  solely  with  the  existence  or  non-  ^^^j^' 
existence  of  a  paper  title  in  the  plaintiff. 

He  contends  that,  notwithstanding  any  water  lots  or 
rights  professed  to  be  Jconveyed  by  his  original  grantor, 
Bondy,  the  piece  of  land  he  claims  lies  on  lot  43  east 
of  the  Detroit  river.  The  surveyor  called  by  the  defen- 
dant, says,  "  the  westerly  boundary  of  lot  48,  would  simply 
be  the  river  therefore,  if  it  be  established  that  the  point 
of  commencement  is  in  the  southerly  limit  of  lot  43,  at  a 
distance  of  twenty  feet  from  the  water's  edge,  the  plain- 
tiff has  made  out  a  prima  facie  case. 


IBURTON,  J.  A. : — 


I  am  not  pressed  with  the  difficulty  suggested  as  to  the 
point  of  commencement  in  the  description  in  the  plaintiff's 
deed. 

The  moment  it  is  established  that  lot  43  did  not  ex- 
tend beyond  the  water  s  edge,  and  we  find  that  the  point 
is  not  only  twenty  feet  from  the  water  but  also  in  the 
southern  limit  of  43,  all  uncertainty  ceases.  It  does  not 
in  my  opinion  affect  the  question  that  the  grantee  was 
taking  under  a  conveyance  which  treated  the  land  con- 
veyed, which  was  covered  with  water,  apparently  as 
part  of  43. 

If  the  land  had  been  described  not  as  part  of  43,  but 
as  a  piece  or  parcel  of  land  which  may  be  thus  des- 
cribed, adding  the  rest  of  the  description  contained  in  this 
deed,  there  could  have  been  no  difficulty  whatever.  Apply- 
ing the  maxim  "  Utile  per  inutile  non  vitiatur"  we  may 
reject  that  portion  which  describes  the  land  conveyed  as 
part  of  43,  or  we  might  treat  the  present  description  as 
part  of  43  as  applicable  to  a  portion  of  the  land  conveyed, 
leaving  the  residue  without  other  description  than  that 
by  metes  and  bounds. 

I  think  the  appeal  should  be  allowed. 
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Judgment.   QSLER,  J.  A. 

OSLEB, 

I  am  of  opinion  that  this  appeal  must  be  allowed.  If  we 
can  discover  no  certain  standpoint  in  the  description,  either 
in  its  language  alone  or  from  any  extrinsic  circumstances 
we  are  entitled  to  call  in  aid  to  explain  its  meaning,  the 
plaintiff  must  fail,  and  it  is  said  that  the  point  of  com- 
mencement is  uncertain  because  we  cannot  tell  whether  it 
is  twenty  feet  easterly  or  westerly  from  the  water's  edge 
of  the  river,  that  is  to  say,  on  the  land  or  in  the  water. 

"  No  parol  evidence  can  be  used  to  add  to  or  detract 
from  the  description  in  the  deed,  or  to  alter  it  in  any 
respect,  but  such  evidence  is  always  admissible  to  shew 
the  condition  of  every  part  of  the  property,  and  all  other 
circumstances  necessary  to  place  the  Court,  when  it  con- 
strues an  instrument,  in  the  position  of  the  parties  to  it, 
so  as  to  enable  it  to  judge  of  the  meaning  of  the  instru- 
ment": Baird  Y.  Fortune,  4  M  acq.,  at  p.  149;  Shore  v.. 
Wilson,  9  CI.  &  F.  at  p.  565. 

It  is  perfectly  admissible  then  to  ascertain  where  the 
southerly  limit  of  lot  43  is  situate,  and  also  the  extreme 
east  and  west  points  of  that  limit,  that  is  to  say,  the  length* 
of  the  lot  and  its  east  and  west  boundaries. 

From  the  patent  from  the  Crown,  it  appears  the  lot 
extends  to  or  from  the  water's  edge  of  the  Detroit  river. 
The  river  is  its  westerly  boundary,  for  as  shewn  by  the- 
judgment  in  the  Court  below,  the  river  being  a  navigable 
river  and  an  international  boundary,  the  patent  grants 
only  the  land  to  the  water's  edge  and  not  to  the  middle 
thread  of  the  river.  Then,  if  the  southerly  boundary  of 
the  lot  does  not  and  cannot  extend  beyond  the  water's 
edge  and  the  deed  purports  to  convey  a  part  of  the  lot  it 
follows  that  a  point  in  the  southerly  limit  of  the  lot  at  a 
distance  of  twenty  feet  from  the  water's  edge  of  the  Detroit 
river  is  certain  and  definite  and  cannot  by  possibility 
mean  anything  but  a  point  easterly  from  the  water's  edge,, 
that  is  to  say,  on  the  land,  and  not  a  point  westerly  from 
it  in  the  water,  which  could  not  be  in  the  southerly  limit 
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at  all.    The  several  other  courses  in  the  description  enclose  Judgment, 
a  diagram  of  v/hich,  no  doubt,  the  vendor  owned  nothing  osler^ 
but  the  easterly  twenty  feet  by  208,  but  that  cannot  affect 
the  sufficiency  of  the  description  to  pass  what  really  be- 
longed to  him.    Everything  else  is  but  falsa  demonstratio. 

I  think  the  point  of  commencement  controls  the  whole 
description,  and  that  as  soon  as  it  appears  that,  being  in 
the  southerly  limit  of  lot  43,  it  cannot  be  in  the  water 
but  must  be  on  the  land,  the  reference  to  the  whole  par- 
cel conveyed  as  being  part  of  lot  48  cannot  affect  the 
certainty  of  the  description  as  a  whole,  though  it  may 
appear  that  the  plaintiff  can  get  no  title  to  the  greater 
part  of  what  it  calls  for. 

Maclennan,  J.  A. : — 

The  sole  question  in  this  appeal  is  the  proper  construc- 
tion of  the  conveyance,  dated  the  13th  day  of  January, 
1883,  between  Laurent  Bondy  and  Charles  W.  Gauthier. 

If  the  point  of  commencement  is  sought  landwards,  the 
parcel  described  includes  a  parcel  of  dry  land,  and  also  a 
parcel  of  land  covered  by  the  water  of  the  river ;  whereas, 
if  it  is  sought  outwards  into  the  river,  it  includes  nothing 
but  land  covered  with  water. 

It  seems  to  me  the  whole  question  turns  upon  what  is, 
for  the  purpose  of  the  description,  to  be  regarded  as  lot 
43  in  the  first  concession  of  Sandwich  West.  That  is 
prima  facie  to  be  settled  by  the  original  grant  from  the 
Crown,  When  it  is  referred  to,  and  it  was  put  in  evidence, 
we  find  that  lot  43  does  not  extend  into  the  river  at  all, 
and  that  its  southerly  limit  lies  wholly  upon  the  dry  land. 

It  is  said,  however,  that  the  description  shews  that  the 
parties  to  the  deed  thought  that  lot  43  extended  into  the 
water,  for  they  say,  "  that  part  of  lot  43  described  as  fol- 
lows," indicating  that  the  whole  parcel  intended  to  be  con- 
veyed is  part  of  lot  43  ;  that,  however,  is  merely  a  common 
case  of  falsa  demonstratio ;  for  when  the  description  by 
metes  and  bounds  is  attended  to,  it  is  found  that  it  is  not  all 
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Judgment,  parcel  of  lot  43.    That  is  so  whatever  point  of  commence- 
Maclennan,  ment  be  taken,  whether  it  be  taken  according  to  the  con- 
tention  of  the  appellant  or  of  that  of  the  respondent. 
In  the  one  case  it  would  be  partly  within  and  partly  with- 
out lot  43 ;  and  in  the  other  wholly  without  it. 

The  learned  trial  Judge  and  the  Divisional  Court  have 
held,  as  I  understand  it,  that  the  deed  is  void  for  uncer- 
tainty as  to  the  point  of  commencement  in  the  description 
of  the  parcel. 

With  great  respect,  I  am  of  opinion  that  there  is  no  such 
uncertainty.  I  think  it  clear  that  the  point  of  commence- 
ment is  to  be  measured  easterly,  that  is,  landwards  from 
the  water's  edge,  and  not  out  into  the  water. 

When  we  take  up  the  deed  and  desire  to  find  the  land 
which  it  purports  to  convey,  we  cannot  take  the  very  first 
step  until  we  find  out  lot  43  in  the  first  concession  of 
Sandwich  West.  That  is  the  first  thing  we  must  do.  How 
and  where  are  we  to  find  it  ?  We  cannot  find  it  in  the 
deed.  The  deed  says,  "  commencing  twenty  feet  from  the 
Detroit  river."  But  the  Detroit  river  is  many  miles  in 
extent.  It  is  a  common  boundary  to  many  lots  of  land, 
and  by  itself  it  does  not  give  us  what  we  want.  The  deed 
does  not  refer  to  any  other  natural  landmarks,  or  any 
artificial  monuments  for  our  guidance.  Therefore,  we 
must  go  outside  of  the  deed  to  find  lot  43  ;  and  the  only 
place  to  which  we  can  go  is  the  Crown  patent.  When  we 
look  at  that,  we  see  at  once  where  lot  43  is,  and  what  its 
boundaries  are  ;  and  it  declares  that  the  side  lines  run 
back  from  the  Detroit  river  on  a  course  south  seventy- 
three  degrees  east  nearly.  Having  now  found  lot  43  and 
its  southerly  boundary,  we  look  again  at  the  deed,  and  we 
begin  at  a  point  in  that  southerly  boundary,  twenty  feet 
from  the  water's  edge.  There  is  only  one  such  ipoint,  for 
the  patent  says  the  side  lines  of  lot  43  run  back  from  the 
Detroit  river  on  a  course  south  seventy-three  degrees  east 
nearly. 

Up  to  this  point  there  is  no  doubt,  no  ambiguity,  no 
uncertainty ;  ali  is  as  clear  and  certain  as  anything  can 
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be.  But  we  proceed  with  the  metes  and  bounds,  and  at  a  Judgment, 
certain  point,  contrary  to  expectation,  they  lead  us  out-  Maclennan, 
side  of  lot  43.  What  is  the  effect  of  that  ?  Is  it  to  say 
that  lot  43  is  not  lot  43,  but  lot  43  plus  something  else,  with 
the  result  of  making  the  whole  deed  nugatory  and  in- 
operative ?  No,  it  is  merely  to  shew  that  the  words  "  part 
of  lot  43"  are  falsa  demonstration  a  mere  error,  corrected 
by  the  subsequent  particular  description,  and  to  be  read 
as  "  that  part  of  lot  43  and  other  land,"  in  order  that  "res 
magis  valeat  quam  pereat^' 

The  same  result  may  be  reached  by  another  argument. 
The  parties  clearly  meant  to  deal  with  some  part  of  lot 
43.  By  taking  the  one  point  of  commencement  that 
object  is  effected,  whereas,  by  taking  the  other  point,  no 
part  whatever  of  lot  43  is  included  in  the  description. 
'That  enables  us  to  see  that  the  first  point  of  commence- 
ment must  be  what  the  parties  intended. 

I  therefore  think  that  the  appeal  should  be  allowed,  and 
that  there  should  be  judgment  for  the  plaintiff  with 
^costs. 

Appeal  allowed  with  costs. 
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Grinsted  V.  The  Toronto  Railway  Company. 

Damages — Eemoteness — Expulsion  from  Street  Car — Taking  Cold. 

Where  there  was  some  evidence  that  serious  illness  from  which  the 
plaintiff  had  suffered  had  resulted  from  exposure  to  cold  upon  illegal 
expulsion  from  a  street  car  an  award  of  damages  in  respect  of  that 
illness  was  upheld. 

Judgment  of  the  Common  Pleas  Division,  24  0.  R.  683,  affirmed, 
Hagarty,  C.  J.  0.,  dissenting. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg~ 
ment  of  the  Common  Pleas  Division,  reported  24  0.  Ev 
683. 

The  plaintiff  brought  the  action  to  recover  damage* 
because  he  had  been  put  off  a  car  of  the  defendants.  His 
contention  was  that  a  serious  illness  from  which  he  suffered 
had  resulted  from  exposure  to  cold  at  the  time  he  was 
thus  put  off ;  and  at  the  trial  $300  damages  were  allowed 
to  him  by  the  jury  in  respect  of  this  illness. 

This  allowance  was  upheld  by  the  Common  Pleas  Divi- 
sion, and  the  defendants  appealed  on  this  point,  the  appeal 
being  argued  before  Hagarty,  C.  J.  0.,  Burton,  Osler^ 
and  Maclennan,  J  J.  A.,  on  the  18th  of  September,  1894. 

Laidlaw,  Q.  C,  and  J.  Bicknell,  for  the  appellants. 
W.  J.  McWhinney,  for  the  respondent. 

The  line  of  argument  was  the  same  as  that  stated  in 
the  report  below,  and  in  addition  to  the  cases  there  men-^ 
tioned,  the  following  authorities  were  referred  to :  Pull- 
man Palace  Car  Go.  v.  Barker,  4  Col.  344 ;  Murdoch  v. 
Boston  and  Albany  R.  W.  Co.,  133  Mass.  15 ;  Houston  v. 
Traphagen,  47  N.  J.  L.  23 ;  Williamson  v.  Grand  Trunk 
R.  W.  Co.,  17  C.  P.  615  ;  Bell  v.  Great  Northern  R.  W.  Co., 
[1890]  26  L.  R.  Jr.  428  ;  Isitt  v.  Railway  Passengers 
Assurance  Co.,  22  Q.  B.  D.  504. 
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November  13th,  1894.    Burton,  J.  A.: —  Judgment. 

Burton, 

The  jury  have  found  that  the  plaintiff's  illness  was  the 
natural  result,  the  natural  or  probable  result,  of  his  having 
been  turned  out  of  the  car ;  that  being  so,  I  do  not  see  why, 
to  use  the  language  of  Lord  Bramwell,  a  passenger  who  by 
default  of  the  railway  company  was  obliged  (there  to  walk 
home  of  a  dark  night)  here  to  wait  in  the  cold  for  another 
car  might  not  recover  in  respect  of  such  illness. 

I  think  it  was  proper  to  leave  it  to  the  jury  to  say 
whether  the  cold  which  the  plaintiff  caught  was  the  natu- 
ral or  probable  result  of  the  defendants'  conduct,  and  I 
cannot  say  that  their  finding  in  that  respect  was  unreason- 
able. 

I  am  of  opinion,  therefore,  that  we  ought  not  to  interfere 
with  the  judgment  of  the  Court  below. 

Maclennan,  J.  A.  :— 

I  am  of  opinion  that  we  must  affirm  the  judgment. 

It  was  fairly  left  to  the  jury  to  say  whether  the  plain- 
tiff's illness  was  occasioned  by  his  expulsion  from  the  car 
and  the  circumstances  attending  it,  and  they  found  that  it 
was.  I  think  there  was  evidence  to  support  their  find- 
ing, and  that  there  is  no  ground  on  which  we  could 
set  it  aside. 

The  only  other  question  which  could  be  raised  is  whether 
the  sickness  was  so  remotely  connected  with  the  wrongful 
act  that  in  point  of  law  it  was  not  recoverable,  and  I  think 
that  question  must  also  be  decided  in  favour  of  the  plain- 
tiff. I  think  we  cannot  say  it  was  a  remote  and  uncertain 
accidental  result  and  not  the  direct  and  immediate  conse- 
quence of  the  wrongful  act,  and  it  is  therefore  one  for 
which  a  recovery  is  allowed  by  law. 

OsLER,  J.  A.  :— 


I  am  of  the  same  opinion. 
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Judgment.    HaGARTY,  C.  J.  0.  :— 
Hagarty, 

C.J.O.,  J  Q^Yj  propose  to  discuss  two  cases,  as  it  seems  to  me 
that  between  them  they  contain  most,  if  not  all,  of  the 
present  law  o£  the  English  Courts. 

Hohhs  V.  London  and  South-Western  R.  W.  Co.,  L.  R.  10 
Q.  B.  Ill,  as  I  understand  it,  is  apparently  fatal  to  the 
plaintiff's  right  to  recover  on  his  second  head  of  damages. 

It  is  said  to  be  in  effect  overruled  by  McMahon  v. 
Field,  7  Q.  B.  D.  591. 

There  is  a  good  deal  said  in  the  latter  case  disparagingly 
of  the  former. 

But  the  facts  appear  to  me  essentially  different. 

The  plaintiff  had  contracted  with  the  defendant  for 
stabling  for  his  horses  during  the  Bugby  fair.  When 
they  arrived  at  night  and  were  put  into  their  stable,  they 
were  wrongfully  turned  out  without  their  clothing  by  a 
third  person  who  had  also  bargained  for  stabling  for  his 
horses,  and  such  turning  out  was  apparently  with  the 
sanction  and  assistance  of  the  defendants.  Before  fresh 
stabling  could  be  procured,  the  horses  had  to  stand  there 
being  exposed  in  the  night  air,  and  some  of  them  caught 
cold  and  depreciated  in  value. 

It  was  held  that  the  plaintiff  could  recover  for  the 
injury  to  his  property,  besides  the  general  damage  for  the 
breach  of  contract. 

I  cannot  see  the  difference  between  this  recovery  and  a 
recovery  for  injuries  to  bales  of  goods  from  exposure  to 
rain  by  being  wetted  and  seriously  injured  thereby,  their 
value  (according  to  their  quality)  being  materially  lessened 
by  the  wet. 

This  was  an  injury  to  chattels,  and  I  must  say,  with 
much  respect,  that  I  cannot  see  the  similarity  in  the  cases^ 
or  how  the  later  decision  affects  the  important  principle 
that  governed  the  earlier  case. 

The  injury  to  chattels  by  exposure  to  wet,  storm,  or 
frost,  arising  from  a  breach  of  contract,  providing  for  their 
due  protection  therefrom,  seems  to  me  a  very  clear  cause 
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of  action,  involving  no  such  considerations  as  weighed  Judgment, 
with  the  Court  of  Queen's  Bench  in  Hohhs's  case.  Hagarty,. 

The  latter  Court,  a  very  strong  one,  consisting  of  O.J.O. 
Cockburn,  C.  J.,  Blackburn,  Mellor,  and  Archibald,  J  J.,  very 
fully  discussed  the  main  question,  and  unanimously  held 
that  where  a  plaintiff,  on  a  railroad  contract  to  be  carried 
to  Hampton  Court  station,  was  carried  only  as  far  as 
Esher  station,  and  the  train  not  going  farther,  was  com- 
pelled, with  his  wife  and  young  children,  to  walk  four  or 
five  miles  to  reach  his  home  in  a  drizzling  rain,  he  was 
entitled  to  damages  for  all  his  inconvenience  and  personal 
trouble,  not  being  able  to  procure  a  conveyance,  etc.,  but  not, 
in  addition  to  the  <£8  awarded  for  this,  to  a  further  sum  of 
£20  awarded  by  the  jury  as  damages,  his  wife  having 
caught  cold  in  the  walk  through  the  rain,  and  having  been 
disabled  for  a  while  from  working,  and  medical  expenses 
having  been  incurred. 

All  the  four  judgments  delivered  are  most  instructive. 

One  of  the  learned  Judges  (p.  125)  says  :  "  With  regard 
to  what  might  be  the  result  of  the  walk  home,  the  wet  night, 
the  condition  of  health,  the  state  of  the  plaintiff  herself,  all 
these  things  could  not  have  been  in  the  contemplation  of 
the  parties  when  they  made  the  contract.  I  think,  there- 
fore, that  this  does  fall  beyond  the  line.  I  think  it  is  too 
remote." 

Blackburn,  J.,  says  that  such  damages  were  too  remote  ;. 
that  it  is  clear  enough  that  a  person  is  to  recover  in  the 
case  of  breach  of  contract,  the  damages  directly  proceed- 
ing from  that  breach  of  contract  and  not  too  remotely. 

As  to  remoteness,  he  says  the  rule  is  very  vague,  and  he 
quotes  Bramwell,  B.,  that  it  is  something  like  having  to 
draw  a  line  between  night  and  da}^  when  twilight  inter- 
venes. He  says  you  may  make  it  a  little  more  definite  by 
saying  that  such  damages  are  recoverable  as  a  man  when 
making  the  contract  would  contemplate  to  flow  from  a 
breach  of  it. 

He  held  that  these  damages  were  on  tbe  remote  side  of 
the  line,  and  that  the  Court  must  say  whether  it  is  on  one 
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Judgment,  side  or  the  other :  "  I  do  not  think  the  question  of  remote- 
Hagarty,  ness  ought  ever  to  be  left  to  a  jury;  that  would  be  in 
C.J.O.  effect  to  say  that  there  shall  be  no  such  rule  as  to  damages 
being  too  remote ;  and  it  would  be  highly  dangerous  if  it 
was  to  be  left  generally  to  the  jury  to  say  whether  the 
damage  was  too  remote  or  not." 

Then  comes  MoMahon  v.  Field,  7  Q.  B.  D.  591,  decided 
in  1881,  by  Bramwell,  Brett,  and  Cotton,  L.  J  J. 

Bramwell,  L.  J.,  said  he  did  not  think  that  Hohbs's  case 
governed,  adding  (p.  594)  :  "  Here  the  damage  would  not 
have  happened  if  there  had  not  been  a  breach  of  contract, 
and  although  that  breach  may  not  directly  have  caused  the 
damage,  yet  it  was  the  only  event  without  which  the 
damage  could  not  have  happened.  I  do  not,  therefore,  dis- 
sent but  agree  that  this  appeal  should  be  allowed." 

He  also  said  that  had  he  been  left  alone  to  consider  the 
case  he  should  not  have  been  prepared  to  hold  that  the 
plaintiff  was  entitled  to  receive  the  £50  given  for  the  injury 
to  the  horses. 

Brett,  L.  J.,  says :  "  There  is  a  difference,  though  I  own  I 
do  not  see  much,  between  this  case  and  that  of  Hobhs  v. 
London  and  South-  Western  R.  W.  Co.,  L.  R.  10  Q.  B.  111. 

He  puts  a  case  of  a  man  letting  lodgings  to  a  woman 
and  then  turning  her  out  in  the  middle  of  the  night  with 
only  her  night  clothes  on,  and  asks  "  Would  it  not  be  a 
natural  consequence  that  she  should  take  a  cold  ? " 

I  have  already  pointed  out  my  view  as  to  the  patent 
difference  between  injury  to  inanimate  goods  by  breach  of 
contract  exposed  to  injury  from  cold  or  wet.  Horses,  or 
other  animals,  incapable  of  action  by  volition,  seem  to  me 
in  precisely  the  same  position.  When  we  deal  with  a  man 
capable  of  governing  his  own  actions  the  case  seems  widely 
different. 

The  present  plaintiff,  on  an  unusually  cold  winter  night, 
clad  in  seasonable  garments  as  we  may  assume,  walks  some 
distance,  waits  ten  minutes  at  the  point,  when  he  gets  into 
the  second  car.  He  then,  after  proceeding  some  distance, 
has  the  altercation  with  the  conductor  which  became  hot ; 
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very  strong  language  is  admitted  to  have  been  used  by  the  Judgment, 
plaintiff,  provoked,  as  he  says,  by  the  conductor's  language  Hagarty, 
imputing  an  attempt  by  him  to  evade  payment.    He  had  C.J.O. 
car  tickets  with  him,  but  would  not  give  one  (value  four 
cents)  but  stood  upon  his  rights.    He  had  to  leave  by 
compulsion,  but  no  personal  violence  was  used. 

He  was  entitled  to  damages  for  all  this,  and  he  has  been 
awarded  $200,  a  very  liberal  compensation. 

But  he  says  this  altercation  put  him  into  a  perspiration. 
He  stepped  out,  and,  as  he  says,  "  got  cold  then."  He  then 
went  back  to  find  the  transfer  agent  at  the  point  where  he 
had  got  in — talked  with  him,  and  then  stood  twenty  minutes 
on  the  street  waiting  for  another  car  to  come  on,  into 
which  he  got — came  out  again — went  to  some  hotel  to  look 
for  letters,  and  then  went  home  to  Toronto  street,  when 
he  got  there  felt  "  very  cold — chilled  to  the  bone."  He 
says  he  caught  a  severe  cold  and  was  feverish  next  day — 
went  out  to  see  his  employers,  came  home,  and  was  laid  up 
for  three  weeks  or  so. 

The  jury  were  told  "  if  the  illness  was  the  natural  result 
— the  natural  and  probable  result — from  his  having  been 
turned  out  of  the  car  on  that  night,  then  find  damages  on 
that  ground  as  well." 

The  jury  gave  $300  damages  on  that  head,  in  a  general 
verdict. 

No  other  direction  or  explanation  of  the  law  was  given 
to  the  jury. 

As  one  of  the  learned  Judges  in  the  Court  below  said  : 
As  to  the  particular  occasion  on  which  he  took  the  cold 
conducing  to  his  illness,  one  would  say  it  must  be  somewhat 
a  matter  of  conjecture." 

I  may  say  it  is  so  much  a  matter  of  conjecture  that  I 
can  hardly  understand  a  jury  venturing  to  give  these  dam- 
ages after  awarding  very  substantial  damages  for  the 
actual  wrongful  expulsion. 

As  was  pointed  out  in  Hohhss  case  all  this  alleged 
injury  arises  from  causes  impossible  to  have  been  contem- 
plated or  foreseen.  All  this  occurred  in  the  public  streets 
of  the  city. 
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Judgment.  Whether  the  night  should  happen  to  be  warm  or  cold  • 
Hagarty,  whether  the  plaintiff  was  more  likely  to  be  susceptible  of 
C.J.O.  cold;  whether  his  ^temperament  was  excitable  or  phleg- 
matic ;  whether  he  would  by  strong  language  or  passion 
work  himself  into  a  perspiration,  and  thereby  become 
liable  to  take  a  chill ;  whether  such  chill  arose  or  had  its^ 
origin  in  his  first  ten  minutes'  wait  for  the  car  or  hm 
subsequent  twenty  minutes'  wait  for  the  other  car,  all 
such  conjectures  leave  us  in  perplexity. 

I  cannot  see  how  I  am  not  bound  to  follow  my  strong 
opinion  that  the  doctrine  so  well  expressed  in  Hohhs's  case 
ought  to  govern  and  does  govern  claims  like  the  present. 

The  case  is  not,  as  I  understand  it,  overruled,  because 
it  is  spoken  of  disparagingly.  All  the  disparaging  remarks 
on  Hohhs's  case  emanate  from  Brett,  L.J.  The  third  Judge, 
Cotton,  L.  J.,  does  not  refer  to  it. 

On  the  whole  I  do  not  think  a  case  was  made  out  on 
this  head  of  damages,  which  should  have  been  left,  as  it 
was,  to  the  jury. 


Appeal  dismissed  with  costs, 
Hag  ARTY,  C.  J.  0.,  dissenting. 
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In  re  Wilson  and  the  County  of  Elgin. 

High  Schools — Alteration  of  Districts— 54  Vic.  ch.  57 y  sec.  6(0.) — 57  Vic. 
ch.  58,  sec.  1(0.) 

Under  section  6  of  the  High  Schools  Act,  54  Vic.  ch.  57  (0.),  as  amended 
by  57  Vic.  ch.  58,  sec.  1  (0.),  a  county  council  has  power  to  detach  a 
township  from  a  high  school  district  without  the  consent  of  that  town- 
ship or  of  the  other  townships  included  in  the  high  school  district  in 
question. 

Judgment  of  Robertson,  J.,  aflElrmed,  Osler,  J.  A.,  dissenting. 

This  was  an  appeal  from  the  judgment  of  Robertson,  statement. 
J.,  dismissing  an  application  to  quash  a  by-law. 

The  by-law  was  passed  by  the  council  of  the  county  of 
Elgin,  on  the  26th  of  January,  1894,  "  under  the  authority 
of  the  High  Schools  Act,"  and  detached  the  township  of 
Aldborough  from  the  Button  high  school  district,  and  the 
townships  of  South  Dorchester  and  Malahide  and  the  vil- 
lage of  Springfield  from  the  Aylmer  high  school  district. 

The  applicant  contended  that  the  county  council  had  no 
jurisdiction. 

The  appeal  was  argued  before  Hagarty,  C. J.O.,  Burton, 
Osler,  and  Maclennan,  JJ.A.,  on  the  28th  of  September, 
1894. 

N.  McDonald,  and  W.  J.  Tremeear,  for  the  appellant. 
The  power  to  pass  the  bj-law  in  question  is  conferred  by 
section  6  of  54  Vic.  ch.  57  (0.),  if  at  all,  but  it  is  submitted 
that  the  power  is  not  thereby  conferred.  The  Legislature 
had  followed  a  steady  policy  of  depriving  county  councils  of 
any  control  over  high  school  districts,  and  it  is  not  to  be 
presumed  that  such  policy  was  abandoned  and  the  power 
conferred  by  the  equivocal  language  of  this  section :  See 
37  Vic.  ch.  27,  sees.  38  and  39  (0.) ;  40  Vic.  ch.  16,  sec.  18; 
Ee  Board  of  Education  of  Morrisburg,  8  A.  R.  169.  The 
power  to  determine  the  limits  of  high  school  districts  is  by 
the  same  Act,  54  Vic.ch.  57(0.),conferred  on  the  minor  muni- 
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Argument,  cipalities,  and  it  is  not  to  be  presumed  that  the  power, 
which  might  be  exercised  in  conflicting  and  inconsistent 
ways,  was  to  be  co-existent  in  the  county  and  minor  muni- 
cipalities. The  by-law  imposes  a  burden  on  those  munici- 
palities still  within  the  high  school  district  by  releasing  the 
detached  portions  from  obligations  undertaken  by  the  dis- 
trict. The  Act  57  Vic.  ch.  58  (0.),  does  not  aff'ect  the  case.  It 
was  not  passed  until  after  this  motion  was  launched ;  and 
it  is  not  properly  a  declaratory  Act. 

J.  M.  Glenn,  for  the  respondents.  All  the  high  school 
districts  in  the  county  of  Elgin  were  established  from  time 
to  time  by  the  county  council  of  the  county  of  Elgin,  and 
not  by  agreement  between  the  various  municipalities  and 
the  municipal  council  of  the  county  had  the  right  to  pass 
the  by-law.  If  any  doubt  existed  as  to  the  true  meaning 
of  section  6  of  54  Vic.  ch.  57  (0.),  such  doubt  has  been 
removed.  The  Legislature  has  placed  an  interpretation 
upon  the  section,  and  has  declared  that  it  intended  to  con- 
fer upon  the  municipal  councils  of  counties  the  power  to 
•change  existing  high  school  districts  :  57  Vic.  ch.  58,  sees.  1 
and  3.  Sub-section  2  of  section  7  of  54  Vic.  ch. 
57  (0.),  was  intended  to  give  the  ratepayers  of  any 
municipality  the  right  to  withdraw  from  a  high  school 
district  in  case  the  council  of  the  county  refused  to  pass 
the  necessary  by-law  for  that  purpose,  but  it  must  be 
assumed  in  this  case,  because  the  contrary  has  not  been 
«hewn,  that  the  county  council  in  passing  the  by-law  in 
question  was  simply  carrying  out  the  wishes  of  the  rate- 
payers of  the  different  municipalities  which  have  been 
detached,  and  therefore  a  liberal  and  not  a  strict  construc- 
tion ought  to  be  given  to  section  6  of  the  Act.  The  amend- 
ment made  by  57  Vic.  ch.  58  (0.),  shews  clearly  that  accord- 
ing to  the  true  meaning  of  section  6,  the  municipalities 
detached  are  not  relieved  from  obligations  incurred  prior 
to  the  passing  of  the  by-law  in  question,  but  even  if  that 
were  not  so  effect  must  be  given  to  the  clear  language  of 
section  6  regardless  of  consequences. 

N.  McDonald^  in  reply. 
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JSTovember  13th,  1894.    Hagarty,  C.  J.  0. Judgment. 

Hagartt, 

It  was  conceded  in  argument  that  the  case  turns  upon  G.J.O. 
the  effect  of  The  High  Schools  Act,  1891,  54  Vic.  ch.  57  (0.). 

Section  6,  sub-sec.  1,  declares  that  all  high  school  dis- 
tricts in  existence  on  the  passing  of  the  Act,  shall  remain  as 
then  constituted  until  changed  by  the  municipal  council  of 
•the  county  by  which  they  were  established,  or  until  altered 
as  is  hereinafter  provided,  saving  all  pending  proceedings  in 
which  the  validity  of  any  district  may  be  in  question. 

By  sub-section  2,  it  is  provided  that  where  prior  to  the 
1st  of  January,  1878,  the  county  council  had  by  by-law 
set  apart  and  constituted  any  portion  of  the  county  as 
a  separate  district  for  high  school  purposes,  the  by-law 
if  not  quashed,  repealed,  etc.,  should,  to  all  intents  and 
purposes,  be  valid  and  binding,  and  the  high  school  dis- 
tricts thereby  constituted,  should  be  deemed  to  be  validly 
<3onstituted. 

An  Act  of  last  session  [57  Vic.  ch.  58  (0.)]  adds  these 
^ords  to  sub-section  1  of  section  6  of  this  Act :  "  Any 
change  made  as  aforesaid  shall  not  relieve  the  lands  in  a 
high  school  district  or  any  portion  thereof  from  any  rates 
legally  imposed  for  the  issue  of  debentures  or  from  any 
other  debts  legally  incurred  prior  to  such  change,"  and 
^fter  making  another  addition,  section  3  of  the  Act  says  : 
The  amendments  to  the  said  Act  herein  contained,  shall 
be  deemed  to  be  declaratory  of  the  meaning  and  intention 
of  the  High  Schools  Act,  1891." 

We  must,  therefore,  read  the  Act  of  1891,  governing  this 
<?ase,  as  declared  to  mean  what  is  added  by  the  Act  of 
1894,  although  passed  after  this  contention  arose. 

Section  7  allows  a  township  municipality,  on  a  petition 
of  two- thirds  of  the  ratepayers  in  a  township  or  in  any 
portion  thereof,  contiguous  to  a  high  school  district,  by 
by-law  to  unite  the  whole  or  a  portion  to  any  high  school 
district. 

Sub-section  2  provides  that  on  like  petition  they  may 
withdraw  from  such  high  school  district  without  the  con- 
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Judgment,  currence  of  any  other  municipality  composing  the  high 
Hagarty,  school  district,  such  withdrawal  not  to  release  the  part 
G.J.O.     withdrawn  from  legal  rates,  etc. 

Then,  under  the  heading  of  "New  High  Schools,"  section 
8  allows  the  county  council,  subject  to  the  approval  of  the 
Lieutenant-Governor  in  Council,  to  pass  a  by-law  for  the 
establishment  of  a  new  high  school  in  any  municipality 
containing  not  fewer  than  1,000  inhabitants,  and  in  like^ 
manner  to  discontinue,  at  the  end  of  the  current  year,  any 
high  school  already  established. 

Sub-section  2  provides  that  the  council  may,  in  like  man- 
ner, form  a  high  school  district  composed  of  more  munici- 
palities than  one,  and  establish  a  high  school  in  any  incor- 
porated  village  though  containing  less  than  1,000  inhabi- 
tants, under  certain  conditions  as  to  the  consent  of  the 
Lieutenant-Governor  in  Council ;  and  by  sub-section  3, 
with  such  approval,  the  council  of  a  city  may  establish  as 
many  high  schools  as  may  be  deemed  expedient. 

It  is  to  be  observed  that  these  sections,  where  the  assent 
of  the  Lieutenant-Governor  in  Council  is  required,  refer  to- 
the  establishment  of  new  high  schools. 

Section  7  empowers  municipalities  (not  of  counties)  on 
certain  petitions,  to  unite  with  or  to  withdraw  from  any 
contiguous  high  school  district. 

We  have  to  deal  with  the  case  of  a  county  council  merely 
withdrawing  one  township,  Aldborough,  from  the  Duttort 
high  school  district,  then  consisting  of  that  township  and 
the  township  of  Dunwich. 

This  district  had  been  created  in  1875. 

The  Act  of  1891  declares  such  creation  of  districts  valid,, 
and  so  to  continue  until  changed  by  the  county  council,, 
or,  in  the  alternative,  till  altered  under  the  subsequent- 
provisions  of  the  Act. 

Then  to  this  clause,  the  declaratory  Act  declares  that 
"any  change  made  as  aforesaid" — that  is  by  the  county 
council — "  shall  not  relieve  the  lands,"  etc. 

I  am  unable  to  read  this  statute  otherwise  than  as-, 
enabling  the  county  council  to  make  this  alteration.  The! 
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giving  of  power  to  the  minor  municipalities  in  a  certain  Judgment, 
manner  to  add  or  detach  portions  to  or  from  a  high  school  Haoakty, 
•district  cannot,  I  think,  defeat  the  operation  of  section  6.  C.J.O« 
Nor  can  section  8,  as  to  consent  of  the  Lieutenant-Gover- 
nor in  Council  where  new  high  schools  are  sought  to  be 
'Established,  have  the  effect  contended  for  by  the  appellant. 
I  think  that  we  must  dismiss  the  appeal. 

Burton,  J.  A. : — 

The  appellants  contend  that  inasmuch  as  the  Act  of 
1877,  40  Vic.  ch.  16  (0.),  deprived  the  county  council  of 
the  further  power  to  construct  high  school  districts,  the 
Legislature  could  not  have  intended,  by  a  side  wind,  to 
renew  that  power  under  section  6  of  the  Act  of  1891,  54 
Vic.  ch.  57  (0.),  but  that  is  to  overlook  what  was  pointed 
out  in  Re  Board  of  Education  of  Morrishurg,  8  A.  R.  169, 
that  it  left  its  destructive  powers  untouched. 

The  power  was  transferred  from  the  county  council  to 
the  minor  municipalities ;  a  change  of  policy  which  was 
given  further  effect  to  by  41  Vic.  ch.  15  (0.). 

But  whilst  the  Act  of  1877  put  an  end  to  the  county 
councirs  power  to  construct  high  schools,  it  expressly 
-affirmed  the  power  to  discontinue  them.  See  sub-section  2 
of  section  18. 

The  language  of  section  6  of  the]  Act  of  1891  differs 
somewhat  from  that  used  in  some  of  the  previous  Acts, 
but  is  not  the  meaning  the  same  ?  It  recognizes  the 
existence — which  it  confirms — of  all  high  schools  then  estab- 
lished, which  are  to  remain  as  then  constituted  until 
changed  by  the  council  of  the  county  by  which  they  were 
established.  In  the  former  Acts  the  language  employed 
was  until  they  thought  fit  to  discontinue  the  same.  I  do 
not  know  why  the  change  is  made,  and  I  thought,  at  first, 
that  possibly  if  the  council  had  here  attempted  to  discon- 
tinue the  high  school  altogether  a  question  might  have 
been  raised,  but  upon  a  further  perusal  of  the  Act,  I  find 
that  this  is  provided  for  under  section  8,  sub-section  1. 
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Judgment.  Here,  however/all  that  the  county  council  is  doing  is  to 
Burton,    change  the  district  by  detaching  the  township  of  Ald- 
J.A.      borough.    This,  I  think,  they  had  the  power  to  do. 

The  Act  of  1894,  57  Vic.  ch.  58  (0.),  was  passed,  I  presume, , 
ex  ahundanti  cauteld,  but  it  is  not  without  significance  in 
supporting  this  view  of  the  Act  of  1891. 
I  think  that  theVppeal  should  be  dismissed. 

Maclennan,  J.A.  : — 

I  am  of  the  same  opinion. 

OSLER,  J.A. : — 

This  was  a  motion  on  behalf  of  one  W.  R  Wilson,  a  resi- 
dent ratepayer  of  the  high  school  district,  to  quash 
a  by-law  of  the  county  of  Elgin,  No.  522,  passed  2Cth 
January,  1894,  detaching  the  township  of  Aldborough 
from  the  Button  high  school  district  and  the  townships  of  . 
South  Dorchester  and  Malahide,  and  the  village  of  Spring- 
field, from  the  Aylmer  high  school  district. 

The  objections  to  the  by-law  were :  That  the  county 
council  had  no  power  to  change  the  high  school  districts 
of  the  county,  but  that  the  same  could  be  changed  only  with 
the  consent  of,  or  by  the  municipalities  interested.  2.  That 
no  provision  had  been  made  by  the  by-law  for  the  con- 
tinued liability  of  the  municipalities,  thereby  detached  from 
high  school  districts,  for  debts  incurred  while  they  were 
attached  thereto. 

Under  the  legislation  in  force  from  time  to  time  during; 
the  past  twenty-five  years  the  powers  of  the  county  coun- 
cils to  deal  with  high  school  districts  have  been  by  no 
means  uniform. 

Under  34  Vic.  ch.  33,  sec.  40  (0.),  the  county  coun- 
cil was  empowered  to  determine  the  limits  of  such  high 
school  districts  then  existing  within  the  county,  and 
to  form  the  whole  or  part  of  one  or  more  townships,  towns 
and  villages  within  its  jurisdiction  into  a  high  school  dis- 
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trict :  Provided  that  existing  grammar  school  divisions  Judgment, 
already  established  should  be  called  high  school  districts,  Osler, 
and  should  continue  as  such  until  otherwise  altered  by 
by-law  of  the  council. 

Section  85  of  that  Act,  and  section  17  of  the  C.  S.  U.  C. 
ch.  63,  enabled  the  council,  with  the  assent  of  the  Lieu- 
tenant-Governor in  Council,  to  establish  additional  high 
schools. 

In  Re  Tyrrell  and  County  of  York,  35  U.  C.  R.  247,  it  was 
held  that  under  these  provisions  a  county  council  had 
impliedly  the  power  from  time  to  time  to  change  the 
limits  of  a  high  school  district,  and  not  merely  to  do  so 
once  only,  or  when  an  additional  school  was  established. 

This  construction  was  adopted  by  the  Legislature  in  the 
consolidating  and  amending  Act  of  1874,  37  Vic.  ch.  27,  sec. 
38  (0.),  which  enacted  that  every  county  council  should  from 
time  to  time  determine  the  limits  of  the  high  school  district 
for  each  high  school  existing  in  the  county  and  within 
its  municipal  jurisdiction  ;  and,  under  the  restrictions  pre- 
scribed in  section  40,  form  a  village  or  town/and  the  whole 
or  part  of  one  or  more  adjoining  townships  within  its 
jurisdiction,  into  a  new  or  additional  high  school  district. 
By  section  40,  no  additional  high  school  was  to  be  estab- 
lished except  at  or  before  the  June  sessions,  and  unless 
the  high  school  fund  were  sufficient  to  admit  of  an  appor- 
tionment of  not  less  than  $400  to  the  new  school,  with- 
out diminishing  what  was  available  for  high  schools  last 
year ;  within  this  restriction  the  Governor,  on  the  recom- 
mendation of  the  Chief  Superintendent  of  Education,  might 
authorize  the  establishment  of  an  additional  high  school 
in  any  county  at  the  end  of  the  year.  Sub-section  2  of  40 
Vic.  ch.  16,  sec.  18,  (0.)  repealed  section  38  of  the  Act  of 
1874,  but  enacted  that  all  high  school  districts  which  existed 
at  the  time  of  passing  the  Act  should  continue  until  the 
council  should  think  fit  to  discontinue  the  same. 

The  power  to  establish  additional  high  schools  was  con- 
tinued or  rather  enlarged  and  explained  so  that  instead  of 
one  they  might  establish  one  or  more  additional  high 
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Judgment,  schools,  always  subject  to  the  consent  of  the  Lieutenant- 
OsLER,     Governor  in  council. 

J.A.         »pjjjg  ^g^g       legislation  carried  into  the  Revised  Stat- 
utes of  1877,  ch.  205,  sec.  7. 

While  the  law  stood  thus,  the  case  of  Re  Board  of  Educa- 
tion of  Morrishurg,  8  A.  R.  169  (1883),  was  decided,  in 
which  it  was  held  that,  though  a  county  by-law  for  the 
reconstruction  of  high  school  districts  was  invalid,  a  by- 
law to  repeal  a  former  by-law  by  which  a  district  had  been 
constituted,  and  thus  to  discontinue  such  district,  was  good. 

Then  came  the  High  Schools  Act  of  1885,  48  Vic.  ch.  50, 
sec.  3  (0.),  which  continued  in  force  all  existing  high 
school  districts. 

Section  4  enacted  that  there  should  be  a  high  school  or 
high  schools  in  every  county,  to  be  distinguished  by  the 
name  of  the  city,  town,  or  village  within  which  the  high 
school  was  situate,  but  such  school  or  schools  was  never- 
theless to  be  deemed  one  of  the  high  schools  of  the  county 
and  within  the  jurisdiction  of  the  county  council.  The 
implied  power  to  change  or  abolish  any  existing  high 
school  district,  referred  to  in  section  3,  is  found  in  section 
6,  which  shews  that  the  only  reconstructive  power  the 
council  held  and  the  only  power  to  constitute  a  district 
not  coterminous  with  the  county  limits,  was  to  consti- 
tute an  electoral  district  a  separate  district  for  high  school 
purposes  in  order  that  it  might  contribute  to  the  sup- 
port of  one  or  more  high  schools  therein  and  in  such 
amount  as  the  council  might  determine  separately  from 
any  other  electoral  district  under  the  jurisdiction  of  the 
council. 

Section  7  empowers  the  council  to  change  in  the  pre- 
scribed manner,  not  the  district,  but  the  location  of,  or  to 
discontinue,  any  existing  high  school  in  any  part  of  the 
county. 

Sections  8  and  9  empower  the  council,  subject  to  the 
approval  of  the  Lieutenant-Governor  in  Council,  to  estab- 
lish additional  high  schools  in  the  county  within  the  pre- 
scribed restriction. 


RE  WILSON  AND  COUNTY  OF  ELGIN. 


593 


This  Act,  with  subsequent  amendments,  was  consolidated  Judgment, 
in  the  Revised  Statutes  of  1887,  ch.  226.  Oslbb, 

The  policy  adopted  by  the  Legislature,  first  indicated  in  '^"^ 
the  revision  of  1877,  evidently  was  to  encourage  the  aboli- 
tion of  small  or  isolated  districts,  and  to  establish  the 
necessary  number  of  high  schools  to  be  maintained  by  the 
county  as  a  whole,  or  at  the  least  by  the  electoral  district 
in  which  they  were  situate.  The  Act  of  1885  gave  no  power 
merely  to  change  the  limits  of  an  existing  district,  or  to 
discontinue  one  of  several  districts.  All  existing  districts 
and  divisions  were  to  continue  in  full  force  and  effect,  sub- 
ject to  the  provisions  of  the  Act,  the  effect  of  which,  as  I 
read  them,  is  that  all  must  be  abolished  if  any,  and  that  a 
high  school  district  must  be  composed  either  of  the  whole 
tjounty  or  of  one  of  the  electoral  divisions  thereof. 

The  Act  of  1891,  54  Vic.  ch.  57  (0.),  reverts  to  the  former 
policy  of  smaller  high  school  districts  or  districts  com- 
posed of  one  or  more  local  municipalities,  placing  the 
<iontrol  of  their  construction  with  certain  restrictions  in 
the  hands  of  the  latter. 

Section  6,  sub-section  1,  enacts  that  all  high  school  dis- 
tricts in  existence  on  the  passing  of  the  Act  shall  remain  as 
then  constituted  until  changed  by  the  council  of  the  county 
by  which  they  were  established,  or  until  altered  as  is  there- 
inafter provided. 

In  the  case  at  bar  the  by-law  establishing  the  high  school 
districts  in  the  county  which  are  affected  by  the  by-law 
now  attacked,  was  passed  on  the  29th  January,  1875, 
under  the  Act  of  1874,  and,  amending  in  that  respect  a 
former  by-law,  No.  240  of  the  5  th  June,  1873,  it  enacted 
that  the  township  of  Aldborough,  in  the  township  of  Dun- 
wich,  should  be  erected  into  a  high  school  district  under 
the  name  of  the  Wallacetown  high  school  district.  The 
name  of  the  district  was  subsequently  changed  to  Dutton 
high  school  district,  on  the  31st  January,  1885,  and  by  by- 
law 522,  the  subject  of  the  present  application,  it  is  enacted 
that  the  township  of  Aldborough  be  detached  therefrom, 
thus  leaving  it  to  be  composed  of  the  township  of  Dunwich 
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Judgment,   alone.    The  question  is  whether  this  was  within  the  power 
OsLEB,     of  the  council. 
J.A.  rj^^Q  district  was  to  remain  as  constituted  at  the  passing 

of  the  Act,  until  changed  by  the  council  of  the  county  by 
which  it  was  established,  or  until  altered  as  in  the  Act  there- 
after provided.  By  section  7  we  find  that  on  the  petition  of 
two-thirds  of  the  ratepayers  of  any  municipality  contigu- 
ous to  a  high  school  district,  or  on  the  petition  of  two- 
thirds  of  the  ratepayers  of  a  portion  of  a  municipality  con- 
tiguous to  a  high  school  district,  the  council  of  such  muni^ 
cipality  (which  does  not  mean  a  county  municipality:  sec- 
tion 2,  sub-section  2),  shall  unite  the  whole  or  the  portion 
of  such  municipality  to  the  high  school  district. 

And  by  section  7,  sub-section  2,  a  municipality  or  portion 
of  municipality  forming  part  of  a  high  school  district  may 
similarly  be  by  by-law  withdrawn  from  the  high  school 
district  without  the  consent  of  the  other  municipality  or 
municipalities  composing  it.  By  section  8  the  county  coun- 
cil may  at  the  end  of  the  current  year  discontinue  any  high 
school  already  established.  Section  8,  sub-section  2 :  A 
county  council  may  pass  a  by-law  for  the  establishment  of  a 
high  school  in  an  incorporated  village.  But  the  by-law  is  not 
to  be  operative  until  it  is  shewn  to  the  Lieutenant-Gover- 
nor in  Council  that  the  adjoining  municipalities  have- 
passed  by-laws  for  uniting  with  the  village  so  as  to  consti- 
tute a  district  containing  at  least  3,000  inhabitants. 

We  find  here  then  an  overriding  and  controlling  power 
in  the  municipalities  to  unite  or  withdraw  a  municipality 
or  portion  of  a  municipality  to  or  from  an  existing  high 
school  district,  and  the  constructive  power  of  the  county 
council  is  restricted  to  the  case  provided  for  by  section  8, 
sub-section  2,  and  here,  in  this  respect,  the  municipality  can 
control  the  county  council.  It  has  not  been  argued  that 
under  the  power  to  change,  which  it  is  said  is  impliedly 
given  by  the  first  part  of  section  6,  the  county  council  has 
power  to  change  by  enlarging  or  adding  to  the  district,  and 
that  would  indeed,  having  regard  to  the  whole  of  sections 
6,  7  and  8,  not  be  an  admissible  construction.    But  on 
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similar  grounds,  the  power  to  change,  by  subtracting  from  Judgment, 
the  district,  is  equally  inadmissible.  It  can  hardly  be  sup-  Osler, 
posed  that  the  Legislature  meant  to  confer  powers  upon  the 
county  council  which  would  clash  with  those  conferred  upon 
the  municipalities.  The  words,  therefore,  "  as  is  herein- 
after provided,"  appear  to  me  to  relate  both  to  the  change 
which  the  county  council  might  make  and  the  alteration 
which  the  ratepayers  of  the  municipality  may  authorize, 
and  so  far  as  regards  the  council,  they  point,  in  my  opinion, 
to  proceedings  under  section  8,  under  the  first  sub-section 
of  which  the  council  may  discontinue  a  high  school,  or,  in 
effect,  change  an  existing  one  (subject  to  the  control  of  the 
minor  municipality)  by  establishing  a  school  in  a  village 
to  which  a  contiguous  territory  has  been  added,  so  as  to 
form  a  district  containing  not  less  than  8,000  inhabitants. 
Unless  it  be  conceded  that  by  the  power  to  change  the 
district  is  conferred  the  power  to  change  by  adding  to  as  well 
as  detaching  from  it,  which,  I  think,  inadmissible,  I  think 
the  change  which  the  county  council  may  make  is  that 
which  would  be  involved,  or  caused  by  proceedings 
taken  under  section  8,  sub-sections  1  and  2,  in  effect 
abolishing  the  old  district,  and  therefore,  that  the  by-law 
in  question  is  bad.  We  have  not  the  advantage  of  know- 
ing the  learned  Judge's  reasons  for  his  judgment,  but  it 
appears  to  me  that  he  should  have  quashed  the  by-law 
instead  of  dismissing  the  application. 

Appeal  dismissed  with  costs, 
Osler,  J.A.,  dissenting. 
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O'Connor  v.  Hamilton  Bridge  Company. 

Negligence  —  Dangerous  Machinery  —  Absence  of  Guard  —  "  Moving 
Machinery" — Defect  in  Machinery" — Factories  Act — R.  S.  0.  ch, 
208 1  sec.  15 — Workmen's  Compensation  for  Injuries  Act — E.  S.  O, 
ch.  141— sec.  3—52  Vic.  ch.  2S,  sec.  3  {O.}. 

The  absence  of  a  guard  to  a  projecting  screw  in  a  revolving  spindle,  part 
of  a  radial  drill,  which  was  used  to  fasten  the  drilling  tool  into  the 
spindle,  is  a  violation  of  the  provisions  of  the  Factories  Act,  R.  S.  O. 
ch.  208,  sec.  15,  the  spindle  being  a  "moving  part  of  the  machinery" 
within  the  meaning  of  that  Act,  and  it  is  also  a  **  defect  in  the  con- 
dition of  the  machinery  "  within  the  meaning  of  the  Workmen's  Com- 
pensation for  Injuries  Act,  R.  S.  O.  ch.  141,  sec.  3,  as  amended  by  52 
Vic.  ch.  23,  sec.  3  (O. )  and  in  either  view,  damages  may  be  recovered 
for  an  accident  caused  by  its  absence. 

Judgment  of  the  Common  Pleas  Division,  25  O.  R.  12,  aflBrmcd,  Burton", 
J. a.,  dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Common  Pleas  Division,  reported  25  0.  K.  12. 

The  plaintiff  was  a  workman  in  the  defendants'  employ, 
and  brought  the  action  at  common  law  and  under  the 
Workman's  Compensation  for  Injuries  Act,  K.  S.  0,  ch. 
141,  sec.  3,  as  amended  by  52  Vic.  ch.  23,  sec.  3  (0.),  to 
recover  damages  for  injuries  sustained  by  him  while  using 
a  drilling  machine  under  the  circumstances  set  out  in  the 
report  below. 

The  action  was  tried  at  Hamilton  on  the  7th  of  Septem- 
ber, 1893,  before  Armour,  C.  J.,  and  a  jury,  when  judg- 
ment was  given  in  the  plaintiff's  favour.  This  judgment 
was,  by  a  division  of  opinion,  affirmed  by  the  Common 
Pleas  Division. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.  A.,  on  the  18th  of  September,  1894. 

Bruce,  Q.  C,  and  Walker^  Q.  C,  for  the  appellants. 
G.  Lynch-Staunton,  for  the  respondent. 

The  line  of  argument  was  the  same  as  that  taken  in  the 
Court  below,  and  the  cases  cited  are  all  mentioned  there. 
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November  13th,  1894.    Hagabty,  C.  J.  0. Judgment. 

Hagarty^ 

I  have  given  this  case  much  consideration,  and  have  C.J.O. 
hesitated  for  some  time  as  to  our  disposal  of  the  defen- 
dants' appeal. 

The  case  was  left  by  the  Chief  Justice  to  the  jury  in  a 
manner  certainly  not  to  be  complained  of  by  the  defen- 
dants. 

He  asked  them  if  it  was  the  set  screw  or  the  drill  that 
got  entangled  in  the  plaintiff's  clothing.  They  answered, 
"  the  set  screw."  Then,  "  Werejthe  defendants  guilty  of 
negligence  in  not  having  the  set  screw  guarded  "  ?  Jury 
answered :  "  Yes." 

As  to  contributory  negligence,  they  were  asked  whether 
the  plaintiff  had  used  proper  care  in  taking  hold  of 
the  machine  as  he  did,  and  not  seeing  that  his  clothing 
was  clear.  They  answered :  "  Yes,  according  to  his  own 
judgment." 

The  plaintiff  says  he  knew  nothing  of  this  set  screw,  and 
until  he  was  caught,  never  apparently  saw  it,  and  no  one 
had  told  him  of  it. 

This  appears  to  have  been  the  first  time  he  had  any- 
thing to  do  with  this  particular  machine. 

I  do  not  see  how  we  can  interfere  unless  we  can  hold 
that  there  was  no  case  for  the  jury,  and  that  there  was 
no  obligation  on  the  defendants  to  have  this  set  screw 
guarded. 

There  was  evidence  that  in  other  machines  of  this  char- 
acter the  screw  is  either  sunk  below  the  level  and  worked 
by  a  wrench  like  a  bed  key,  or  is  protected  by  a  collar, 
both  in  this  country  and  in  England.  The  plaintiff's 
expert  witness  said  that  this  course  was  taken  as  it  was 
considered  "safer  against  catching  a  man's  clothing  or  any- 
thing of  that  kind and  that  the  machine  here  in  use 
could  be  got  up  cheaper  and  was  easier  to  get  at. 

He  is  then  asked  :  "  You  don't  say  it  is  negligence  to 
build  it  in  this  way  ?"    Ans.  "  Not  at  all." 


598 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment.  J  am  not  no w  to  consider  how  we  should  view  this  case 
Hagabty,  on  the  merits.  We  may  not  view  it  as  the  jury  have  done. 
G.  J.O.  J      jjQ^  think,  if  I  were  trying  it,  that  notwithstand- 

ing any  opinion  I  had  formed  in  my  own  mind,  I  could 
properly  withdraw  it  from  the  jury  and  hold  that  there 
was  no  case  made  by  the  plaintiff ;  or  that  as  a  matter 
of  law  the  defendants  were  not  legally  liable  for  any 
damage  done  by  this  unguarded  screw  in  rapid  motion. 

Was  its  protection  a  proper  precaution  to  be  required  on 
the  evidence  before  the  Court  ? 

I  think  it  was  proper  and  necessary  to  leave  the  ques- 
tion to  the  jury. 

I  do  not  think  that  it  is  a  proper  view  of  the  law  to 
hold  that  this  set  screw  was  not  a  "  moving  part  of  the 
machinery,"  in  the  words  of  the  Factories  Act. 

It  is  true  that  this  Act  does  not  of  itself  give  a  right  of 
action  like  this,  but  we  may  refer  to  its  provisions  in  de- 
ciding on  a  question  involving  what  is  or  is  not  negli- 
gence. 

Under  the  Workman's  Compensation  Act,  52  Vic.  ch.  23, 
sec.  3  (0.),  the  words  in  the  amended  section,  "  any  defect 
in  the  condition  or  arrangement  of  the  ways,  works,  ma- 
chinery," etc.,  would  seem  to  cover  a  case  of  the  non-pro- 
tection of  some  part  of  the  machinery  which  ought  to  be 
protected,  involving  negligence  on  the  part  of  the  em- 
ployer. 

It  is  not  necessary  to  discuss  the  distinction  drawn  by 
the  majority  of  the  Court  in  the  case  of  Walsh  v.  Whiteleyy 
21  Q.  B.  D.  371,  relied  on  by  defendants,  and  as  noticed 
in  subsequent  cases  such  as  Morgan  v.  Hutchings,  6  Times 
L.  R.  219,  and  McGloherty  v.  Gale  Manufactaring  Co.,  19 
A.  R.  117,  in  this  Court. 

On  the  whole,  I  have  come  to  the  conclusion  that  we 
cannot  interfere,  and  that  the  appeal  must  be  dismissed. 


OsLER,  and  Maclennan,  JJ.  A.,  concurred. 
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Burton,  J.  A. :—  Judgment. 

Burton, 

It  has  been  laid  down  by  a  very  eminent  English  Judge,  *^*"^* 
that  to  recover  under  sub-section  3  of  section  3  o£  the  Act  in 
■question,  five  things  must  be  proved. 

1st.  Injury  to  the  plaintiff. 

2nd.  Negligence  of  some  person  in  the  service  of  the 
defendants. 

3rd.  That  that  person  was  one  to  whose  orders  the 
plaintiff  was  bound  to  conform. 

4th.  That  the  plaintiff  did  conform  to  those  orders ;  and 

5th.  That  the  plaintiff's  injury  resulted  from  his  con- 
forming thereto. 

It  has  to  be  borne  in  mind  that  this  is  an  action  for 
negligence ;  and  the  negligence  to  be  established  is  that 
of  a  servant  of  the  defendants  giving  the  orders  and  the 
plaintiff  conforming  to  them ;  the  injury  must  be  the 
result  of  these  two. 

There  is  a  conflict  of  evidence  as  to  the  order  having 
heen  given,  but  it  must  now  be  taken  upon  the  finding 
of  the  jury,  that  an  order  was  given,  but  only  to  the  ex- 
tent to  which  it  has  been  found,  which  is  in  fact  to  the 
full  extent  proved  by  the  plaintiff ;  if  he  had  simply 
^cted  upon  that  order  no  injury  could  possibly  have 
happened  to  him  ;  when  he  found  a  difficultj?-  he  should 
either  have  ceased  his  efforts  or  applied  for  instructions. 
When  he  commenced  the  work,  he  adopted  the  proper 
mode  of  using  the  lever,  and  the  injury  resulted  from  his 
voluntarily  adopting  another  mode  not  directed. 

He  has  failed,  therefore,  to  make  out  a  case  on  this 
branch  of  the  section,  and  a  nonsuit  should  have  been 
entered  unless  he  is  entitled,  as  Mr.  Justice  Rose  has 
held,  to  recover  in  consequence  of  the  spindle  not  being 
guarded. 

I  do  not  think  that  a  spindle  can  be  held  to  fall  within 
the  meaning"  moving  machinery"  in  the  Factories  Act;  nor 
do  I  think  that  the  case  of  Morgan  v.  Hutchings,  6  Times 
L.  R.  219,  lends  any  support  to  the  view  that  it  is.  In 
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Judgment,  that  case,  the  person  injured  was  a  boy  of  thirteen,  employed 
Burton,  *o  ^^^^  0^  supply  a  machine  with  leather,  and  unless  care 
J.A.  'vvas  used  the  fingers  were  liable  to  be  drawn  in  the 
cogs  and  crushed ;  these  cogs  were  treated  and  spoken  of 
as  part  of  the  machinery  and  admitted  to  be  dangerous. 
But  assuming  it  to  be  part  of  the  machinery,  and  that 
the  master  owes  a  duty  to  the  person  employed  upon  the 
drill,  or  to  a  person  called  to  work  in  close  proximity  tO' 
the  drill,  he  owes  no  such  duty  to  a  workman  not  so 
employed,  and  who  chooses  voluntarily  to  assume  a  posi- 
tion of  danger.  It  was  not  intended  by  the  Act  to  make 
the  employers  insurers  against  accident,  much  less  against 
the  carelessness  of  their  servants. 

Here,  again,  negligence  has  to  be  established,  and  grant- 
ing that  even  although  the  machine  was  new  and  made  by 
a  competent  maker,  the  omission  to  provide  a  guard,  might,, 
as  against  a  person  working  the  machine,  be  some  evidence 
of  negligence,  how  is  it  as  regards  this  plaintiff  ?  For  this 
purpose  the  plaintiff  may  be  regarded  as  a  stranger.  What 
evidence  is  there  then  proper  to  submit  to  a  jury  of  negli- 
gence of  which  this  plaintiff*  has  a  right  to  complain  ? 

In  Walsh  v.  Whiteley,  21  Q,  B.  D.  371,  the  majority  of  the 
Court  refer  to  an  action  of  this  kind  in  these  terms :  "  The 
negligence  of  the  employer  appears  to  be  a  necessary  ele- 
ment without  which  the  workman  is  not  entitled  to  any  com- 
pensation or  remedy.  It  must  be  a  defect  in  the  condition  of 
the  machine,  having  regard  to  the  use  to  which  it  is  to  be 
applied"  in  shewing  their  view  that  the  person  using  the^ 
machine  was  the  person  intended  to  be  protected  ;  and 
after  referring  to  the  wheel,  the  defect  in  which  was  com- 
plained of  in  that  case,  and  saying  that  a  solid  wheel  would 
probably  have  been  safer,  proceed  to  say  that  they  were 
not  bound  to  adopt  every  fresh  improvement.  They  did 
not  believe  such  was  the  intention  of  the  Legislature  nor 
did  they  think  it  was  intended  to  relieve  workmen  from 
the  exercise  of  that  care  and  caution  without  which  most 
machinery  is  dangerous. 

I  agree  with  the  learned  Chief  Justice  at  the  trial  thai 
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if  the  not  guarding  of  the  screw  is  the  cause  of  action  the  Judgment. 
Factories  Act  does  not  advance  the  case.  The  action  is  as  Burtok, 
at  common  law  for  not  using  all  reasonable  precautions  for 
the  safety  of  their  servants.  The  omission  to  comply  with 
the  requirements  of  that  Act  for  the  short  time  their 
machinery  was  in  use  might  be  evidence  of  negligence 
if  some  person  employed  to  work  upon  the  drill  met  with 
an  accident  in  consequence  of  such  non-compliance ;  but 
does  the  requirement  of  reasonable  precaution  extend  to 
making  the  master  liable  for  negligence  to  all  the  work- 
men engaged  in  other  parts  of  the  building  and  who  have 
nothing  to  do  with  the  drill,  but  who  unnecessarily  choose 
to  meddle  with  it.  Even  if  the  non-compliance  in  such 
case  can  be  termed  negligence  it  is  not  actionable  negli- 
gence ;  the  relation  of  cause  and  effect  in  natural  and 
ordinary  sequence  has  to  be  made  out  before  a  liability  on 
the  part  of  the  employers  can  be  established. 

If  this  action  can  be  maintained  the  Legislature  had 
better  declare  once  for  all  that  employers  are  to  be  in- 
surers not  only  against  accidents  but  the  carelessness  of 
their  workmen. 

The  question  here  is  whether  there  are  any  facts  in  evi- 
dence from  which  negligence  bringing  about  the  injury 
may  be  inferred.  The  evidence'  is  very  simple :  that  the 
plaintiff  was  directed  to  move  the  buggy  ;  that  when  that 
direction  was  given  the  machinery  was  not  in  motion^ 
and  even  if  in  motion  if  done  in  the  ordinary  way  was 
attended  with  no  danger.  There  the  evidence  tending  to 
connect  the  defendants  with  the  injury  stops.  It  could 
never  have  been  in  the  contemplation  of  the  employers, 
that  any  workman  would  place  himself  in  the  position  of 
danger  that  this  plaintiff  put  himself  in. 

But  it  is  shewn  by  the  plaintiff  himself  that  notwith- 
standing that  the  power  had  been  applied  he  proceeded 
with  the  work  and  undertook  voluntarily  to  move  the 
buggy  in  a  way  not  authorized.  That  is  undisputed,  and 
being  his  own  voluntary  act  there  could  not,  as  a  matter 
of  course,  be  any  negligence  imputable  to  the  defendants. 
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Judgment,  from  that  act.    He  did  that  of  his  own  motion  and  at  his 
Burton,    own  risk. 

To  this  the  injury  was  attributable,  and  much  as  I 
sympathize  with  the  plaintiff,  I  cannot  see  how  the  de- 
fendants are  responsible.  I  trust  that  the  defendants  will 
deal  generously  with  him. 

Appeal  dismissed  with  costs, 
Burton,  J.  A.,  dissenting. 


Ball  v.  Tennant. 

Assignments  and  Preferences — Covenant  of  Indemnity— E.  S.  0.  ch.  124^ 

sec.  4. 

The  benefit  of  a  covenant  by  a  third  person  to  indemnify  the  assignor 
against  a  mortgage  made  by  him  does  not  pass  to  his  assignee  under  an 
assignment  for  the  general  benefit  of  creditors,  at  all  eveuts  not  where 
there  has  been  no  breach  of  the  covenant  before  the  making  of  the 
assignment. 

Per  Maclennan,  J.  A.  Even  if  the  covenant  passed,  the  assignee  would 
hold  it  as  bare  trustee  for  the  assignor,  or  for  the  mortgagees  if  subse- 
quently assigned  to  them  by  the  assignor. 

J udgment  of  the  Queen's  Bench  Division,  25  O.  R.  50,  reversed. 

statement.       This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  25  0.  R.  50. 

One  Kenneth  Cross  made  a  mortgage  in  favour  of  the 
plaintiffs,  and  subsequent  mortgages  in  favour  of  other 
persons,  and  afterwards  conveyed  the  lands  in  question 
to  the  defendant,  who  covenanted  to  pay  the  mortgage 
moneys  when  and  as  the  same  became  due,  and  to  indem- 
nify Cross  and  save  him  harmless.  Cross  was  a  partner 
in  the  firm  of  Scott  &  Cross,  who,  on  the  30th  of  September, 
1892,  made  an  assignment  for  the  general  benefit  of  their 
creditors  in  the  form  provided  by,  and  pursuant  to,  The 
Assignments  and  Preferences  Act,  R.  S.  O.  ch.  124,  the 
instrument  being  signed  in  the  individual  names.  On  the 
31st  of  October,  1892,  Cross  assigned  to  the  plaintiffs  all 
benefit,  advantage  and  right  of  action  under  the  covenant 
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for  payment  and  indemnity,  and  the  plaintiffs  thereupon 
brought  this  action,  alleging  default  in  payment  on  the 
1st  of  October,  1892,  and  claiming  foreclosure  and  a  per- 
sonal judgment.  Several  defences  were  pleaded,  but  the 
only  one  that  it  is  necessary  to  refer  to  was  that  the  bene- 
fit of  the  covenant  had  passed  to  the  assignee  for  the 
benefit  of  creditors,  and  that  the  plaintifts  had,  therefore, 
no  right  of  action  against  the  defendant  personally. 

The  action  was  tried  at  Toronto,  before  Robertson,  J., 
who,  on  the  4th  of  September,  1893,  gave  judgment  in  the 
plaintiff's'  favour ;  but  this  judgment  was  reversed  by  the 
Queen's  Bench  Division. 

The  plaintiff's'  appeal  was  argued  before  Hagarty,  C.J.O., 
EuRTON,  OsLER,  and  Maclennan,  J  J.  a.,  on  the  28th  of 
September  and  2nd  of  October,  1894. 

iV.  Ferrar  Davidson,  for  the  appellants.  The  Court 
below  was  in  error  in  holding  that  the  covenant  for  indem- 
nity passed  under  the  assignment  for  the  benefit  of  credi- 
tors. The  intention  of  the  Assignments  Act  is  to  pass  to 
the  assignee  what,  without  an  assignment,  creditors  could 
get  at.  A  mere  right  of  indemnity  such  as  is  here  in 
question  could  be  of  no  value  to  creditors,  or  to  any  one 
except  the  covenantee  and  his  mortgagees.  It  is,  as  it  were, 
a  covenant  held  in  trust  by  the  mortgagor  for  the  mortga- 
gees. At  most,  it  was  a  mere  contingent  right  of  action, 
coming  into  being  after  the  assignment  and  not  within  it 
at  all :  Sutherland  v.  Webster,  21  A.  R.  228 ;  McMichael  v. 
Willcie,  18  A.  R.  464.  It  is  much  like  after  acquired  pro- 
perty under  the  English  Bankruptcy  Act,  to  which  the 
assignee  must  make  claim  ;  Cohen  v.  Mitchell,  25  Q.  B.  D. 
262  ;  Morgan  v.  Knight,  15  C.  B.  N.  S.  669.  [The  learned 
counsel  then  proceeded  to  argue  several  other  questions, 
which,  for  the  purposes  of  this  report,  it  is  not  necessary 
to  refer  to.] 

R.  U.  McPherson,  for  the  respondent.  The  words  of  the 
Assignments  Act  are  wide  enough  to  include  a  covenant  of 
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Argument,  this  kind.  It  is  at  least  a  "  right,"  and  that  it  would  pass 
to  an  assignee  has  been  recognized  in  Irving  v.  Boyd,  15 
Gr.  157,  and  this  has  been  approved  in  British  Canadian 
Loan  Go.  v.  Tear,  23  O.  R.  664.  A  mere  contingent  inter- 
est passes  under  an  assignment  for  the  benefit  of  creditors : 
BurrilFs  Law  of  Assignments,  6th  ed.,  pp.  98, 104.  Suther- 
land V.  Webster y  21  A.  R  228,  does  not  apply.  The 
damages  there  were  unliquidated.  It  is  absurd  to  treat 
this  as  a  trust  for  the  mortgagees.  Cross  could  at  any 
time  have  released  the  respondent. 
Davidson,  in  reply. 

November  13th,  1894.    Hagarty,  C.J.O.  :— 

Our  statute,  chapter  124,  section  4,  declares  that  the 
assignment  shall  vest  in  the  assignee  "  all  the  real  and 
personal  estate,  rights,  property,  credits,  and  effects, 
whether  vested  or  contingent,  belonging  at  the  time  of 
the  assignment  to  the  assignor."  As  laid  down  in  Robson's 
Law  of  Bankruptcy,  1st  ed.,  p.  287  :  "  The  assignee  will 
take  the  bankrupt's  property  subject  to  all  the  burdens 
and  equities  which  effectually  bind  it,  but  not  necessarily 
subject  to  all  the  equities  by  which  the  bankrupt  was  per- 
sonally bound." 

Sir  Wm.  Grant,  M.  R.,  says  in  Mitford  v.  Mitford,  9 
Ves.  at  p.  100  :  "  I  have  always  understood  the  assignment 
from  the  commissioners,  like  any  other  assignment  by  oper- 
ation of  law,  passed  his  rights  precisely  in  the  same  plight 
and  condition  as  he  possessed  them.  Even  where  a  com- 
plete legal  title  vests  in  them,  and  there  is  no  notice  of 
any  equity  affecting  it,  they  take  subject  to  whatever 
equity  the  bankrupt  was  liable  to.  This  shews  they  are 
not  considered  purchasers  for  valuable  consideration  in  the 
proper  sense  of  the  words." 

As  the  Chancellor  says  in  British  Canadian  Loan  Co, 
V.  Tear,  23  0.  R.  at  p.  676,  speaking  of  the  vendee's  liability 
to  indemnify  the  vendor  from  an  existing  mortgage  :  "  If 
the  matter  were  in  the  shape  of  a  covenant,  unqiiestion- 
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ably  it  would  be  the  subject  of  equitable  if  not  legal  Judgment, 
^assignment."  Hagartt, 

In  Richhell  v.  Alexander,  30  L.  J.  Q.  B.  at  p,  271,  Willes,  J-^- 
J.,  says  :  "  It  was  contended  upon  the  authority  of  Herbert 
T.  Sayer,  5  Q.  B.  965,  that  until  some  act  was  done  by  the 
assignees  to  shew  an  election  to  take,  the  right  of  the  bank- 
Tupt  continued,  and  that  such  an  act  done  by  the  assignees 
ought  to  have  been  alleged  in  the  pleas.  This  argument  is, 
liowever,  inapplicable  to  the  case  of  a  right  which  accrued 
to  the  bankrupt  before  the  bankruptcy  or  insolvency. 
It  is  in  respect  of  after  acquired  property  that  the  con- 
ditional right  recognized  in  Herbert  v.  Sayer,  and  many 
other  cases  before  and  since,  exists,  subject  to  the  active 
interference  of  the  assignees.  Rights  which  accrue  to  the 
bankrupt  or  insolvent  before,  and  exist  at  the  time  of,  the 
bankruptcy  or  insolvency,  with  an  exception  which  is  more 
apparent  than  real,  of  property  parted  with  by  way  of 
fraudulent  preference,  in  respect  of  which  the  bankrupt 
never  had  any  right  of  action,  vest  absolutely  in  the 
;assignees,  who  elect  to  take  all  rights  by  accepting  this 
appointment.  It  follows  that,  in  our  opinion,  the  interest 
of  the  bankrupt  passed  to  the  assignees,  of  course  in  the 
same  plight  in  which  the  bankrupt  had  it." 

In  Gumming  v.  Roebueh,  Holt's  N.  P.  C.  172,  an  action  for 
not  taking  coffee  sold  by  the  plaintiff  to  the  defendant,  it 
was  objected  that  at  the  time  of  the  sale  the  plaintiff  was 
an  uncertificated  bankrupt.  Gibbs,  C.  J.,  held  :  "  Unless  the 
assignees  interpose,  the  bankrupt  may  maintain  the  action. 
He  may  sue  as  their  trustee." 

In  Gibson  v.  Garruthers,  8  M.  &  W.  321,  it  was  held 
that  the  assignees  were  entitled  to  the  benefit  of  all  con- 
tracts entered  into  by  the  bankrupt,  which  are  in  fieri 
at  the  time  of  bankruptcy,  and  that  they  might  elect  to 
adopt  or  reject  such  contracts  according  as  they  were 
likely  to  be  beneficial  or  onerous  to  the  estate. 

In  the  present  case  there  was  no  right  of  action  existing 
in  Cross  at  the  time  of  his  assignment.  No  default  had 
been  made  by  Tennant. 


606  ONTARIO  APPEAL  REPORTS.  [VOL.. 

Judgment.  Any  right  or  claim  under  this  bond  was  acquired  after- 
HAGAiiTr,  wards. 

0*J.O.  J  (Jq  jiQ^  see  why  Cross  should  not  maintain  his  action 
against  the  defendant  as  soon  as  default  was  made  by  the 
latter  in  paying. 

It  is  clear  the  assignees  did  not  interpose  to  prevent  his 
taking  any  steps  in  that  direction. 

The  only  interest  they  could  have  in  the  indemnity 
given  by  the  defendant  to  him  would  be  in  the  event  of 
the  present  plaintiffs  offering  to  prove  their  debt  against 
Cross  on  the  mortgage.  In  such  case  we  can  understand 
their  interest  on  behalf  of  the  creditors  to  obtain  his 
security  from  the  defendant  to  recoup  to  the  estate  the- 
dividend  awarded  to  plaintiffs. 

But  assuming  that  this  security  did  pass  to  them,  we 
can  understand  their  acquiescence  (if  required)  in  Cross's 
enforcing  the  covenant  to  indemnify. 

As  said  by  Gibbs,  C.  J.,  he  might  be  suing  as  their  trus- 
tee ;  which  suggestion  is  noticed  by  Tindal,  C.  J.,  in. 
delivering  the  judgment  of  the  Exchequer  Chamber  in 
Herbert  v.  Sayer,  5  Q.  B.  at  p.  979,  followed  in  Jameson  v.. 
Brick  and  Stone  Company,  4  Q.  B.  D.  208 ;  see  also  Dray- 
ton V.  Dale,  2  B.  &  C.  293. 

All  the  text  books  that  I  have  referred  to  seem  to  treat 
it  as  settled  law  that  in  respect  to  property  acquired  after 
the  bankruptcy  and  the  enforcing  of  rights  also  accruing 
after  it  the  bankrupt  may  sue  unless  the  assignees  actively 
interpose. 

Under  our  law  the  case  seems  to  be  stronger  against  any 
right  in  the  assignees,  as  only  property  and  interests  vested, 
or  contingent  at  the  date  of  the  assignment  pass. 

If  the  case  depended  on  the  bare  question  whether  this, 
right  to  indemnity  passed  or  did  not  pass  I  would  feel 
much  hesitation. 

If  Cross's  claim  had  matured  into  an  absolute  right  by  the 
defendant's  default  at  the  date  of  the  assignment  it  would 
be  difficult  to  say  that  it  did  not  pass,  at  all  events  so  far 
as  the  protection  of  the  estate  against  claims  against  Cross. 
I  lean  to  the  opinion  on  the  whole  that  it  did  not  pass. 
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But  I  think  that  in  either  alternative  the  defence  set  Judgment. 


The  assignee  has  not  interfered,  and  we  may  assume 
that  the  suit  by  Cross  is  ultimately  for  the  benefit  of  the 
estate,  and  that  for  him  and  with  his  sanction  he  trans- 
fers to  these  plaintiffs  his  rights  under  the  covenant,  so  as 
to  provide  for  the  payment  of  the  plaintiffs'  claim,  which 
might  otherwise  be  a  provable  claim  on  the  estate. 

I  think,  whether  the  claim  of  Cross  vested  or  did  not 
vest  in  the  assignee,  the  latter  would  not  be  without 
remedy.  If  the  plaintiffs  obtained  payment  from  the 
defendant,  there  would  be  an  end  of  any  right  to  prove  on 
the  estate,  and  so  all  interest  of  the  estate  in  the  claim  to 
indemnity  would  be  at  an  end. 

I  think  that  there  is  nothing  shewn  in  the  alleged  dealings 
between  Cross's  firm  and  the  defendant's  firm  to  bar  the 
plaintifis'  right.  They  are  strangers  to  these  dealings,  and 
can  rely  on  their  right  to  recover  solely  on  the  title  deeds 
before  us  relating  to  their  mortgaged  land. 

Burton,  J. A. : — 

Not  without  much  hesitation  I  have  come  to  the  con- 
clusion that  such  a  covenant  as  was  given  by  the  defen- 
dant to  the  insolvent  in  this  case  did  not  pass  to  the  assignees 
under  the  assignment  for  the  benefit  of  creditors.  The 
language  of  the  Act  in  referring  to  personal  property, 
"  which  may  be  seized  and  sold  under  execution,"  shews 
that  what  was  intended  to  pass  were  assets  which  could  be 
realized  for  the  payment  of  the  insolvent's  debts. 

So  far  as  it  is  a  covenant  of  indemnity  it  is  clearly  not 
an  asset,  and  even  as  a  covenant  to  pay,  if  it  passed 
to  the  assignees,  the  money  when  collected  would  be  the 
money  of  the  mortgagee  and  not  of  the  creditors. 

The  fact  that  no  case  can  be  found  in  which  such  a  cov- 
enant, or  right,  has  been  held  to  pass  to  an  assignee  in 
bankruptcy,  is  a  strong  argument  against  its  passing. 

Now,  if  there  had  been  no  insolvency,  Cross,  who  held 


up  by  the  defendant  fails. 


Hagarty, 
O.J.O. 
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Judgment,  the  covenant  and  who  had  the  sole  right  to  deal  with  it  as 
Burton,  thought  proper,  might  have  made  a  present  of  it  to  the 
•^-^^  maker  of  it.  The  mortgagee  would  have  no  right  to  com- 
plain, and  no  one  else  had  any  interest  in  it.  I  do  not 
think  the  matter  is  altered  by  reason  of  his  insolvency— 
the  creditors  whom  he  represents  have  no  different  right 
in  that  respect  than  they  had  before  his  insolvency.  It 
has  always  appeared  to  me  that  an  assignment  to  any  one 
but  the  person  for  whose  benefit  it  could  be  enforced  was 
an  idle  proceeding ;  but  that  the  equity  of  the  mortgagor 
to  compel  his  assignee  to  pay  would  pass  by  express  assign- 
ment to  the  mortgagee.  It  would,  as  in  this  case,  simplify 
the  remedy  for  the  recovery  of  the  mortgage  money,  and 
create  the  privity  which  alone  was  wanting  to  make  such 
an  action  maintainable. 

This  decision  does  no  wrong  to  the  insolvent's  estate;  in 
fact  it  does  not  appear  that  the  assignees  have  ever  asserted 
a  right  to  claim  the  covenant,  and  the  plaintiffs,  having  the 
covenant,  cannot  rank  on  the  estate  without  valuing  it. 

The  question  of  set-off  was,  as  I  understand  it,  disposed 
of  on  the  argument. 

The  appeal  should  be  allowed  and  Mr.  Justice  Robertson's 
judgment  restored. 

Maclennan,  J.A.  : — 

Besides  the  ground  on  which  the  judgment  was  rested 
by  the  Divisional  Court,  it  was  supported  on  argument 
before  us  by  the  contention  that  even  if  there  had  been  no 
assignment  for  creditors,  the  plaintiffs  could  not  have  re- 
covered by  reason  of  set-off  or  equities  existing  between 
the  assignor  Cross,  and  the  defendant,  James  Tennant,  at 
the  time  of  the  asssignment  of  the  covenant  in  question  to 
the  plaintiffs,  R.  S.  0.  ch.  122,  s.  11. 

[The  learned  Judge  discussed  the  evidence,  coming  to  the 
conclusion  that  there  was  no  right  of  set-off.] 

The  other  question  is  as  to  the  effect  of  the  general 
assignment  for  creditors  made  by  Scott  &;  Cross  before 
the  assignment  of  the  covenant  to  the  plaintiffs. 
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The  Divisional  Court  has  held  that  the  assignment  for  Judgment, 
creditors  passed  not  only  the  property  of  the  firm  but  the  maclennan, 
individual  property  of  the  partners  as  well,  and  in  that 
respect  I  agree  with  the  decision.  The  Divisional  Court 
also  held  that  the  covenant  in  question  as  part  of  the  indi- 
vidual property  of  Walter  Cross  also  passed  to  the  assig- 
nee, which  is  not  so  clear.  It  is  to  be  observed  that  the 
covenant  applied  not  merely  to  the  two  mortgages  in 
which  the  plaintilfs  were  interested,  but  to  three  other 
mortgages,  namely,  one  to  Thomas  Caswell  for  $400,  one 
to  Bartle  E.  Bull  for  $950,  and  one  to  J.  M.  Duggan  for 
$80,  all  of  which  the  defendant  covenanted  to  pay.  It  is 
also  important  to  remember  that  when  the  assignment  to 
creditors  was  made  there  was  nothing  in  arrear  on  the 
plaintiffs'  mortgage,  the  defendant  having  paid  the  in- 
stalment of  interest  which  had  fallen  due  on  the  1st  of 
April,  and  the  next  payment  did  not  become  due  until  the 
1st  of  October.  When  fche  assignment  was  made,  there- 
fore. Cross  had  no  cause  of  action  in  respect  of  the  plain- 
tiffs' mortgage,  and  might  never  have.  That  cause  of  action 
accrued  on  the  following  day,  and  it  may  be  difficult  to 
perceive  how  this  unbroken  covenant  could  be  regarded 
as  within  the  words,  "  rights,  property,  credits  and  effects," 
employed  in  section  4  of  R.  S.  0.  ch.  124,  the  Assignments 
Act. 

At  the  time  of  the  assignment,  however,  there  was  a 
default  in  respect  of  the  mortgage  to  one  McCraney, 
interest  upon  which  had  fallen  due  on  the  3rd  of  August, 
which  the  defendant  had  not  paid,  as  he  had  cove- 
nanted to  do.  By  reason  of  that  default  Cross  had  a 
right  of  action  against  the  defendant  on  the  covenant  at 
the  time  of  his  assignment  on  which  he  could  have  recov- 
ered a  sum  of  money  equal  to  the  unpaid  interest.  It  may 
be  argued  that  that  sum  of  money  and  the  right  of  action 
therefor  came  plainly  within  the  words  of  the  statute  as 
"  rights,  property,  credits  and  effects " ;  but  even  as  to 
this  there  is  the  difficulty  that  the  defendant  had  the 
right  not  only  before  action  but  even  at  any  time  before 
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Judgment,  actual  payment  to  Cross  to  relieve  himself  by  paying  it  to 
Maclennan,  the  mortgagee  and  not  to  Cross,  and  perhaps  even  after 
payment  he  could  compel  Cross  to  pay  that  very  money  to 
the  plaintiffs  in  discharge  pi^o  tanto  of  the  encumbrance  on 
his  land.  It  is  difficult,  therefore,  to  see  how,  even  in  that 
case,  anything  beneficial  to  the  creditors  could  pass  to 
the  assignees. 

If  the  covenant  did  not  pass  to  the  assignees,  the  case  is 
free  from  all  difficulty,  the  defence  fails  and  the  appeal 
must  succeed.  But  T  will  suppose  that  for  some  purpose 
the  covenant  did  pass  to  the  assignee  ;  that  inasmuch  as 
the  covenant  was  really  worth  to  Cross  all  the  money 
which  the  defendant  thereby  agreed  to  pay,  it  was  a  val- 
uable asset  which  the  Legislature  intended  should  pass. 
By  means  of  it  he  could  pay  several  considerable  debts, 
just  as  if  the  defendant  owed  him  an  equivalent  sum  of 
money.  Then  on  the  assumption  that  it  did  pass,  what 
was  the  effect  of  it  ? 

An  assignee  for  creditors  is  a  trustee,  not  only  for  the^ 
creditors  but  also  for  the  debtor.  It  is  his  duty  to  make 
the  most  of  the  estate,  and  pay  the  debts  ;  but  it  is  the 
debtor's  estate  all  the  time  ;  and  when  the  debts  are  paid, 
it  is  his  duty  to  restore  the  surplus,  or  what  is  not  required 
for  debts,  if  there  be  any,  to  the  debtor.  The  assignee  is 
accountable  to  the  debtor  for  his  dealings  with  the  estate^ 
and  if  he  is  guilty  of  any  wrong-doing  or  breach  of  trust, 
or  if  he  neglects  or  refuses  to  do  any  duty  in  respect  of 
tho  estate,  he  can  be  held  to  his  duty  and  be  compelled  to 
perform  it  at  the  debtor's  instance.  The  covenant  in  ques- 
tion was  a  counter  security  which  the  debtor  possessed  to 
protect  him  against  the  claims  of  the  plaintiffs  and  others. 
The  only  use  which  could  be  made  of  it,  either  in  the  deb- 
tor's hands  or  in  the  hands  of  the  assignee,  was  to  compel  the 
defendant  to  pay  the  plaintiffs  and  the  other  debts,  and 
when  it  passed  to  the  assignee,  he  took  it  and  held  it  in 
trust  for  that  purpose  and  no  other.  Until  the  plaintiffs 
came  forward  to  prove  against  the  estate,  the  assignee  was 
a  bare  trustee  for  the  debtor.    Until  they  did  prove,  and 
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they  might  never  care  to  prove,  the  assignee  could  make  Judgment, 
no  use  of  the  covenant  whatever  in  any  person's  interest  Maclennan, 
but  the  plaintiffs'.  It  is  clear,  therefore,  that  the  debtor 
still  had  an  interest  in  the  covenant  notwithstanding  the 
assignment,  and  that  interest  was  the  right  to  have  it 
enforced  against  the  defendant  the  moment  anything  fell 
due  on  the  mortgage.  That  beneficial  right  he  could 
assign  and  transfer  to  the  plaintiffs  to  the  extent  of  their 
interest ;  and  I  think  it  was  so  transferred  by  the  assign- 
ment of  the  31st  of  October,  1892. 

Then  what  was  the  effect  of  the  assignment  to  the  plain- 
tiffs ?  They  were  the  persons  entitled  to  the  money  which 
the  defendant  had  covenanted  to  pay,  and  by  the  assign- 
ment the  right  to  the  money  and  the  equitable  right  to 
compel  its  payment  became  vested  in  the  same  persons,  the 
mere  legal  right,  if  anything,  being  in  the  assignee  in  trust 
for  them. 

That  being  so,  the  action  is  brought  by,  and  it  is  the  case 
of,  cestui  que  trust  suing  in  his  own  name  without  joining 
his  trustee.  Formerly,  that  would  be  objectionable  for 
want  of  parties,  but  since  the  Judicature  Act,  unless  the 
objection  is  cured  by  an  application  to  add  the  trustee, 
such  an  action  is  good  enough.  The  want  of  the  trustee 
is  no  defence,  for  the  defendant  himself  can  have  him 
added  as  a  party. 

It  is  perfectly  clear,  in  my  opinion,  that  after  the  plain- 
tiffs obtained  the  assignment  from  the  debtor,  they  could 
at  once  have  required  the  assignee  to  sue,  or  to  allow  the 
plaintiffs  to  sue,  on  the  covenant,  or  if  not,  could  them- 
selves have  sued  on  it,  making  the  assignee  a  co-defendant 
for  the  recovery  of  the  money,  and  the  sole  objection  to 
the  present  action  is  one  of  parties. 

It  may  be  worth  while  considering  how  it  would  have 
been  if  the  plaintiffs,  instead  of  suing  the  defendant,  came 
to  prove  their  mortgage  debt  against  the  assigned  estate. 
If  they  had  done  that  before  they  obtained  the  assign- 
ment of  the  covenant,  the  assignee  could  have  sued  the 
defendant  in  the  interest  of  the  other  creditors,  in  order 


612 


ONTARIO  APPEAL  REPORTS. 


Judgment,  to  clear  off  the  plaintiffs'  claim  by  having  it  paid ;  and  if 
Maclennan,  they  came  to  prove,  after  having  received  it,  it  would  be 
a  security  received  from  the  debtor  which  they  would  be 
obliged  to  value. 

It  may  also  be  pointed  out  as  an  additional  reason  for 
holding  that  the  covenant  passed  to  the  assignee  that  it  is 
not  an  ordinary  covenant  of  indemnity  by  a  surety  without 
value,  in  which,  when  the  surety  pays,  he  in  his  turn  be- 
comes a  creditor,  and  is  entitled  to  prove  in  place  of  the 
creditor  whose  debt  he  has  been  compelled  to  pay.  Here 
the  defendant  has  had  value  for  his  covenant,  and  if  he 
pays  the  plaintiffs'  mortgage  the  payment  will  give  him 
no  claim  against  the  mortgagor. 

While,  therefore,  I  incline  to  think  that  the  covenant 
passed  to  the  assignee  so  that  he  could,  if  necessary,  enforce 
it  for  the  benefit  of  the  creditors  and  also  of  the  debtor, 
yet  I  think  the  plaintiffs  are  entitled  to  succeed  whether  it 
passed  or  not.  It  is  not  suggested  that  the  assignee  has 
made  or  is  making  any  objection  to  the  plaintiffs'  recovery 
against  the  defendant.  It  would  be  contrary  to  his  duty 
to  do  so,  for  that  is^'the  very  thing  which  it  would  be  his 
own  duty  to  do  with  it  if  it  passed  to  him. 

I  therefore  think  that  the  appeal  should  be  allowed  and 
that  the  plaintiffs"should  have  judgment  for  the  debt  against 
the  defendant,  as  well  as  the  judgment  for  foreclosure 
which  has  been  granted  to  them. 

OsLER,  J.  A. : — 

I  concur  in  the  result. 


Appeal  allowed  with  costs. 


XXI.] 


LEWIS  V.  ALEXANDER. 


Lewis  v.  Alexander. 

Municipal  Corporations — Drains — Sewers — A  dded  Territory — Nuisance. 

Drains  originally  constructed  under  township  authority  for  the  drainage 
of  surface  water  merely,  may,  after  the  territory  has  been  added  to  a 
,  city,  be  adopted  by  the  city  as  common  sewers,  after  which  household- 
ers using  them  with  the  consent  or  approval  of  the  city  are  not  respon- 
sible for  nuisance  at  the  outlet. 

Judgment  of  Meredith,  J.,  reversed.  Burton,  J.  A.,  dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  Meredith,  J. 

The  plaintiffs  were  the  owners  of  lands  in  South  London, 
and  brought  the  action  to  restrain  the  defendants  from 
discharging  sewage  thereon.  The  sewage  was  brought 
to  the  plaintiffs'  lands  by  means  of  a  drain  or  sewer 
known  as  the  Bruce  street  drain.  The  house  of  the 
defendant  Alexander  was  on  Bruce  street,  and  the  house 
of  the  defendant  Puddicombe  was  on  Henry  street,  and  the 
drains  from  both  houses,  that  of  the  defendant  Puddicombe 
indirectly  by  means  of  the  Henry  street  drain,  connected 
with  the  Bruce  street  drain. 

Prior  to  the  year  1890,  the  lands  of  the  plaintiffs  and 
defendants  formed  part  of  the  township  of  Westminster, 
and  were  in  that  year  annexed  to  the  city  of  London. 

In  July,  1883,  the  township  of  Westminster,  on  petition 
of  a  majority  of  the  owners  interested,  passed  a  by-law 
under  the  provisions  of  the  drainage  clauses  of  the  Muni- 
cipal Act,  for  the  construction  of  "  a  sewer  for  the  purpose 
of  draining  the  lots  on  both  sides  of  Bruce  street." 

The  drain  or  sewer  was  then  constructed.  It  was  an 
underground  tile-drain,  and  had  an  outlet  on  some  low- 
lying  ground  belonging  to  the  plaintiffs.  The  drain  from 
the  defendant  Alexander's  house  was  soon  after  this  con- 
nected with  the  Bruce  street  drain. 

On  the  4th  of  July,  1892,  the  council  of  the  city  of 
London  passed  a  by-law  for  the  construction  of  a  tile-drain 
on  Henry  street ;  and  this  drain  was  afterwards  made  and 
connected  with  the  Bruce  street  drain. 
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Statement.  Qn  the  15th  of  September,  1892,  Puddicombe  paid  to 
the  corporation  $10,  "  being  nominal  rental  commuted  for 
the  use  of  Henry  street  sewer,"  and  he  then  connected  his 
house  drain  with  the  Henry  street  drain. 

By  a  by-law  of  the  corporation,  every  dwelling-house 
was  required  "to  be  drained  into  the  common  sewer  where 
there  is  a  common  sewer  within  100  feet  of  it." 

It  was  proved  that  the  Bruce  street  drain  had  been 
flushed  by  the  corporation,  and  that  a  water-closet  in  a 
fire-hall  was  connected  with  it. 

Both  defendants  were  assessed  annually  by  the  corpora- 
tion for  sewage  rates. 

The  action  was  tried  at  London,  on  the  30th  March, 
1894,  before  Meredith,  J.,  who,  on  the  3rd  of  May,  granted 
the  plaintiffs  an  injunction  with  a  reference  as  to  damages. 

The  defendants'  appeal  was  argued  before  Hagarty, 
C. J.O.,  Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  2nd 
of  October,  1894. 

Gibbons,  Q.  C,  for  the  appellant,  Alexander.  The  evi- 
dence shews  clearly  that  the  corporation  has  adopted  this 
drain  as  part  of  the  sewage  system  of  the  city,  and,  there- 
fore, the  city  alone  is  responsible:  Ferrand  v.  Hallas  Land 
and  Building  Go.,  [1893]  2  Q.  B.  135. 

E.  R.  Cameron,  for  the  appellant,  Puddicombe.  Puddi- 
combe's  position  is  even  stronger  than  that  of  Alexander, 
for  there  is  in  his  case  the  direct  recognition  by  the  city  of 
his  riofht  to  use  the  drain.  The  mode  of  construction  shews 
that  these  so-called  drains  were  really  intended  to  be  used 
as  sewers. 

M.  D.  Fraser,  for  the  respondents.  The  drain  in  ques- 
tion was  evidently  constructed  for  the  purpose  of  surface 
drainage  only,  and  its  true  nature  cannot  be  changed  by 
its  wrongful  user.  Its  use  for  sewage  purposes  has  never 
been  recognized  by  the  city,  but  it  has  always  been  treated 
merely  as  a  drain,  and  the  plaintiffs  have  no  remedy  against 
the  city :  Gray  v.  Dundas,  11  O.  R  317,  18  A.  R.  588, 
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though  the  defendants  may  possibly  have  a  remedy  over.  Argument. 
But  even  if  the  plaintiffs  have  a  right  of  action  against  the 
•city,  that  is  no  bar  as  against  these  defendants,  who  are  in 
any  view  joint  tort  feasors.  In  Ferrand  v.  Hallas  Land 
and  Building  Co.,  [1893]  2  Q.  B.  135,  there  was  direct 
authority  from  the  corporation  to  use  the  drain,  and  the 
<jase  turns  on  that.  The  general  direction  to  connect  with 
sewers,"  does  not  apply  to  a  "  drain,"  and  does  not  make 
the  city  liable :  Attorney -General  v.  Guardians  of  Dork- 
ing, 20  Ch.  D.  595 ;  Attorney -General  v.  Clerkenwell  Ves- 
try, [1891]  3  Oh.  527 ;  Ogilvie  v.  Blything  Union  Rural 
Sanitary  Authority,  67  L.  T.  N.  S.  18. 
Gibbons,  Q.  C,  in  reply. 

November  13th,  1891    Hagarty,  C.  J.  0.  :— 

The  plaintiffs  sue  tw^o  individual  householders  in  the  city 
of  London  for  sending  filth  from  water-closets  into  a  drain 
or  sewer  which  has  its  outlet  on  the  plaintiffs'  property, 
to  their  injury.  It  is  objected  that  no  action  lies  against 
them,  and  that  the  municipality  of  the  city  is  alone 
responsible. 

The  adjoining  township  of  Westminster  made  a  covered 
drain  on  a  certain  road  or  street  for  ordinary  drainage 
purposes,  assessing  the  adjoining  owners  therefor.  After- 
wards, by  legislative  authorit}^,  all  that  portion  of  land  on 
which  the  drain  was,  became  part  and  parcel  of  the  city, 
and  the  plaintiffs  and  the  defendants  and  their  respective 
properties  became  within  the  city. 

I  am  unable  to  see  the  importance  of  the  enquiry  as  to 
the  origin,  object,  history,  etc.,  of  this  township  drain  or 
sewer.  I  think  we  have  only  to  regard  the  dealings  of 
the  city  therewith. 

Whether  it  w^as  an  open  or  covered  drain — a  mere  trench 
in  the  highway  or  many  feet  below  the  surface — the  ques- 
tion seems  to  be  what  use  is  the  city  municipality  making 
of  it,  or  what  have  they  done  with  it,  and  have  they 
<)hanged  its  character  from  a  mere  ordinary  water  or 
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Judgment,  surface  drain  into  a  public  sewer  for  receiving  all  kinds  of 
Haoarty,  drainage  from  houses  or  water-closets.  I  think  under  the 
O.J.O.  Municipal  Act  the  corporation  had  full  control  over  all 
drains  or  sewers  within  their  limits  to  make,  or  unmake, 
enlarge,  or  alter  the  same. 

We  are  not  now  discussing  whether  by  such  proceedings 
they  may  injure  the  plaintiffs'  properties.  If  so,  it  may  be 
presumed  they  may  incur  certain  liabilities  to  them  to  be 
satisfied  either  by  compensation  proceedings  or  by  action. 

The  question  is  as  to  these  defendants  being  personally 
liable  to  the  plaintiffs. 

It  appears  that  the  municipality  constructed  drains  fit 
or  intended  for  carrying  away  filth  from  water-closets,  and 
altering  or  connecting  with  the  old  Westminster  drain 
along  Bruce  street. 

This  they  had,  as  I  think,  an  undoubted  right  to  do,  and 
in  the  present  case,  it  seems  to  me  to  be  beside  the  ques- 
tion to  discuss  how  and  with  what  formalities  they  did 
the  work.    It  is  sujfficient  to  say  that  they  did  it. 

It  seems  beyond  question  on  the  evidence  that  the  cor- 
poration designed  the  new  sewer  to  be  the  receptacle  of 
the  contents  of  privies,  etc.,  and  made  regulations  requir- 
ing parties  so  to  drain  their  premises  under  certain  declared 
regulations. 

Both  defendants  have  been  assessed  for  sewage  rates. 
One  obtained  formal  permission  so  to  drain.  The  other 
has  had  his  connection  with  the  Bruce  street  sewer  for 
some  time,  commencing  before  being  brought  into  the  city, 
without  any  objection  by  the  municipal  authorities  before 
or  after  the  extension  of  the  city  limits. 

We  must  not  confound  this  case  with  any  alleged  foul- 
ing of  a  running  stream  or  natural  watercourse. 

All  the  defendants  do  is  to  use  the  sewer  belonging  to  or 
constructed  by  the  city  by  draining  into  or  depositing  the 
filth  therein.  When  once  so  deposited  it  is  wholly  beyond 
their  control.  It  is  the  action  of  the  corporation  that 
sends  it  down  to  the  plaintiffs'  land. 

The  city  may  turn  it  at  their  pleasure  into  any  other 
direction  or  outlet. 
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It  is  shewn  in  the  plaintiffs'  evidence  that  the  first  large  Judgment, 
deposits  occurred  when  the  sewer  was  flushed  out  by  the  Hagartt, 
city  authorities,  and  the  nuisance  became  much  worse  after     C.  J.O. 
this  flushing.    The  evidence  shews  that  there  must  have 
been  a  very  large  use  of  this  sewer  for  water-closet  drain- 
ings.    The  plaintiffs  say  they  noticed  it  in  smaller  quan- 
tities two  or  three  years  ago. 

That  the  sewers  made  by  the  city  were  constructed 
expressly  as  fitted  for  carrying  such  sewage  is  clear  from 
the  evidence,  and  were  fiushed  by  the  city  officials. 

The  original  Bruce  street  sewer  is  said  to  have  also 
been  adapted  for  carrying  away  sewage  by  fifteen  inch 
glazed  tiles. 

It  appears  to  me  that  it  is  unnecessary  to  discuss  the 
relative  meanings  of  "  drain  "  and  "  sewer." 

Whatever  may  have  been  the  correct  description  of  the 
old  Bruce  drain  when  it  came  within  the  city's  jurisdiction 
and  became  a  component  part  of  it,  the  municipality  of 
London  have  used  and  treated  it  as  a  public  sewer  by  con- 
necting with  it  their  own  sewers,  constructed  expressly  as 
sewers  and  designed  to  drain  water-closets,  and  it  seems 
to  me  clear  that  it  is  then  to  all  intents  and  purposes  a 
common  sewer  for  those  purposes. 

In  that  view,  I  cannot  see  how  these  defendants  can  be 
held  answerable. 

In  the  case  cited  by  Mr.  Gibbons,  Ferrand  v.  Hallas 
Land  and  Building  Co.,  [1893]  2  Q.  B.  135,  are  these 
words  (p.  140) :  "  The  moment  the  sewage  has  gone  through 
the  drains  into  the  sewer,  the  property  in  it  is  taken  out 
of  the  landowner  who  made  the  sewer,  and  is  vested  in  the 
local  authority,  and  the  land  owner  has  lost  all  control 
over  it.  *  *  That  being  so,  how  can  it  be  within  the 
bounds  of  reason  to  enjoin  him  from  doing  that  which  he 
cannot  help  doing?"  And  also  the  judgment  of  Lord 
Justice  Smith  on  page  143,  where  he  says:  "It  appears 
to  me  that,  if  the  sewer  be  vested  in  the  local  authority, 
and  the  defendants  have  the  sanction  of  that  authority  for 
doing  what  they  have  done,  this  action  is  not  maintain- 
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Judgment,  able;  for  if  it  were,  every  householder,  whose  house  is 
Haoarty,  drained  into  a  sewer  which  is  vested  in  and  is  under 
O.J.O.  ^Ijq  control  of  the  local  authority,  would  be  liable  to 
be  proceeded  against  for  what  that  authority  might  do 
with  the  sewage  which  flowed  out  of  the  mouth  of  the 
sewer,  although  the  householder  was  unable  to  direct  as 
to  how  and  in  what  way  that  sewage  was  to  be  dealt 
with.  It  is  immaterial  who  originally  constructed  the 
sewer;  when  once  the  sewer  was  vested  in  the  local 
authority  they  are  the  persons  liable  for  the  injury  caused 
by  the  effluent  from  the  sewer,  and  not  the  persons  who 
drain  into  the  sewer." 

That  case  was  under  the  Imperial  Act,  the  Public  Health 
Act  of  1875,  by  which  all  existing  and  future  sewers  were 
vested  in  the  local  board  of  health,  and  it  was  held  that 
the  defendants  were  not  liable.  Here  the  sewers  in  ques- 
tion are  wholly  under  and  subject  to  the  jurisdiction  of 
the  municipality. 

It  seems  to  me  that  for  all  injuries  alleged  by  the  plain- 
tiffs the  defendants  are  not  individually  liable ;  they  are 
fully  represented  by  the  city  municipality,  who  must  stand 
between  the  inhabitants  or  ratepayers  for  all  the  conse- 
quences of  the  action  or  result  of  such  public  works  con- 
trolled by  them  for  the  general  purposes  of  the  city. 

OsLER,  J.  A. : — 

It  is  proved  that  the  Bruce  street  drain  was  constructed 
while  the  road  or  street  through  which  it  passes  was  still 
in  the  township  of  Westminster  for  the  purpose  of  taking 
off  surface  water  from  the  adjoining  lands,  and  the  only 
servitude  the  plaintiffs  consented  that  their  land  should  be 
subject  to  was  that  of  receiving  such  water  discharged 
thereon  through  the  drain.  As  originally  constructed, 
therefore,  it  could  not  properly  be  described  as  a  common 
drain  or  sewer,  by  which  is  now  generally  understood  a 
drain  for  carrying  off  not  merely  inoffensive  superfluous 
or  surface  water,  but  also  foul  water  and  excrementitious 
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and  other  filthy  matters  which  pass  into  it  and  are  intended  Judgment, 
thereby  to  be  carried  away  from  human  habitations.    As  Osl^:r, 
regards  the  Henry  street  drain,  however,  I  see  no  evidence  '^-^ 
of  any  such  restricted  purpose,  or  of  its  having  been  con- 
structed by  the  city  to  serve  any  other  purpose  than  that 
of  a  general  or  common  drain  or  sewer.    The  reasonable 
inference  is,  that  it  was  so  constructed  and  used  as 
such  with  the  consent  of  the  city  authorities,  and  this 
alone  is  some  evidence  that  the  city  had  also  adopted 
and  assented  to  the  use  of  the  Bruce  street  drain 
for  a  similar  purpose,  because,  as  I  understand  it,  the 
Henry  street  drain  is  connected  with  and  discharges 
directly  into  that  drain.    Evidence,  moreover,  of  a  more 
direct  adoption  by  the  city  and  its  consent  to  the  user  of 
the  Bruce  street  drain  as  a  common  drain  or  sewer  is  not 
wanting.    The  defendant,  Alexander,  no  doubt  connected 
his  closet  with  that  drain  before  the  territory  in  which  it 
was  constructed  was  taken  into  the  city  limits ;  but  it  was 
shewn  that  since  then  the  defendant  had  been  paying  rates 
for  the  use  of  the  city  water  for  closet  purposes,  and  that 
in  the  city  fire  hall  there  was  also  a  closet  connected  with 
it,  and  I  think  it  might  reasonably  be  inferred  that  such 
closet  was  in  ordinary  use.    It  was  also  proved  that  others 
were,  in  fact,  using  it  for  a  similar  purpose,  though  the 
evidence  stopped  short  of  shewing  the  actual  consent  of 
the  city  in  those  cases. 

The  drains  in  question  then  being  the  property  of  the 
city,  constructed  in  their  streets,  the  city  having  legal 
authority  to  construct  common  sewers  therein,  and  there 
being,  as  I  respectfully  think,  evidence  of  their  use  as 
such  with  the  assent  of  the  city,  it  appears  to  me  to  follow 
that  the  drains  are  common  sewers  of  the  city,  and  that 
for  any  damage  the  plaintiffs  sustain  by  the  discharge  of 
sewage  therefrom,  which  must  be  regarded  as  the  sewage 
of  the  city,  and  not  of  any  particular  inhabitant,  the  action 
must  be  brought  against  the  former  alone,  and  that  the 
defendants  are  not  individually  responsible. 

The  appeal  must  therefore  be  allowed. 
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Judgment.   MaCLENNAN,  J.  A. :— - 
Maclennan, 

After  some  fluctuation  of  opinion  I  think  that  this 
appeal  ought  to  be  allowed. 

The  Bruce  street  drain  was  constructed  of  glazed  tile 
fifteen  inches  in  diameter,  the  tiles  connected  by  collars^ 
closed  with  clay  or  cement.  There  were  gully  holes  on 
both  sides  of  the  street  at  crossings,  and  openings  left  for 
the  purpose  of  connecting  with  houses  on  each  side  of  the 
street.  It  was  put  down  six  to  eight  feet  deep.  Never- 
theless, I  think  it  was  not  originally  a  sewer  in  the  strict 
sense.  It  was  constructed  while  the  land  was  without  the 
city  and  under  towmship  jurisdiction,  for  mere  surface  or 
water  drainage,  and  that  being  its  purpose  the  plaintiffs 
consented  to  allow  it  to  discharge  upon  their  land.  Ob- 
viously they  would  not  have  consented  if  it  had  been 
intended  to  discharge  sewage. 

The  Municipal  Act  of  1883,  which  was  the  Act  in  force 
when  the  drain  was  constructed,  authorizes  townships  as 
well  as  cities  to  open,  make,  etc.,  drains,  sewers  and  water- 
courses: section  482  (15);  but  when  authority  is  given  to 
make  drains  to  be  paid  for  by  local  rates  the  language  is 
not  so  wide — the  expression  is  drainage  of  property :  sec- 
tion 570 ;  and  the  context  is  indicative  of  a  dealing  with 
ordinary  surface  w^ater  only.  On  the  other  hand,  by  section 
612,  cities,  towns  and  incorporated  villages  were  authorized 
to  make,  enlarge  or  prolong  any  common  sewer  by  local 
rates. 

The  work  in  question  was  done  under  section  570,  by 
local  rate  ;  and  the  by-law  recites  the  petition  to  have  been 
for  the  construction  of  a  sewer  for  the  purpose  of  draining 
the  lots;  but  in  the  subsequent  parts  of  the  by-law  the 
word  "  sewer  "  is  not  again  used. 

In  the  year  1890,  however,  the  city  limits  were  extended 
to  include  this  locality,  and  this  street  and  drain  came 
under  the  city's  jurisdiction,  and  I  think  the  city  has,  as  it 
had  undoubted  power  to  do,  adopted  this  drain  for  a 
public  sewer,  and  that  it  is  now  of  that  character,  in  fact 
and  in  law. 


XXL] 


LEWIS  V.  ALEXANDER. 


621 


On  the  4th  of  July,  1892,  the  city  council  passed  a  Jii^gment. 
by-law  on  the  request  of  the  property  owmers  on  a  street  Maclennan, 
-called  Henry  street,  for  the  construction  of  a  drain  on,  '^"^ 
upon  and  along  that  part  of  Henry  street  which  lies  be- 
tween James  street  and  Bruce  street,  under  the  superin- 
tendence of  the  city  engineer ;  and  the  drain  was  duly 
'Constructed,  connecting  with  the  Bruce  street  drain  for  its 
outlet.  This  new  drain  is  a  ten-inch  drain  constructed  in 
other  respects  like  the  Bruce  street  drain,  and  when  the 
€ity  health  by-law  is  regarded  requiring  all  owners  of 
dwelling  houses  to  cause  their  privy  pits,  closets,  etc.,  to  be 
drained  into  the  common  sewer  there  can  be  no  doubt  of 
the  object,  purpose  and  chara.cter  of  the  work.  Imme- 
diately afterwards  the  defendant  Puddicombe  applied  to  the 
council  for  and  obtained  permission  to  connect  with  this 
drain,  and  that  is  what  is  complained  of  as  against  him  in 
the  present  action. 

I  think  all  this  shews  that  the  Henry  street  drain  is  a 
common  sewer,  and  that  the  city  authorities  have  elected 
to  use  the  Bruce  street  drain  also  as  a  common  sewer ;  and 
I  think  that  from  that  time,  if  any  nuisance  has  resulted 
to  the  plaintiffs,  the  responsibility,  whatever  it  may  be, 
rests  with  the  city,  and  not  with  the  defendants ;  and  that 
the  case  is  governed  by  Ferrand  v.  Hallos  Land  and 
Building  Co.,  [1893]  2  Q.  B.  135. 

I  therefore  think  that  the  appeal  should  be  allowed,  and 
that  the  action  should  be  dismissed  with  costs. 

Burton,  J. A.: — 

The  learned  trial  Judge  has  found  that  the  drains  in 
question  were  not  public  sewers  in  the  ordinary  acceptance 
of  that  term,  and  there  is  abundant  evidence  to  support 
the  finding. 

The  Bruce  drain  was  constructed  when  the  tract  formed 
part  of  the  township  of  Westminster  under  a  by-law  passed 
in  compliance  with  a  petition  of  the  ratepayers  for  the 
purposes  of  draining  the  lots  on  both  sides  of  Bruce  street. 
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Judgment,  and  roads,  lots,  and  parts  of  lots  benefited  were  assessed  in 
BuBTON,    terms  of  the  Act. 
J.A.         This  property  was  afterwards  brought  within  the  limits 
of  the  city,  but  the  tax  imposed  under  this  by-law  was^ 
levied  year  by  year  after  it  was  incorporated  with  the 
city,  until  the  expiration  of  the  ten  years  originally  fixed. 

It  is  scarcely  necessary  to  say  that  the  character  of  the 
drain  was  not  changed  by  being  brought  within  the  city, 
nor  by  its  being  described  as  a  sewer. 

I  do  not  at  all  question  their  power  to  adopt  it  as  a 
sewer  if  they  thought  proper,  nor  do  I  doubt  that  they 
might  by  consent  estop  themselves  from  denying  that  it 
was  a  common  sewer  if  sued  for  injuries  sustained. 

The  defendant  Alexander  admits  that  he  connected  his 
eloset  with  the  drain  before  the  property  was  brought 
within  the  city,  and  without  authority  from  any  one. 

It  was  said  that  the  city  had  itself  treated  it  as  a  public 
sewer  by  connecting  the  closets  in  the  fire  hall  with  it, 
but  there  was  no  evidence  of  user,  and  the  learned  Judge 
who  saw  the  witness  came  to  the  conclusion  that  there 
were  no  facts  from  which  such  an  inference  could  be  fairly 
drawn. 

Then  as  to  the  Henry  street  drain  the  evidence  is  very 
meagre,  but  the  by-law  under  which  it  was  constructed 
speaks  of  it  as  a  drain  connecting,  as  I  understand  it,  with 
the  Bruce  drain,  which  the  learned  Judge  finds  not  to  be 
a  public  sewer. 

The  defendant  Puddicombe  connected  with  his  father 's^ 
drain  pipes,  which  again  connected  with  the  Henry  street 
drain,  but  it  is  not  shewn  by  what  authority  the  latter 
connected  with  that  drain,  and  Puddicombe  admits  that  he 
never  applied  for, and  never  obtained  any  authority  from  the 
eity  engineer,  but  there  is  a  minute  of  council  that  "  he  be 
granted  permission  to  connect  with  Henry  street  drain, 
from  his  property  on  Wortley  road  on  agreeing  to  pay  a 
nominal  rent  for  said  privilege,  to  be  fixed  by  the  city 
engineer,  and  on  promising  not  to  oppose  the  construc- 
tion of  a  drain  on  Wortley  road  property  at  present  occu- 
pied by  him." 
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The  fact  that  a  nominal  rent  was  imposed  tends  rather  Judgment, 
to  shew  that  there  was  no  intention  on  the  part  of  the  Burton, 
city  to  allow  the  applicant  to  empty  his  closet  into  the 
drain,  and  the  by-law  prohibits  any  such  connection  except 
by  the  permission  of  the  city  engineer. 

No  resolution  of  the  city  adopting  these  drains  as  com- 
mon sewers  is  shewn. 

Upon  this  state  of  facts  it  is  not  surprising  to  find  that 
the  learned  Judge  held  that  although  the  drains  or  sewers 
in  question  were  vested  in  the  corporation  of  London,  the 
defendants  were  liable,  because  it  was  not  shewn  that  they 
had  the  sanction  of  the  city  authorities  for  doing  what  they 
did.  I  think  that  whether  it  is  a  drain  constructed  for  the 
mere  purpose  of  carrying  off  surface  water  or  not,  if  the 
city  authorities  sanctioned  such  a  use  of  it  as  is  complained 
of,  they,  and  not  the  defendants,,  would  be  liable,  but  in 
the  absence  of  such  evidence  I  do  not  see  that  the  defen- 
dants have  any  answer  to  the  complaint. 

If  the  plaintiffs  had  sued  the  city,  I  do  not  see  how  they 
could  have  succeeded  upon  this  evidence. 

I  do  not  agree  with  the  respondents'  argument  that  the 
defendants  have  a  remedy  over  against  the  city.  If 
they  are  not  liable  it  is  upon  the  ground  that  what  they 
have  done  has  been  done  with  the  sanction  of  the  city  who 
control  the  sewers,  and  who  alone,  in  that  case,  would  be 
liable  to  be  sued. 

I  think  that  the  judgment  should  be  affirmed  and  this 
appeal  dismissed. 

Appeal  allowed  with  costSy 
Burton,  J. A.,  dissenting. 
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Sangster  V.  The  T.  Eaton  Company  (Limited). 

Negligence — Evidence — Shop — Child  of  Tender  Years. 

The  fact  that  a  child  of  tender  years,  while  in  a  shop  with  its  mother, 
by  the  invitation  and  for  the  benefit  of  the  proprietors,  is  injured  by  an 
unfastened  mirror,  standing  against  the  wall,  falling  upon  it,  the  cause 
of  the  fall  being  unknown,  is,  in  itself,  sufficient  evidence  of  negligence 
to  justify  the  case  being  submitted  to  a  jury. 

Judgment  of  the  Queen's  Bench  Division,  25  O.  R.  78,  affirmed. 

Statement.      This  was  an  appeal  by  the  defendants  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  25  0.  R.  78. 

The  defendants  were  an  incorporated  company  carrying 
on  business  in  Toronto  as  shopkeepers,  and  the  infant 
plaintiff,  while  in  the  shop  with  his  mother,  who  was  buy- 
ing clothing  for  him,  was  injured  by  a  mirror  falling  upon 
him.  The  mirror  was  a  small  one  in  a  light  bamboo 
frame,  and  was  standing  against  the  wall,  not  fastened  in 
any  way,  and  there  was  no  evidence  as  to  the  cause  of  its 
fall. 

The  action  was  brought  to  recover  damages,  and  was 
tried  at  the  Toronto  Fall  Assizes  of  1893  before  Street, 
J.,  and  a  jury,  when  a  nonsuit  was  granted. 

The  Queen's  Bench  Division  ordered  a  new  trial,  and 
the  defendants  appealed,  the  appeal  being  argued  before 
Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan,  JJ.A., 
on  the  17th  and  18th  of  September,  1894. 

Shepley,  Q.  C,  for  the  appellants.  There  is  no  evidence 
as  to  the  cause  of  this  accident.  It  is  mere  guess-work, 
and  it  is  just  as  reasonable  to  attribute  it  to  the  fault  of 
the  child  as  to  any  negligence  of  the  defendants.  The 
maxim  "  res  ipsa  loquitur  "  is  invoked,  but  that  doctrine 
applies  only  when  the  accident  is  of  such  an  nature  that 
the  person  injured  could  not  have  been  to  blame :  Smith 
V.  Great  Eastern  R  W.  Co.,  L.  R  2  C.  P.  4 ;  Wakelin  v. 
London  and  South- Western  R.  W.  Co.,  12  App.  Cas.  41, 


XXI.] 


SANGSTER  T.  T.  EATON  CO. 


625 


Briggs  v.  Oliver,  4  H.  &  C.  403,  at  first  sight  appears  to  be  Argument, 
somewhat  opposed  to  this  statement,  but  it  was  admitted 
there  that  the  plaintiff  had  not  in  any  way  contributed  to  the 
accident.  And  see  Beven's  Law  of  Negligence,  p.  102.  The 
Court  below  hold,  however,  that  even  if  the  child  did  pull 
the  mirror  down  the  defendants  are  responsible.  They  are 
clearly  wrong  in  this.  The  child  is  probably  outside  the 
doctrine  of  contributory  negligence,  but  some  wrongful  act 
on  the  part  of  the  defendants  must  be  shewn :  Clark  v. 
Chambers,  3  Q.  B.  D.  327.  See  also  Burchell  v.  Hickisson, 
^0  L.  J.  Q.  B.  101. 

John  McGregor,  for  the  respondents.  It  is  admitted 
that  the  mirror  was  not  fastened,  and  that  is  enough  to 
make  out  a  prima  facie  case.  Special  care  is  necessary 
on  the  part  of  shopkeepers,  and  it  must  be  borne  in 
mind  that  the  dangerous  article  here  in  use  was  likely  to 
be  particularly  attractive  to  a  child  :  Johnston  v.  Gath,  2 
Times  L.  R.  381,  441 ;  Angus  v.  Findlay,  24  Sc.  L.  Rep. 
237  ;  Carroll  v.  Freeman,  23  0.  R.  283.  A  child  of  tender 
years  cannot  be  guilty  of  negligence.  Burchell  v.  Hickisson, 
50  L.  J.  Q.  B.  101,  is  explained  in  Beven's  Law  of  Negli- 
gence, p.  151.  There  was  no  invitation  there ;  one  is 
implied  here :  Heaven  v.  Pender,  11  Q.  B.  D.  503. 

Shepley,  Q.  C,  in  reply.  The  respondents  argue  as  if  it 
were  a  question  of  degree  of  care.  If  so,  that  is  a  question 
for  the  judge  and  not  for  the  jury  :  Beven,  p.  10,  et  seq, 

November  jl3th,  1894.    Hagarty,  C.  J.  0.  :— 

I  am  unable  to  say  that  the  judgment  of  the  Divisional 
Court,  setting  aside  the  nonsuit  and  directing  a  new  trial, 
is  erroneous  as  contended  by  the  defendants. 

It  is  one  of  those  cases  in  which  an  injury  happens  to  a 
person  on  or  from  the  premises  of  another  by  the  fall  of 
an  object — the  cause  of  such  fall  not  being  known  to  the 
person  injured,  but  possibly  known  to  the  owner  of  the 
premises. 

An  article — a  mirror,  or  a  package — is  apparently  stand- 
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Judgment,   ing  against  a  wall.    From  some  unexplained  cause  it  falls 
Hagarty,  and  hurts  the  plaintiff.    As  is  often  said,  such  things  do 
C.J.O.     jjqIj  fg^u  Qf  their  own  accord,  and  the  fact  of  falling  should 
be  fully  enquired  into. 

My  impression  is  that  such  a  case  should  not  be  dis- 
missed merely  because  some  positive  evidence  is  not  given 
as  to  the  cause  of  falling. 

The  plaintiff  does  not  know  the  cause,  but  merely  proves, 
the  falling  to  his  injury,  and  that  no  fault  or  act  of  his, 
contributed  to  the  fall. 

I  think,  without  necessarily  applying  the  rule  "  res  ipsa 
loquitur''  a  case  is  made  for  inquiry  on  the  part  of  the 
defendants  or  their  servants,  to  shew  if  possible,  all  about 
the  placing  of  the  article  in  its  position,  and  the  manner 
and  purpose  for  which  it  was  used  or  secured  in  a  shop  fre- 
quented by  customers.  It  might  be,  that  after  full  exami- 
nation of  all  parties  knowing  anything  of  the  matter,  na 
satisfactory  cause  of  falling  would  be  discoverable. 

We  are  not  dealing  with  such  a  state  of  the  case,  but 
only  with  the  propriety  of  the  trial  J udge  stopping  the 
case  at  the  stage  he  did. 

The  words  of  Bramwell,  B.,  are  worth  repeating :  "Look- 
ing at  the  matter  in  a  reasonable  way  it  comes  to  this — An 
injury  is  done  to  the  plaintiflP,  who  has  no  means  of  know- 
ing whether  it  was  the  result  of  negligence ;  the  defen- 
dant, who  knows  how  it  was  caused,  does  not  think  fit  to 
tell  the  jury.  *  *  No  doubt,  the  presumption  of  negli- 
gence is  not  raised  in  every  case  of  injury  from  accident,, 
but  in  some  it  is.  We  must  judge  of  the  facts  in  a 
reasonable  way ;  and  regarding  them  in  that  light  we 
know  that  these  accidents  do  not  take  place  without  a 
cause,  and  in  general  that  cause  is  negligence."  Of  course 
we  must  remember  that  these  remarks  were  made  in  the 
well  known  Byrne  v.  Boadle,  2  H.  &  C.  722,  as  to  the  barrel 
falling  from  the  warehouse.  But  the  words  quoted  may 
be  properly  considered  as  applicable  generally. 

Briggs  v.  Oliver,  4  H.  &  0.  403,  may  be  also  referred  to. 
A  large  package  raised  against  the  wall  fell  upon  and  in- 
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jured  the  plaintiff.    Pigott  and  Bramwell,  BB.,  held  that  Judgment. 


Pigott,  B.,  says  (p.  406) :  "  The  packing  case  fell  on  the 
plaintiff,  and,  as  I  infer,  fell  by  its  own  weight,  and  from 
having  been  propped  up  insecurely,  since  there  was  no 
evidence  that  it  was  disturbed  in  any  way  so  as  to  cause 
its  fall.  These  facts  are,  I  think,  evidence  of  the  defen- 
dants' negligence." 

Bramwell,  B.,  says  (p.  407) :    Packing  cases  carefully 
placed  in  a  proper  position  do  not  naturally  tumble  down 
of  their  own  accord.    *    *    I  think  this  is  one  of  those 
cases  in  which,  as  has  been  said,  '  res  ipsa  loquitur.'  " 
Martin,  B.,  dissented. 

Scott  V.  London  and  St  Katherine  Docks  Co.,  3  H.  &  C. 
596,  may  be  noticed  on  the  general  question  of  proof  of 
negligence.  Blackburn,  J.,  says  (p.  600)  :  "  There  is  an  old 
pleading  rule,  that  less  particularity  is  required  when  the 
facts  lie  more  in  the  knowledge  of  the  opposite  party  than 
of  the  party  pleading.  Applying  that  here,  is  not  the  fact 
of  the  accident  sufficient  evidence  to  call  upon  the  defen- 
dants to  prove  there  was  no  negligence  ?  " 

The  rule  is  laid  down  by  Erie,  C.  J.,  that  where  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things  does  not 
happen  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  expla- 
nation by  the  defendants,  that  the  accident  arose  from 
want  of  care.  See  Pollock's  Law  of  Torts,  8rd  ed.,  p.  393, 
where  this  rule  is  quoted. 

I  think  that  the  appeal  must  be  dismissed. 

BuETON,  J.  A.  :-— 

This  case  seems  to  come  within  the  language  of  Erie,  C.  J., 
when  expressing  the  opinion  of  the  majority  of  the  Judges 
in  the  Exchequer  Chamber  in  Scott  v.  London  and  St 
Katherine  Docks  Co.,  3  H.  &  C.  596 :  "  There  must  be  rea- 
sonable evidence  of  negligence.  But  where  the  thing  is 
shewn  to  be  under  the  management  of  the  defendant  or 


there  was  a  case  for  recovery. 


Hagarty, 
C.J.O. 
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Judgment,  his  servants,  and  the  accident  is  such  as  in  the  ordinary 
Burton,  course  of  things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defendants,  that  the 
accident  arose  from  want  of  care." 

In  that  case,  however,  the  Chief  Justice  and  Mellor,  J., 
thought  that  there  was  no  reasonable  evidence  of  that 
negligence  which  was  apparent  to  the  rest  of  the  Court. 

I  think  this  case  is  very  near  the  line,  and  I  do  not 
wonder  that  my  learned  brother  hesitated  to  allow  it  to  go 
to  the  jury,  and  I  hope  that  when  the  case  goes  down 
again  fuller  evidence  will  be  forthcoming. 

Maclennan,  J.  A. : — 

r  think  that  the  appeal  should  be  dismissed. 

Mr.  Shepley's  argument,  as  I  understood  him,  was  that 
it  should  have  been  proved  that  the  child  did  not  touch  the 
mirror.  He  said  there  were  just  two  alternatives.  It 
must  have  been  insecurely  placed,  or  the  child  must  have 
pulled  it,  and  it  is  equally  consistent  with  the  evidence 
that  it  fell  from  either  cause.  I  think  the  answer  to  that 
is,  that  there  was  no  evidence  whatever  of  the  second 
alternative,  and,  therefore,  the  accident  must  have  been 
due  to  the  other.  Why  should  the  plaintiff  be  obliged  to 
negative  his  own  intervention  ?  The  plaintiff  was  near 
the  mirror  ;  it  fell  upon  him ;  that  alone  is  evidence  of  its 
having  been  insecurely  placed,  and  there  being  no  other 
evidence,  it  is  the  proper  conclusion.  We  need  not  say 
what  the  law  would  be  if  there  was  evidence  that  the 
child  pulled  the  mirror  down.  If  we  did,  it  would  be 
mere  dictum,  unnecessary  for  the  decision  of  the  point 
before  us. 

Osler,  J.  A. : — 
I  agree. 

Appeal  dismissed  with  costs. 
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Roberts  v.  The  Bank  of  Toronto  et  al. 

Lien — Artisan's  Lien — Brick-maker. 

A  brick-maker  who  makes  bricks  for  another  person  in  a  brickyard  belong- 
ing to  that  person  and  has  possession  of  the  yard  while  engaged 
in  making  the  bricks,  is  entitled  to  a  lien  upon  them  as  against  an 
execution  creditor  or  chattel  mortgagee  of  the  owner. 

Judgment  of  Boyd,  C,  25  0.  R.  194,  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judg-  statement 
ment  of  Boyd,  C,  reported  25  0.  R.  1 94. 

The  plaintiff  was  a  brick-maker,  and  brought  the  action 
for  a  declaration  that  he  was  entitled  to  a  workman's  lien 
upon  bricks  made  by  him  for  one  Robertson  in  a  brickyard 
owned  by  the  latter.  Robertson  gave  to  the  defen- 
dants, The  Bank  of  Toronto,  a  chattel  mortgage  upon  all 
the  bricks  made  or  in  course  of  manufacture,  and  after- 
wards made  an  assignment  for  the  benefit  of  creditors  to 
the  defendant  Gardner.  Before  this  assignment,  the  bricks 
had  been  seized  by  the  sheriff  under  an  execution  against 
Roberts's  goods. 

The  action  was  tried  at  Toronto,  on  the  16th  of  April, 
1894,  before  Boyd,  C,  who,  on  the  18th  of  April,  1894, 
gave  judgment  in  the  plaintiff's  favour. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.J.O.,  Burton,  Osler,  and  Maclennan, 
JJ.A.,  on  the  1st  of  October,  1894. 

W.  Nesbitt,  and  R.  McKay,  for  the  appellants  The  Bank 
of  Toronto.  The  respondent  was,  under  his  agreement 
with  Robertson,  bound  to  deliver  the  bricks  before  any 
right  to  payment  arose.  He  could,  therefore,  claim  nothing 
until  possession  was  relinquished  by  him,  and  a  right  of 
lien  never  arose.  Besides,  he  was  not  at  any  time  in  exclu- 
sive possession,  and  to  support  a  lien  exclusive  possession 
must  be  shewn.  The  cases  of  Ki7ig  v.  Indian  Orchard  Canal 
Co.,  11  Gush.  231 ;  and  Shaw  v.  Kaler,  106  Mass.  448,  cited 
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Argument,  in  the  judgment  appealed  from,  are  explained  in  Jones  on 
Liens,  2nd  ed.,  sees.  20  and  25.  Moreover,  the  rights  of 
these  appellants  arose  eo  instanti  of  the  time  of  manufac- 
ture, and  Robertson  never  was  an  absolute  owner,  and  was, 
therefore,  never  a  person  against  whom  a  lien  could  attach : 
Jones  on  Liens,  2nd  ed.,  sec.  745  ;  Globe  Works  v.  Wright j 
106  Mass.  207.  In  Moore  v.  Hitchcock,  4  Wend.  293,  also 
relied  on  below,  there  was  an  actual  agreement  to  give  a 
lien.  The  English  cases,  collected  in  Roscoe's  Risi  Prius, 
16th  ed.,  p.  980,  shew  that  there  must  be  exclusive  posses- 
sion, and  that  relinquishment  of  possession,  even  "for  a 
moment,"  is  fatal:  Hughes  v.  Lenny,  5  M.  &  W.  at  p.  187. 

E.  Bristol,  for  the  appellant  Gardner. 

E.  Myers,  and  W.  J.  Clark,  for  the  respondent.  It  is 
admitted  that  a  brick-maker  is  a  person  who  may  have  a 
lien,  and  nothing  has  been  proved  to  deprive  the  respondent 
of  his  right.  Moore  v.  Hitchcock,  4  Wend.  293,  is  on  all 
fours  with  this  case.  It  is  not  the  law  that  there  must  be 
exclusive  possession.  The  question  is  whether  there  has 
been  reasonable  control :  Chase  v.  Westnnore,  Tudor's  Lead- 
ing Cases  on  Mercantile  Law,  3rd  ed.,  at  p.  382.  In  re 
Merrick,  51  N.  W.  Rep.  890,  is  very  like  this  case,  and 
there  a  manufacturer  of  salt  was  held  entitled  to  a  lien, 
although  delivery  was  part  of  the  bargain.  So  also  a  lien 
was  upheld  for  sawing  lumber  in  Chadwick  v.  Broadwell, 
27  Mich.  6,  and  payment  from  time  to  time  was  held  not 
fatal. 

W.  Neshitt,  in  reply. 

November,  13th,  1894.    Hagarty,  C.  J.  0.  :— 

I  -chink  that  the  learned  Chancellor's  findings  are  well 
and  sufficiently  borne  out  by  the  evidence  of  the  plaintiff  and 
several  of  his  workmen,  nor  is  such  possession  substanti- 
ally denied  by  Robertson. 

I  think  the  possession  of  the  yard  and  bricks  made  there 
was  shewn  as  fully  as  such  a  thing  could  be  reasonably 
expected  or  proved  as  to  a  place  on  which  there  is  no 
building. 
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I  refer  to  the  evidence  on  this  point.  Judgment. 

What  position  then  did  the  plaintiff  occupy  ?  He  was  law-  Hagarty, 
fully  on  Robertson's  ground  in  the  portion  marked  off  for  C.J.O. 
lis  work.    He  was  certainly  not  there  as  a  trespasser. 

As  between  him  and  Robertson  he  was  there  at  least 
by  license  to  do  a  specific  work  under  contract,  not  as  a 
mere  servant  or  labourer,  and  as  against  a  mere  wrongdoer 
I  presume  he  would  have  a  right  to  restrain  trespass  on  his 
possession,  or  on  the  bricks  he  was  making. 

He  was  lawfully  there  under  license,  and  such  license 
was  never  revoked,  assuming  that  it  was  a  revocable  license. 

As  to  the  alleged  interference  with  this  possession  by 
Robertson  in  selling  portions  of  the  brick,  I  think  the  evi- 
dence fully  warrants  the  conclusion  that  this  was  done 
with  the  plaintiff's  assent  and  by  arrangement,  and  to 
obtain  money  to  pay  the  plaintiff  and  his  men  as  agreed  on. 

I  cannot  see  why  the  plaintiff's  assent  or  permission  so  to 
sell  could  destroy  his  right  of  lien  on  all  that  remained. 

A  man  having  eight  horses  of  another,  or  100  barrels  of 
flour,  in  his  possession,  on  which,  either  by  agreement  or  by 
common  law,  he  had  a  lien,  may,  I  suppose,  allow  the  owner 
to  remove  part  of  the  number  for  the  declared  purpose  of 
selling  to  satisfy  the  lien,  or  generally  to  sell  without 
affecting  his  lien  on  the  portion  remaining. 

I  have  examined  the  three  American  cases  cited  by  the 
Chancellor.  Moore  v.  Hitchcock,  4  Wend.  293,  is  the 
earliest.  I  think  it  supports  the  plaintiff's  claim  on  the 
general  law.  King  v.  Indian  Orchard  Canal  Co.,  11  Cush. 
231,  is  clearly  distinguishable  on  the  fact  of  possession. 
This  case  is  noticed  in  Jones  on  Liens,  2nd  ed.,  sec.  25.  Tn 
Shaw  V.  Kaler,  106  Mass.  4*48,  the  plaintiff*,  a  mechanic,  in 
a  place  assigned  to  him  in  the  employer's  shop,  made  piano 
cases  at  an  agreed  price  out  of  material  found  by  the 
employer,  and  the  plaintiff  employed  workmen  to  assist 
him.  He  there  retained  actual  possession  of  the  cases, 
and  the  defendants  claiming  under  some  mortgage  against 
the  employer  seized  the  goods.    The  plaintiff  recovered. 

The  case  before  us  was  contested  chiefly  on  the  question. 
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Judgment,  of  sufficient  possession.  The  possession  seemed  better,  I 
Hagarty,  think,  than  that  in  the  last  case  of  Bhaw  v.  Kaler,  106 
aJ.O.  '  Mass.  448. 

If  the  owner  of  a  farm  had  a  clump  of  trees  in  one  of 
his  fields,  and  agreed  with  a  man  to  cut  down  and  chop 
the  timber  into  ^prescribed  lengths  at  named  prices,  and 
the  man  entered  on  the  clump  or  grove,  and  with  his  men 
remained  working  daily  and  manufacturing  the  timber  as 
agreed,  I  do  not  see,  until  some  interference  or  revocation 
of  the  license  to  enter  and  do  the  work,  why  the  workman 
should  not  have  his  lien  for  payment. 

The  possession  necessary  to  entitle  him  to  his  common 
law  lien  must  be  such  a  reasonable,  clear  and  actual  pos- 
session as  the  nature  of  the  case  will  admit. 

I  think  such  a  possession  has  been  shewn  here  with 
reasonable  certainty,  and  it  has  been  found  as  a  contro- 
verted fact  in  favour  of  the  plaintiff. 

I  think  that  the  claim  is  eminently  just  and  fair,  and  I 
hope  that  there  is  no  legal  objection  to  its  being  enforced. 

OsLER,  and  Maclennan,  JJ.A.,  concurred  in  dismissing 
the  appeal. 

Burton,  J.  A. : — 

The  Supreme  Court  has  laid  down  a  rule  which  makes 
it  almost  treasonable  to  overrule  a  judge  of  first  instance 
on  a  question  of  fact.  If  the  rule  had  not  been  quite  so 
stringent,  but  had  laid  it  down  that  much  weight  was  to 
be  given  to  the  decision  of  a  judge  who  had  seen  the  wit- 
nesses, and  that  that  decision  was  not  to  be  lightly  inter- 
fered with,  it  would  have  accorded  more  with  my  own 
notions,  and  with  what  I  understand  to  be  the  course  pur- 
sued by  the  Court  of  Appeal  in  England. 

Tiie  decision  is  binding  upon  me,  and  in  deference  to  it, 
and  solely  (m  that  account,  I  am  for  affirming  the  judg- 
ment. I  must  independently  have  come  to  the  conclusion 
that  the  plaintiff  was  in  the  employ  of  the  owner  of  the 
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land ;  and  that  Robertson  was  in  possession  until  the  execu-  Judgment, 

tion  was  issued,  when  a  change  was  attempted  to  be  made.  Burton, 

Taking  the  view  I  do  of  the  evidence  I  did  not  feel  J-^- 
justified  in  giving  a  silent  affirmance. 

Appeal  dismissed  with  costs. 


Badcock  v.  Freeman. 

Negligence — Evidence — Damages — Nonsuit. 

Where  a  workman  was  killed  by  the  explosion  of  a  tank  in  which  refuse 
was  being  boiled  into  soap  and  there  was  no  direct  evidence  as  to  the 
cause  of  the  explosion,  evidence  of  experts  who  had  examined  the  tank, 
stating  that  the  screws  fastening  the  tank  cover  were  defective,  and 
that  the  explosion  was  probably  due  to  this  cause,  was  held  sufficient 
to  justify  the  submission  of  the  case  to  the  jury. 

Judgment  of  the  Chancery  Division  affirmed. 

This  was  an  appeal  by  the  defendant  from  the  judgment  Statement, 
of  the  Chancery  Division. 

The  action  was  brought  by  the  plaintiff,  as  administra- 
trix of  the  estate  of  her  husband,  to  recover  damages 
for  his  death.  He  was  a  workman  employed  by  the  de- 
fendant and  was  killed  by  the  explosion  of  a  tank  in 
which  refuse  was  being  boiled  down  into  soap.  The 
action  was  tried  at  Hamilton,  on  the  5th  of  September, 
1893,  before  Armour,  C.J.,  and  a  jury,  when  the  jury  dis- 
agreed. A  motion  was  then  made  before  the  Chancery 
Division  to  enter  judgment  for  the  defendant  on  the  ground 
that  there  was  no  evidence  of  neglio^ence.  The  deceased 
was  alone  when  the  accident  occurred  and  there  was  no 
direct  evidence  of  its  cause.  The  tank  in  question  was  a 
large  iron  one  through  which  steam-pipes  passed  and  the 
heavy  iron  cover  was  fastened  on  by  a  number  of  bolts  and 
nuts.  It  was  the  deceased's  duty  to  screw  on  the  cover  and 
then  turn  on  the  steam,  the  screw  for  turninty  it  on  beino- 
so  placed  as  to  make  it  necessary  for  the  workman  to  lean 
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Statement,  over  the  tank  to  reach  it.  After  the  explosion  the  deceased 
was  found  lying  dead  beside  the  tank  with  the  top  of  his 
head  blown  off.  The  tank  was  not  broken  but  the  cover  had 
been  blown  off.  Some  of  the  bolts  had  been  broken,  others 
were  unbroken.  The  defendant's  theory  was  that  the  de- 
ceased had  negligently  turned  on  the  steam  before  screw- 
ing on  all  the  bolts.  The  plaintiff's  theory  was  that  the 
explosion  was  caused  by  gas  or  steam  and  occurred  after  the 
deceased  had  screwed  on  the  cover  and  was  leaning  forward 
to  turn  on  the  steam.  Some  mechanical  experts  were  exam- 
ined and  they  testified  that  the  bolts  were  not  sufficiently 
strong,  as  more  fully  explained  in  the  judgment. 

The  motion  was  dismissed  by  the  Chancery  Division, 
and  the  defendants  appealed,  the  appeal  being  argued  on 
the  25th  and  26th  of  September,  1894,  before  Hagarty, 
C.J.O.,  Burton,  Osler  and  Maclennan,  JJ.A. 

W.  Nesbitt,  and  A.  Monro  Grier,  for  the  appellant. 
0.  Lynch-Staunton,  for  the  respondent. 

November  13th,  1894.  The  judgment  of  the  Court  was 
■delivered  by 

Hagarty,  C.J.O.  :— 

It  must  be  noticed  that  the  sole  question  for  us  is 
whether  there  was  evidence  for  the  plaintiff  sufficient  to  be 
submitted  to  the  jury,  or  whether  the  Judge  should  have, 
a,s  a  matter  of  law,  directed  the  dismissal  of  the  claim. 

The  plaintiff  contended  that  the  cover  of  the  tank  was 
not  properly  or  securely  fastened  to  the  tank,  so  as  to 
resist  the  pressure  of  gas  and  steam  from  within.  This  was 
the  substance  of  the  complaint. 

The  deceased  was  in  charge  of  the  tank  and  boiler.  An 
explosion  took  place  about  seven  in  the  evening.  The 
witness  who  first  entered  on  the  alarm,  saw  steam  rush- 
ing out  of  the  tank  room  window.    He  found  deceased 
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lying  about  a  yard  from  the  tank — the  top  of  his  head  Jiidgment. 
blown  off.  The  cover  was  blown  off  the  tank.  The  allowed  Hagarty, 
pressure  was  forty  pounds,  at  which  the  safety  valve  C.J.O. 
blew  off.    This  seemed  to  be  the  marked  pressure  at  the 
time  of  accident.    This  cover  had  to  be  screwed  off  and  on 
the  tank.   The  deceased  had  to  do  this.  It  was  secured  by 
about  thirty  bolts.    They  had  been  in  use  over  four  years. 
The  deceased  was  said  to  be  a  careful  man,  and  had  been 
at  the  work  nearly  a  year. 

The  plaintiff  chiefly  relied  on  the  evidence  as  to  the  bolts 
not  being  originally  sufficient  or  having  become  worn  by 
use. 

Two  mechanical  engineers  were  called  who  examined 
the  bolts.  They  considered  the  bolts  not  sufficient ;  should 
have  been  inch  bolts  and  not,  as  they  were,  three-quarter- 
inch.  They  certainly  condemned  the  bolts  as  unfit  or 
unsafe  for  the  purpose,  and  that  inch  bolts  would  not  have 
exploded  on  forty  pounds  pressure  ;  and  the  witnesses 
believed  they  broke  from  insufficiency  and  deterioration 
from  constant  use,  and  that  they  could  not  be  taken  off 
and  on,  as  it  was  shewn  they  were,  w^ith  safety  three 
times  a  week. 

The  defendant  and  one  engineer  and  others  were  exam- 
ined at  length,  and  much  difference  of  opinion  shewn.  It 
was  also  urged  that  the  deceased  by  his  own  carelessness 
may  have  contributed  to  the  fatal  explosion. 

I  abstain  for  obvious  reasons  from  commenting  on  the 
strength  or  weakness  of  the  evidence  adduced  on  either 
side,  but  I  am  of  opinion  that  the  learned  Chief  Justice 
was  right  in  leaving  the  determination  of  the  case  to 
the  jury.  I  think  there  was  evidence  proper  to  be  con- 
sidered by  them  in  its  various  aspects. 

The  two  experts'  evidence  suggests  a  cause  for  the 
explosion.  Of  course,  in  the  absence  of  direct  testimony 
in  such  cases  as  this,  there  must  generally  be  a  great  deal 
of  mere  opinion  as  to  the  cause  of  injury.  Mere  conjec- 
ture will  not  answer,  unless  it  be  based  on  proved  facts  on 
which  the  opinion  is  based. 
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Judgment.  We  are  constantly  referred  to  Wakelin  v.  London  and 
Hagakty,  South  Western  R.  W.  Co.,  12  App.  Cas.  41,  where  the 
C.J.O.     deceased  was  found  lying  dead  between  two  railway  tracks 

and  no  explanation  whatever  could  be  given  as  to  the 

accident. 

Where  a  man  is  found  dead  beside  an  exploded  head  of 
a  tank  under  his  charge,  and  persons  examining  it  declare 
that  the  fastenings  were  insufficient,  under  the  circum- 
stances, to  stand  the  pressure  upon  them,  I  do  not  see  how 
we  are  to  treat  their  opinion  as  to  the  cause  of  explosion 
as  mere  guess  work  and  conjecture,  so  vague  as  to  be  unfit 
to  be  submitted  to  a  jury.  I  do  not  wish  even  to  hint 
any  opinion  as  to  the  merits  of  this  case  on  the  whole 
evidence  ;  I  merely  hold  that  it  was  for  the  jury  to  weigh 
all  the  evidence  and  decide  on  the  many  questions  involved, 
and  as  to  deceased's  alleged  contribution  to  the  accident. 


Appeal  dismissed  with  costs. 
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Thompson  v.  Warwick. 

Mortgages — Assignment — Consolidation. 

"Mortgagors  of  land  sold  it  subject  to  the  mortgage,  the  purchaser  giving 
them  a  second  mortgage  to  secure  part  of  the  purchase  money.  He 
then  sold  the  land  subject  to  both  mortgages,  which  his  sub-purchaser 
covenanted  to  pay  off.  Subsequently,  the  first  mortgagors,  under 
threat  of  action,  paid  the  claim  of  the  first  mortgagees,  and  took  an 
assignment  of  the  first  mortgage  to  one  of  their  number  : — 

-Held,  that  the  sub-purchaser,  on  being  called  on  by  the  first  mortgagors 
and  first  purchaser  for  indemnity  against  the  first  mortgage,  was 
bound  to  pay  it,  and  was  not  entitled  to  an  assignment  thereof,  without 
also  paying  the  second  mortgage. 
Judgment  of  Boyd,  C,  affirmed. 

This  was  an  appeal  by  the  defendant  from  the  judg-  Statement, 
ment  of  Boyd,  C. 

By  deed  dated  the  5th  of  March,  1889,  John  Kerr  and 
E-obert  Jenkins  conveyed  to  the  plaintiff,  Thompson,  cer- 
tain lands  in  Toronto,  subject  to  a  mortgage  thereon,  made 
by  them  in  favour  of  The  Toronto  Land  and  Investment 
Corporation,  securing  $2,000  and  interest.  This  mortgage 
the  plaintiff  assumed  and  agreed  to  pay  off.  On  the  11th 
of  March,  1889,  he  gave  to  Kerr  and  Jenkins  a  second 
mortgage  on  the  same  lands  to  secure  $700,  part  of  the 
purchase  money. 

On  the  10th  of  April,  1889,  the  defendant,  by  agreement 
of  that  date,  agreed  to  buy  from  the  plaintiff  the  lands  in 
question  for  $6,216.  "  Terms  :  $1,200  cash  on  completion 
of  title  ;  $1,000  on  the  15th  day  of  October,  1889  ;  $1,400  on 
the  15th  day  of  April,  1890,  and  to  assume  payment  of  a 
mortgage  for  $2,700."  By  deed  dated  the  8th  of  May,  1889, 
the  lands  were  conveyed  by  the  plaintiff  to  the  defendant, 
"  subject  to  two  mortgages  for  the  sums  of  $2,000  and  $700 
respectively,  payment  of  which  said  party  of  the  second 
part  hereby  assumes  and  from  which  he  agrees  to  hold  the 
said  party  of  the  first  part  harmless."  This  deed  was  not 
executed  by  the  defendant.  Subsequently  the  defendant 
sold  to  one  Henderson,  between  whom  and  Kerr  and 
Jenkins  some  negotiations,  to  which  for  the  purposes  of 
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Statement,  this  report  it  is  not  necessary  to  make  further  reference, 
took  place  as  to  extending  the  time  for  payment  of  the 
second  mortgage. 

Default  having  been  made  in  payment  of  the  mortgages,^ 
the  executors  of  Kerr,  who  had  in  the  meantime  died,  paid 
the  claim  of  The  Toronto  Land  and  Investment  Corpora- 
tion under  threat  of  action,  and  took  an  assignment  of  that 
mortgage  to  themselves.  They  called  on  the  plaintiff  to 
repay  the  amount  to  them,  and  the  plaintiff,  in  turn,  noti- 
fied the  defendant  that  he  must  pay.  The  defendant 
offered  to  pay  the  amount  of  the  first  mortgage  if  an 
assignment  thereof  were  given  to  him,  but  Kerr's  execu- 
tors refused  to  give  an  assignment  of  the  first  mortgage, 
unless  an  assignment  of  the  second  mortgage  were  also 
taken. 

This  action  was  thereupon  brought  to  compel  the  defen- 
dant to  pay  the  first  mortgage  and  to  save  the  plaintiff 
harmless  therefrom,  and  it  came  on  for  hearing  on  motion 
for  judgment  on  the  24th  of  March,  1894,  before  Boyd,  C, 
who,  on  the  27th  of  March,  1894,  gave  judgment,  adding; 
Kerr's  executors  as  plaintiffs,  and  ordering  the  defendant 
to  pay  to  them  the  amount  due  under  the  first  mortgage. 

The  defendant  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.J.O.,  Burton,  Osler  and  Maclennan, 
JJ.A.,  on  the  12th  of  September,  1894. 

E.  D.  Armour,  Q.C.,  and  G.  H.  Kilmer,  for  the  appel- 
lant. The  plaintiff,  Thompson,  has  not  paid  the  mortgage, 
and,  therefore,  cannot  sue  for  indemnity.  He  is  not  the 
holder  of  the  mortgage,  and,  therefore,  cannot  sue  in 
respect  of  it.  Kerr's  executors  cannot  sue  the  defendant,, 
for  there  is  no  privity  between  them.  But  if  they  can,  the 
absurd  result  follows  that  they  must  assign  the  mortgage 
to  the  defendant,  who  can  then  turn  round  and  sue  them  : 
Alderson  v.  Elgey,  26  Ch.  D.  567  ;  Kinnaird  v.  Trollope, 
39  Ch.  D.  636 ;  K  S.  0.  ch.  122,  sees.  2  and  3.  Kerr's 
executors  must  have  paid  the  loan  company  either  in  their 


XXI.] 


THOMPSON  V.  WARWICK. 


639 


capacity  of  mortgagors  or  second  mortgagees.  If  they  Argument, 
paid  as  mortgagors,  the  debt  was  extinguished :  Teevan 
V.  Smith,  20  Ch.  D.  724 ;  Otter  v.  Lord  Vaux,  2  K.  &  J. 
650 ;  affirmed,  6  D.  M.  &  G.  638 ;  Jenkins  v.  Jones,  6  Jur. 
N.  S.  at  p.  395;  Box  v.  Bridgman,  6  P.  R.  234.  If  they  paid 
as  mortgagees,  then  the  right  of  indemnity  does  not  arise, 
and  they  must  sue  as  mortgagees,  and  must  give  an  assign- 
ment. [The  effect  of  the  negotiations  with  Henderson  was 
also  discussed.] 

W.  Mortimer  Glarh,  Q.C.,  for  the  respondents.  Thomp- 
son is  clearly  entitled  to  insist  upon  being  indemnified  by 
the  defendant,  and  it  is  in  the  interests  of  the  defendant 
to  pay  to  Kerr's  executors.  The  defendant,  not  being 
the  owner  of  equity  of  redemption,  is  not  entitled  to  an 
assignment  :  R.  S.  0.  ch.  102,  sec.  1,  sub-sec.  4,  and  as 
against  him  Kerr's  executors  are  entitled  to  consolidate : 
Muttlehury  v.  Taylor,  22  0.  E.  312 ;  Watts  v.  Symes,  1  D. 
M.  &  G.  24^0  ;Selhy  v,  Pomfret,  3  D.  F.  &;  J.  595  ;  Johnston 
V.  Beid,  29  Gr.  293. 

E.  D.  Armour,  Q.C.,  in  reply. 

November  13th,  1894.    Burton,  J.A.  : — 

This  action,  as  originally  framed,  was  by  Thompson 
alone,  who,  at  one  time,  owned  the  mortgaged  premises, 
and  had  sold  to  the  defendant,  to  compel  him,  under 
his  covenant,  to  pay  off  the  mortgage  and  indemnify 
him  therefrom.  The  learned  Chancellor  ordered  the  ex- 
ecutors of  the  late  John  Kerr  to  be  added  as  plain- 
tiffs, and  gave  judgment  directly  in  their  favour  against 
the  defendant.  No  amendment  of  the  pleadings  was  made, 
and,  as  I  do  not  see  how  the  executors  could  maintain  any 
action  directly  against  defendant,  I  presume  they  were 
added  merely  to  be  bound  by  the  judgment,  if  any  such 
proceeding  was  required,  and  to  enable  the  defendant  to 
pay  safely  and  directly  to  the  parties  beneficially  entitled. 

The  executors  were  clearly  entitled  upon  payment  of 
the  mortgage  money  to  have  an  assignment  of  the  mort- 
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Judgment,  gg^gg  given  to  the  Toronto  Land  and  Investment  Corpora- 
BuRTON,  tion. 

In  this  case  the  property  had  been  disposed  of  by  the 
mortgagors,  and  had  passed  through  several  hands.  Kerr, 
therefore,  or  his  representatives,  could  not  bring  an  action 
to  redeem  so  long  as  the  mortgagees  abstained  from  suing, 
and  if  the  mortgagees  had  elected  to  foreclose,  they  would 
not  even  have  been  necessary  parties,  but  if  the  mortgagor 
is  sued  on  his  covenant,  the  case  of  Palmer  v.  Hendrie,  27 
Beav.  349  ;  28  Beav.  341.  shews  that  the  mortgagor  having 
paid  what  is  due,  is  in  some  way  or  other  entitled  to 
require  the  mortgagee  to  perform  the  duty  of  reconveying 
the  mortgaged  property. 

They  have  obtained  a  reconveyance  in  this  case,  and 
have  a  right  to  call  upon  their  immediate  vendee  to  indem- 
nify them,  and  had  he  done  so,  he  would  in  like  manner 
have  thereby  acquired  a  right  to  redeem.  They  have  not 
done  so,  but  Thompson,  who  holds  an  indemnity  against 
both  mortgages,  brings  his  suit  to  compel  the  defendant  to 
fulfil  his  engagement. 

He  contends  that  the  payment  and  reconveyance  of  the 
property  operates  as  a  discharge,  and  that  the  land  is  freed 
from  the  lien.  To  this,  thus  stated,  I  cannot  accede,  although 
the  better  and  more  formal  plan  to  have  pursued  would 
have  been  to  take  a  transfer  to  a  nominee;  but  on  the 
reconveyance  the  estate  revested  subject  to  the  equities  of 
all  parties  then  interested  in  the  land,  and  being  seized  of 
the  legal  estate,  the  executors  could  not  be  compelled  to 
part  with  it  without  repayment  of  the  sums  legally 
charged  under  the  mortgage,  which  they  had  been  com- 
pelled to  pay. 

I  do  not  think  it  necessary  to  enter  into  any  question  as 
to  the  release  of  the  defendant  as  to  the  $700  under  the 
dealings  of  the  executors  with  Henderson,  as  it  does  not 
appear  to  be  any  part  of  the  recovery  in  the  present  suit, 
and  there  appears  to  be  another  suit  pending  in  respect  of 
it,  but  assuming  it  to  be  still  a  validly  existing  claim,  I  do 
not  think  that  the  defendant  is  in  a  position  to  call  upon 
the  executors  to  convey  to  him. 
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Before  the  passing  of  our  Act  the  law  was  thus  laid  Judgment, 
down  :  "  A  mortgagee  is  not  bound  to  assign  the  estate  Burton, 
after  payment  to  the  mortgagor  or  his  nominee  if  he  have 
notice  of  an  equitable  claim  by  another  person  on  the 
estate." 

The  words  of  the  statute  are,  "when  a  mortgagor  is 
entitled  to  redeem." 

Now,  a  second  mortgagee  is  a  mortgagor  within  the 
meaning  of  the  Act,  in  that  he  is  an  assignee  of  the  mort- 
gagor or  of  some  assignee  of  his,  and  is  entitled  to  redeem. 
When,  therefore,  the  first  mortgagor  paid  off  and  took  a 
reconveyance  of  the  estate,  if  this  second  mortgage  had 
been  made  to  a  third  party,  and  the  executors  had  notice 
of  it,  they  would  have  become  trustees  of  the  legal  estate 
for  him.  If  so,  they  can  be  in  no  worse  position,  because 
they  held  the  second  mortgage.  That  mortgage  is  prior 
to  the  defendant's  claim — in  fact,  he  took  the  property  sub- 
ject to  it,  and  is  bound  to  pay  it  off  unless  released,  as  to 
which  it  is  unnecessary  to  offer  any  opinion. 

I  am  of  opinion,  therefore,  that  no  ground  has  been 
made  out  for  interfering  with  the  judgment,  and  that  the 
appeal  should  be  dismissed. 

OSLER,  J.A, : — 

Ithink  that  the  judgment  of  the  learned  Chancellor  should 
be  affirmed.  The  defendant  was  bound  by  the  covenant  in 
his  agreement  with  the  plaintiff  of  the  10th  April,  1889,  to 
pay  off  both  mortgages,  amounting  altogether  to  $2,700, 
and  he  admits  by  the  third  paragraph  of  the  statement  of 
defence,  that  he  became  liable  by  virtue  of  the  deed  after- 
wards made  to  him  in  pursuance  of  such  agreement 
(though  not  actually  signed  by  him)  to  indemnify  the 
plaintiff  against  loss  by  reason  of  such  mortgages. 

The  plaintiff  is  now  himself  directly  liable  to  Kerr's 
executors  to  satisfy  them :  as  to  the  mortgage  to  the 
Toronto  Land  and  Investment  Corporation,  because  the 
amount  of  it  formed  part  of  the  purchase  money  or  consider- 
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Judgment,  ation  for  the  conveyance  of  the  land  to  him  by  Kerr  and 
OsLER,  Jenkins,  which  he  was  in  some  manner  bound  to  pay,  and 
J. A.  which  he  assumed  and  undertook  to  pay  by  paying  the  mort- 
gage and  holding  the  vendors  harmless  against  payment  of 
it  to  the  land  company;  and  as  to  the  second  mortgage,  w^hich 
is  his  own,  he  is  bound  to  pay  it  to  Kerr's  executors  when 
due  and  called  upon  to  do  so.  The  defendant  cannot  say 
that  because  Kerr's  executors  have  paid  the  land  company 
the  amount  of  the  first  mortgage  in  order  to  save  them- 
selves from  being  sued  thereon,  the  mortgage  is  thereby 
paid  and  discharged,  so  that  his  obligation  to  the  plaintiff" 
in  respect  of  it  is  satisfied.  For  the  executors  were  not,  as 
between  themselves  and  the  plaintiff",  the  persons  liable  to 
pay  it,  and  they  were  therefore  entitled  to  keep  it  alive 
by  taking,  as  they  did,  an  assignment  of  it.  The  plaintiff 
remains  personally  liable  to  pay  them  the  amount  they 
have  paid  to  the  first  mortgagees.  Thus  the  position  is  that 
the  executors  are  holders  of  the  first  and  also  of  the  second 
mortgage,  and  the  defendant  who  also  acquired  the  equity  of 
redemption  from  the  plaintiff  with  notice  of  Kerr's  rights, 
is  liable  to  pay,  as  he  expressly  undertook  to  pay,  both  ; 
and  so  to  indemnify  and  save  harmless  the  plaintiff*,  who  is 
now,  as  I  have  said,  directly  liable  to  pay  to  them  :  See 
Queen's  College  v.  Claxton,  25  0.  K  282,  290.  On  what 
principle  can  the  defendant  say,  "  I  will  only  pay  the  first 
mortgage  on  receiving  an  assignment  of  the  legal  estate," 
which  is  now  held  for  the  benefit  of  and  controlled  by  the 
second  mortgagee  ?  In  what  respect  has  he  a  better  right 
to  it  ?  And  how  can  he,  for  a  moment,  contend  that  the 
payment  by  him  of  the  first  mortgage  would  completely 
indemnify  the  plaintiff?  The  defendant's  contention,  as 
regards  the  real  merits  of  this  case,  seems  very  much  like 
that  of  a  mortgagor  who  has  given  two  mortgages,  and  is 
attempting  to  acquire  the  first  as  a  protection  against  the 
second. 

It  was  also  contended  by  the  defendant  that  the  effect 
of  the  agreement  made  by  the  executors  with  Henderson,, 
who  purchased  the  equity  of  redemption  from  the  defen- 
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dant  subject  to  the  foregoing,  and  a  further  mortgage,  Judgment, 
operated  as  an  extension  of  the  time  for  the  payment  of  Osler, 
the  second  mortgage  of  $700,  and  thus  released  the  defen- 
dant  from  his  liability  thereon  to  the  executors,  he  having 
become  as  between  himself  and  the  owner  of  the  equity  of 
redemption  surety  only  for  payment  thereof ;  and  so,  it 
is  said,  the  plaintiff  being  released,  the  defendant's  obliga- 
tion to  indemnify  him  against  payment  is  satisfied.  I 
have  seen,  on  further  consideration,  no  reason  to  alter  the 
opinion  expressed  on  the  argument  that  the  instrument 
relied  upon  by  the  defendant  is  no  more  than  an  assump- 
tion by  Henderson  of  a  personal  liability  on  the  mortgage 
to  the  mortgagees,  with  an  agreement  to  pay  interest  at 
the  mortgage  rate  on  the  amount  secured  until  it  should 
be  called  in.  The  mortgagees'  hands  were  not  tied  from 
proceeding  upon  it  for  an  hour.  The  mistaken  assumption 
that  they  were,  is  at  the  root  of  all  the  elaborate  defences 
that  have  been  raised  in  the  action. 

No  difficulty  arises  from  the  fact  that  the  executors 
were  not,  at  first,  parties  to  the  action,  or  as  to  the  mode  in 
which  relief  has  been  given.  The  judgment  shews  that 
they  were  made  parties  by  consent  of  the  plaintifi"  and 
defendant,  and  the  order  that  the  defendant  do  indemnify 
the  plaintifi  by  making  payment  direct  to  the  mortgagees 
is  a  convenient  and  appropriate  method  of  administering 
the  relief  to  which  the  plaintiff  is  entitled  :  Wooldridge  v. 
Norris,  L.  R.  6  Eq.  410  ;  Lacey  v.  Hill,  L.  R.  18  Eq.  182. 

Maclennan,  J. a.: — 

In  his  statement  of  defence,  the  defendant  admits  that 
by  his  purchase  deed  he  became  liable  to  indemnify  the 
plaintiff  against  loss  by  reason  of  the  mortgages  in  ques- 
tion, but  I  think  the  language  of  the  deed  goes  farther 
than  mere  indemnity.  The  words  are  "  payment  of  w^hich 
said  party  of  the  second  part  hereby  assumes,  and  from 
which  he  agrees  to  hold  the  parties  of  the  first  part  harm- 
less," and  if  the  defendant  had  executed  the  deed,  I  think 
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Judgment.  ^]^at  would  have  been  a  covenant  by  him  with  the  plain- 
Maclennan,  tiff  actually  to  pay  the  mortgages.  The  defendant,  how- 
ever,  did  not  execute  the  deed,  and  although  an  action  of 
covenant  would  not  lie  against  him,  Witham  v.  Vane,  44 
L.  T.  N.  S.  718,  yet  Burnett  v.  Lynch,  5  B.  &  C.  589, 
shews,  that  having  accepted  the  conveyance  and  dealt  with 
the  land,  an  action  of  assumpsit,  or  on  the  case,  would  lie 
against  him  on  behalf  of  the  plaintiff  for  the  fulfilment  of 
the  terms  on  which  the  land  was  conveyed  to  him.  The 
plaintiff,  however,  is  not  obliged  to  rely  on  the  deed.  If  the 
defendant  had  executed  it,  it  might  well  be  held  that  the 
contract  of  sale  was  superseded  by  the  provisions  of  the 
deed,  and  was  exhausted,  but  the  defendant,  not  having 
done  so,  the  covenant  in  the  articles  which  he  executed  is 
still  in  full  force,  and  thereby  he  agreed  to  assume  pay- 
ment" of  the  mortgages,  which,  I  take  it,  means  to  "pay" 
them. 

The  defendant  is,  therefore,  clearly  liable  to  the  plain- 
tiff to  pay  these  mortgages,  unless  discharged  by  reason  of 
the  deed  poll  executed  by  Henderson  on  the  back  of 
the  $700  mortgage,  on  the  11th  March,  1892,  while  Kerr, 
the  holder  of  it,  was  still  alive,  and  after  Henderson 
had  become,  and  while  he  was,  the  owner  of  the  mort- 
gaged land.  It  is  contended  that  after  the  sale  to  Hender- 
son the  defendant  had  become  a  mere  surety,  and  that 
Henderson  had  become  the  principal  debtor,  and  that  by 
the  arrangement  of  the  deed  poll  the  defendant  was  dis- 
charged. It  is  said  that  by  that  deed  poll,  time  was  given 
to  the  debtor,  and  that  if  not,  the  nature  of  his  obligation 
was  so  changed  as  to  release  the  surety  from  the  $700  mort- 
gage. 

The  deed  poll  was  made  on  the  11th  of  March,  the  day 
the  $700  mortgage  became  due,  and  it  is  in  the  form  of 
a  covenant  by  Henderson  with  Kerr  in  consideration  of 
$1,  that  he  would  pay  the  principal  and  interest  of  the 
mortgage  money  on  demand;  and  that  until  demanded, 
it  should  run  at  six  per  cent.,  payable  half-yearly,  with  the 
right,  at  any  time,  to  pay  it  off.    Now,  I  do  not  think  this 
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instrument  either  gave  time  to  the  debtor  or  changed  his  Judgment.  ^ 
obligation.  The  mortgage  being  due,  the  mortgagee  could  MaclennanJ 
require  payment  at  any  time,  and  he  still  retained  that 
right.  The  rate  of  interest  remained  the  same  as  before, 
and  although  it  was  to  run  at  six  per  cent.,  payable  half- 
yearly,  yet  the  mortgagee  was  not  bound  to  wait.  He 
could  have  sued  for  either  principal  or  interest  at  any  time 
after  the  agreement,  with  the  same  freedom  and  effect  as 
if  there  had  been  no  such  agreement.  The  only  effect  of 
the  deed  poll  appears  to  have  been  to  give  to  the  mortgagee 
a  personal  remedy  against  Henderson  for  the  debt  in  addi- 
tion to  his  remedy  against  the  land,  which  he  would  not 
have  had  without  it,  for  want  of  privity  between  them. 

I,  therefore,  think  that  even  if  the  case  be  regarded  as 
one  of  suretyship,  the  defendant  is  not  in  any  way  relieved 
from  liability  to  pay  the  $700  mortgage. 

The  present  action  is  confined  to  the  $2,000  mortgage, 
and  the  defendant  does  not  dispute  his  liability  to  pay  it, 
but  he  says  that  because  he  is  no  longer  liable  to  pay  the 
$700  mortgage,  he  is  entitled,  upon  paying  the  other,  to 
an  assignment  of  it  from  the  executors  of  Kerr.  No  doubt 
but  for  the  $700  mortgage  the  defendant  would  be  entitled 
to  an  assignment  on  paying  the  former  off,  but  holding  as 
I  do,  that  he  is  still  liable  to  pay  the  $700  mortgage,  he  is 
clearly  not  so  entitled  without  paying  both.  On  paying 
both  mortgages,  he  is  entitled  to  an  assignment  of  both 
mortgages,  in  order  that  he  may  protect  himself  by  enforc- 
ing them  against  the  property  which  is  now  owned  by 
Henderson. 

Hagarty,  C. J.O.  : — 
I  agree. 

Appeal  dismissed  with  costs. 
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In  re  The  Ontario  Express  and  Transportation 
Company. 

Company — Shares — Discount — Illegal  Increase  of  Capital — Validating  Act 
—  Winding-up. 

To  attempt  to  make  partially  paid  up  shares  in  the  capital  stock  of  a 
company  paid  up  shares  by  an  allowance  of  a  discount  to  the  holders 
thereof  is  prima  facie  illegal,  and  a  proviso  in  the  Act  of  Incorporation 
' '  that  no  by-law  for  the  allotment  or  sale  of  stock  at  any  greater  dis- 
count than  what  has  been  previously  authorized  at  a  general  meeting  " 
is  not  wide  enough  to  impliedly  authorize  the  allowance  of  such  a 
discount  on  shares  which  were  originally  subscribed  for  at  their  full 
nominal  value. 

An  Act  of  Parliament  reciting  that  a  company  had  been  ' '  duly  organ- 
ized, "  had  ceased  its  operations,  and  had  been  ' '  reorganized  "  ;  and 
declaring  that  the  charter  is  in  force  and  the  company  "  as  now  organ- 
ized "  capable  of  doing  business,  does  not  give  legislative  sanction  to  an 
illegal  increase  of  the  capital  stock  so  as  to  make  holders  of  shares  of 
the  illegally  issued  stock  liable  as  contributories  in  winding-up  pro- 
ceedings. 

Judgment  of  Boyd,  C,  24  0.  R.  216,  reversed. 

Statement.  These  were  appeals  by  several  alleged  contributories 
from  the  judgment  of  Boyd,  C,  reported  24  0.  R  216, 
affirming  the  report  of  the  Master  in  Ordinary,  placing 
them  upon  the  list  in  winding-up  proceedings. 

The  company  was  incorporated  by  Letters  Patent  under 
"  The  Ontario  Joint  Stock  Companies  Letters'  Patent  Act, 
1874,"  and  its  charter  was  confirmed  and  extended  by 
Parliament  by  the  special  Act,  41  Vic.  ch.  43  (D.).  The 
following  sections  of  this  Act  had  a  bearing  on  the  matters 
in  dispute : 

Section  2.  The  capital  stock  of  the  company  shall  be 
$100,000,  divided  into  1,000  shares  of  the  value  of  $100 
each. 

Section  12.  The  directors  of  the  company  shall  have  full 
power  in  all  things  to  administer  the  affairs  of  the  com- 
pany, *  *  and  may,  from  time  to  time,  make  by-laws 
not  contrary  to  law  to  regulate  the  allotment  of  stock,  the 
making  of  calls  thereon,  the  payment  thereof,  the  issue 
and  registration  of  certificates  of  stock,  the  forfeiture  of 
stock  for  non-payment,  the  transfer  of  stock.  iS^^*    *  Pro- 
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vided  that  no  by-law  for  the  allotment  or  sale  o£  stock  Statement, 
at  any  greater  discount,  or  at  a  less  premium  than  what 
has  been  previously  authorized  at   a  general  meeting 
*    *     shall  be  valid  or  acted  upon  until  the  same  has 
been  confirmed  at  a  general  meeting. 

Section  16.  The  whole  of  the  capital  stock  of  the  com- 
pany shall  be  subscribed,  and  twenty  per  cent,  shall  be 
paid  thereon  into  some  chartered  bank  in  Canada  in  cash 
before  the  company  shall  proceed  with  its  operations  under 
this  Act ;  and  the  rights,  privileges  and  franchises  conferred 
hereby  shall  be  forfeited  for  non-user  if  the  said  stock  be 
not  fully  subscribed  and  twenty  per  cent,  paid  thereon  in 
•cash  prior  to  the  1st  day  of  June,  1879. 

Section  21.  It  shall  and  may  be  lawful  for  the  said 
company  by  a  majority  of  two-thirds  of  the  votes  of  the 
stockholders  present  or  represented  by  proxy,  at  a  meeting 
to  be  specially  called  for  the  purpose,  to  increase  the  capi- 
tal stock  of  the  company  as  they  may  find  or  deem  their 
business  to  require,  to  any  amount  not  exceeding  $1,000,000. 
Provided  always,  that  upon  such  increase  of  capital,  there 
shall  be,  at  the  time  of  subscribing  the  same,  at  least  ten 
per  centum  paid  in,  and  such  order  made  for  the  calling  in 
of  the  remainder  as  the  directors  by  by-law  may  direct ; 
provided  also,  that  it  shall  not  be  lawful  for  the  company 
to  increase  its  capital  stock  under  the  provisions  of  this 
section  unless  and  until  the  capital  stock  fixed  by  the 
second  section  of  this  Act  has  been  paid  up  in  full. 

Section  22.  The  powers  and  privileges  hereby  conferred 
;shall  be  subject  to  the  provisions  of  any  general  Act  that 
may  hereafter  be  passed  by  the  Parliament  of  Canada  ;  and 
all  the  provisions  of  the  "  Canada  Joint  Stock  Companies 
Clauses  Act,  1869,"  [32  &  33  Vic.  ch.  12  (D.)]  shall  apply 
to  the  company,  except  so  far  as  they  may  be  inconsistent 
with  this  Act. 

The  original  capital  of  $100,000  was  subscribed  for  and 
allotted  soon  after  the  passing  of  this  Act,  and  twenty  per 
cent,  was  paid  up  thereon  before  the  1st  of  January, 
1879. 
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The  company  went  into  operation  for  a  short  time,  but 
discontinued  business  in  1879.  At  that  time  one  Suther- 
land was  president.  Nothing  was  done  till  January,  1890, 
when  Sutherland  bought  in  all  the  shares  not  held  by 
him,  and  then  transferred  a  number  to  several  of  his 
friends.  A  special  meeting  of  shareholders  was  then  called 
and  was  held  at  Toronto  on  the  29th  of  January,  1891,. 
when  five  persons  were  elected  directors,  one  of  them  not 
being,  in  fact,  a  shareholder.  The  meeting  was  then  ad- 
journed till  the  next  day  at  Montreal,  and  the  proceedings 
were  there  confirmed.  A  meeting  of  directors  was  also 
held,  and  a  by-law  was  passed  by  them  enacting  that 
"  the  holders  of  the  original  stock  of  the  company  shall 
be  allowed  a  discount  thereon  of  eighty  per  cent." 

A  resolution  was  also  passed  directing  a  special  meeting 
to  be  called  to  consider  the  advisability  of  increasing  the 
capital  stock.  Two  meetings  of  shareholders  were  then 
on  the  same  day  held,  at  the  first  of  which  the  directors* 
proceedings  were  confirmed,  and  at  the  second  of  which — 
the  special  meeting — a  resolution  was  passed  reciting  that 
the  original  stock  of  the  company  had  been  paid  up,  and 
that,  it  being  advisable  to  extend  the  business  of  the  com- 
pany, it  was  expedient  to  increase  the  capital,  and  then 
providing  "  that  under  the  authority  conveyed  by  the  Act 
of  Incorporation  the  capital  stock  of  this  company  be 
increased  to  $1,000,000  by  a  new  issue  of  9,000  shares  of 
$100  each." 

The  directors  then  met  again,  and  allotted  1,000  shares 
to  themselves,  1,000  to  the  officers  and  principal  agents  of 
the  company,  and  6,000  were  directed  to  be  allotted  to 
holders  of  not  less  than  ten  shares  subject  to  payment  on 
subscription  of  ten  per  cent. 

The  subscriptions  of  the  appellants  for  shares  in  the  new 
issue  were  obtained  in  March  and  April,  1891,  and  the 
shares  were  duly  allotted. 

On  the  30th  of  September,  1891,  a  special  Act  was 
passed  in  reference  to  the  company,  54  &  55  Vic.  ch.  110 
(D.),  of  which  the  preamble  is  as  follows : — 
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"  Whereas  by  the  Act  of  the  Parliament  of  Canada,  41  Statement. 
Yic.  ch.  43,  the  Ontario  Express  and  Transportation  Com- 
pany was  constituted  a  body  politic  and  corporate,  for  the 
purposes  in  the  said  Act  named;  and  whereas  the  said 
company  was  duly  organized,  the  whole  of  the  capital 
stock  thereof  being  subscribed  and  twenty  per  cent,  thereof 
paid  thereon  in  cash,  as  required  by  section  16  of  the  said 
Act,  and  within  the  time  in  the  said  section  specified ;  and 
whereas  the  said  company  carried  on  its  business  for  several 
years  before  it  ceased  its  operations ;  and  whereas  the  said 
company  has  been  reorganized,  and  desires  to  continue  to 
carry  on  business  on  the  terms  and  conditions  in  the  said 
Act  specified :  Therefore,"  etc. 

Section  1  provided  that  "  the  charter  and  A  ct  of  incor- 
poration of  the  Ontario  Express  and  Transportation  Com- 
pany *  *  is  hereby  declared  to  be  in  full  force  and 
effect,  and  the  company  as  now  organized  is  hereby  declared 
capable  of  doing  business."  Section  2  preserved  the  rights 
of  creditors  of  the  company,  "  either  as  originally  organized 
or  as  reorganized;"  and  section  4  gave  any  person  "now 
owning  or  holding  any  share  in  the  capital  stock,"  power 
to  surrender. 

The  appeals  were  argued  before  Hagarty,  C.  J.  0., 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  13th  of 
September,  1894. 

J.  M.  Clark,  and  W.  D.  McPherson,  for  the  appellants. 
This  company  had  no  authority  to  issue  shares  at  a  dis- 
count and  certainly,  years  after  the  subscription  and  allot- 
ment of  the  original  stock,  had  no  authority  to  declare  a 
discount  of  eighty  per  cent,  on  the  original  stock.  Ooregam 
Gold  Mining  Go.  of  India  v.  Roper,  [1892]  A.  C.  125,  is  a 
direct  authority  on  this  point,  and  has  been  followed  in 
In  re  Railway  Times  Publishing  Co.,  68  L.  J.  Ch.  370. 
In  two  previous  cases.  In  re  Plaskynaston  Tube  Co.,  23 
Ch.  D.  542,  and  In  re  Ince  Hall  Rolling  Mills  Co.,  23  Ch. 
D.  545,  (n)  it  was  decided  that  where  a  contract  was  duly 
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Argument,  registered  under  the  English  Act  shares  might  be  issued 
in  pursuance  thereof  at  a  discount ;  but  these  decisions 
were  overruled  in  In  re  Almada  and  Tirito  Go,  38  Ch. 
D.  415.  The  issue  of  this  stock  at  a  discount  is  also  contrary 
to  the  doctrine  of  Trevor  v.  Whitworth,  12  App.  Cas.  409. 
The  same  principle  is  recognized  in  our  own  Courts :  Page 
V.  Austin,  10  S.  C.  K  132 ;  Scales  v.  Irwin,  34  U.  C.  R. 
545.  See  also,  Buckley's  Companies  Acts,  6th  ed.,  p.  560. 
Section  18  of  32  &  33  Vic.  ch.  12  (D.),  which  applies  to 
this  company,  requires  a  call  of  ten  per  cent,  per  annum 
till  the  whole  of  the  capital  stock  is  called  in.  Sections  33 
and  34  provide  for  the  limited  liabilitj^  of  shareholders. 
Applying  to  these  provisions  the  reasoning  in  the  judg- 
ments in  Ooregum  Gold  Mining  Go.  of  India  v. 
Roper,  [1892]  A.  C.  125;  and  Trevor  v.  Whitworth,  12 
App.  Cas.  409,  it  is  clear  that  the  discount  of  eighty  per 
cent,  on  the  original  stock  was  wholly  unauthorized  and 
illegal,  and  the  appellants  are  not  estopped  from  denying 
that  they  are  shareholders  or  from  disputing  their  liability: 
Bank  of  Hindustan  v.  Allison,  L.  R.  6  C.  P.  54 ;  Page  v. 
Austin,  10  S.  C.  R.  132 ;  and  may  repudiate  their  alleged 
shares  after  the  winding-up  order  is  made :  Smith's 
Gase,  L.  R.  4  Ch.  611;  Stace  <^  Worth's  Gase,  L.  R.  4 
Ch.  682;  Lindley's  Law  of  Companies,  5th  ed.,  pp.  759, 
763,  and  774.  It  is  apparent  from  the  Chancellor's 
judgment  that  he  would  have  given  effect  to  these  con- 
tentions on  the  authority  of  Page  v.  Austin,  10  S.  C.  R. 
132,  but  for  the  Act  of  1891,  54  &  55  Vic.  ch.  110  (D.) ; 
but  this  Act  in  no  way  validates  the  alleged  issue  of  stock 
or  in  any  way  ratifies  the  increase  of  the  capital  stock.  In 
the  Act  of  1891  there  is  not  the  slightest  trace  of  know- 
ledge or  recognition  by  Parliament  of  the  attempted  in- 
crease of  the  capital  stock  of  the  company  or  of  the  allow- 
ance of  the  discount.  The  language  of  the  Act  indicates 
the  contrary.  The  words  "capital  stock"  in  the  preamble, 
obviously  refer  to  the  original  capital  stock  of  $100,000. 
There  is  nothing  in  the  Act  to  indicate  that  in  any  other 
part  of  the  Act  the  words  are  used  in  any  different  mean- 
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ing,  and  it  is  a  sound  rule  of  construction  to  give  the  Argument, 
same  meaning  to  the  same  words  occurring  in  different 
parts  of  an  Act  of  Parliament  or  other  document.  The 
Act  recites  that  twenty  per  cent,  of  capital  stock  has  been 
paid  as  required  by  section  16  of  the  Act  of  1878.  This 
is  equivalent  to  a  declaration  that  no  more  than  twenty 
per  cent,  was  paid  on  the  original  stock.  The  language  of 
the  Act  of  1891  is  inconsistent  with  any  knowledge  on 
the  part  of  Parliament  of  the  allowance  of  the  discount 
and  with  any  intention  to  validate  the  discount  or  the 
increase  of  the  capital  stock.  Both  the  learned  Master  and 
the  Chancellor  base  their  judgments  on  the  use  of  the 
words  "organize"  and  "reorganize"  in  the  Act  of  1891. 
But  these  words  will  not  bear  the  forced  and  strained  con- 
struction placed  upon  them.  The  word  "  organize,"  as 
used  in  railway  and  other  charters,  ordinarily  signifies 
the  choice  and  qualification  of  officers  for  the  transaction 
of  business:  Stephens  on  Joint  Stock  Companies,  pp.  162, 
163;  New  Haven,  etc.,  R.  W.  Go.  v.  Chapman,  38  Conn, 
at  p.  66 ;  Morawetz  on  Private  Corporations,  2nd  ed.,  see. 
1,008.  The  "reorganization"  of  the  company  could  not 
have  referred  to  the  irregular  or  illegal  issue  of  increased 
•capital  stock  because  in  the  Act  there  is  not  any  indication 
that  there  had  been  any  increase  of  the  capital  stock. 

Hoyles,  Q.C.,  for  the  respondent,  the  liquidator.  Such  a 
discount  as  the  present  is  clearly  valid :  In  re  Plaskynas- 
ton  Tube  Co.,  23  Ch.  D.  542,  and  the  cases  referred  to  by 
the  appellants  are  plainly  distinguishable.  In  In  re 
Almada  and  Tirito  Go.,  38  Ch.  D.  415,  the  discount  was 
not  authorized  by  the  statute:  See  p.  418.  In  Ooregwm 
Gold  Mining  Go.  of  India  v.  Roper,  [1892]  A.  C.  125, 
both  the  charter  of  the  company  and  the  Act  of  Par- 
liament were  directly  opposed  to  any  discount,  while  here 
the  right  to  allow  a  discount  is  expressly  given.  More- 
over, these  two  cases  and  the  others  referred  to  by  the 
appellants  are  cases  of  companies  proceeding  against  share- 
holders. In  the  present  case  shareholders,  who  were  on 
the  books  at  the  commencement  of  winding-up  proceedings. 
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Argument,  are  seeking,  as  against  creditors,  to  be  relieved  from  liability 
in  respect  of  the  shares  held  by  them.  Where  the  rights 
of  creditors  have  intervened,  shareholders  cannot  easily 
escape  liability :  In  re  Pioneers  of  Mashonaland  Syndi- 
cate, [1893]  1  Ch.  731.  All  that  the  creditors  know  is 
that  these  men  agreed  to  take  these  shares,  and  after 
winding-up  proceedings  they  cannot  seek  release  from  the 
contract  they  have  entered  into  :  Challis's  Case,  L.  R.  6  Ch. 
266  ;  Lindley's  Law  of  Companies,  5th  ed.,  pp.  774,  776. 
But  even  if  the  discount  be  illegal,  it  is  submitted  that 
these  new  shares  are  not  void.  The  rule  is  that  if  the 
shares  can  in  any  circumstances  legally  exist,  then,  how- 
ever improper  their  issue  may  have  been,  the  company  and 
the  holder  of  them  may  be  estopped  from  denying  their 
existence  and  the  holding  of  them  by  him  :  Lindley's  Law 
of  Companies,  5th  ed.,  p.  52.  The  distinction  seems  to  be 
between  cases  where  the  increase  is  absolutely  and  wholly 
void,  because  under  the  law  it  was  incapable  of  being 
made,  and  cases  where  there  is  a  way  in  which  the  increase 
could  lawfully  be  made  and  the  abstract  power  did  exist. 
In  the  former  case  creditors  could  not  be  misled ;  in  the 
latter  they  could,  and  therefore  the  doctrine  of  estoppel 
applies :  Veeder  v.  Mudgett,  95  N.  Y.  295  ;  Spelling  on 
Private  Corporations,  sees.  804,  828  ;  Scovill  v,  Thayer,  105 
U.  S.  143,  at  p.  149  ;  Ghubh  v.  Upton,  95  U.  S.  665 ;  In  re 
Miller's  Dale  Lime  Co.,  31  Ch.  D.  211.  The  case  of  Page 
v.  Austin,  10  S.  C.  R.  132,  is  distinguishable.  It  was  not 
a  case  of  winding-up,  but  was  an  attempt  to  fasten  upon 
the  defendant  a  liability  which  could  only  attach  to  a  legal 
shareholder.  This  is  clearly  pointed  out  in  that  case  in  this 
Court,  7  A.  R.  at  pp.  7  and  8  ;  and  in  In  re  Standard  Fire 
Insurance  Co.,  12  A.  R.  487.  But  at  any  rate  the  Act,  54  & 
55  Vic.  ch.  110  (D.)  has  cured  all  invalidities  and  irregu- 
larities in  the  constitution  of  the  company.  It  is  expressly 
a  curative  or  remedial  Act.  The  words  "  now  organized 
must  mean  as  now  existing,  as  now  constituted,  and  this 
can  only  apply  to  the  new  company  formed  by  the  issue 
of  the  new  stock.  In  the  preamble  the  word  "  organize  "  is 
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■used  as  equivalent  to  the  "  whole  of  the  capital  stock  thereof  Argument, 
being  subscribed,  and  twenty  per  cent,  thereof  paid  there- 
on in  cash."  The  Legislature  thus  refers  the  term  "  organ- 
ize "  to  the  subscription  for  stock,  and  "  reorganize  "  aptly 
refers  to  the  new  issue  and  the  subscription  therefor.  The 
term  cannot  apply  to  any  other  fact  in  relation  to  this 
company.  The  company  was  then  made  up  mainly  of  sub- 
scribers to  the  new  issue  of  stock  and  it  is  this  body  as 
^'reorganized"  which  is  declared  to  be  "capable  of  doing 
business."  The  Act  evidently  recognizes  that  this  new  stock 
might  be  questioned,  because,  by  section  4,  it  gives  the  right 
to  the  then  shareholders  to  surrender  their  shares  and  to 
withdraw  from  the  company.  Shareholders  failing  to 
avail  themselves  of  this  power  must  be  held  to  have  elected 
to  take  their  chances  and  to  have  decided  to  remain  on  as 
constituent  members  of  the  company  as  then  organized, 
and  cannot  now,  in  the  liquidation  proceedings,  escape  from 
the  consequences  of  this  deliberate  election. 
J.  M.  Clark,  in  reply. 

November  13th,  1894    Hagarty,  C.  J.  0.  :— 

I  am  unable  to  view  the  Act  of  1891  as  doing  more  than 
enabling  the  company  which  had  ceased  its  operations  to 
be  again  set  in  motion  for  transaction  of  business,  and 
lawfully  to  commence  a  legal  existence. 

The  original  charter  is  declared  to  be  in  full  force,  and 
nothing  contained  in  the  Act  is  to  interfere  with  or  pre- 
judice the  rights  of  any  creditor  of  the  company  either  as 
originally  organized  or  as  thereby  reorganized. 

Then,  as  was  quite  just  as  to  a  company  which  for  years 
had  ceased  its  work,  and  is  again  started  on  the  original 
terms  of  its  charter,  shareholders  are  allowed  on  a  month's 
notice  to  surrender  their  shares. 

I  do  not  think  we  can  construe  this  statute  as  in  any  way 
interfering  with  the  terms,  conditions  and  restrictions  of 
the  original  charter,  and  certainly  as  not,  in  the  absence  of 
express  words,  legalizing  a  violation  of  the  wholesome 
restriction  as  to  the  issue  of  new  stock. 
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Judgments     The  resuscitated  company  could  have  resumed  business 
Hagarty,  on  the  lines  of  its  charter. 
C.J.O.        J  think  we  cannot  possibly  imply  from  the  Act  of  1891 
that  so  momentous  an  inroad  on  the  stock -creating  powers 
was  intended  to  be  sanctioned. 

The  alleged  "  paying  up  "  of  the  old  stock  by  the  resolu- 
tion declaring  a  discount  of  eighty  per  cent,  to  the  share- 
holders can  hardly  be  regarded  as  anything  but  a  mere 
juggle  to  evade  a  clear  statutable  restriction. 

In  this  view  I  think  we  must  hold  the  new  stockholders 
not  liable  on  the  ground  that  the  stock  subscribed  for  by 
them  never  had  any  legal  existence. 

We  are  bound  by  the  law  as  declared  in  such  cases  as 
Page  v.  Austin,  10  S.  C.  R  132. 

I  have  always  entertained  the  strongest  opinion  that 
where  the  rights  and  claims  of  creditors  are  involved  no 
person  taking  shares  can  be  heard  seeking  to  escape  liabi- 
lity on  account  of  irregularities  in  the  issue  of  the  stock,  or 
the  neglect  of  some  prescribed  formalities,  so  long  as  the 
issue  or  creation  of  the  stock  was  substantially  lawful  and 
authorized  by  charter. 

Here  the  provision  is  that  it  shall  not  be  lawful  to 
increase  the  capital  stock  unless  and  until  the  whole 
$100,000  of  authorized  stock  has  been  paid  up  in  full. 

This  provision  was  never  in  truth  observed.  By  this 
attempted  "juggle,"  the  directors  propose  to  satisfy  the 
Act  and  affect  to  create  ten  times  the  original  amount  of 
stock. 

It  is  a  serious  matter  to  allow  shareholders  in  a  com- 
pany obtaining  credit  from  the  outside  world,  to  resist 
liability  on  the  ground  of  the  stock  held  by  them  being 
illegally  issued. 

On  the  same  ground,  if  the  Act  had  allowed  the  issue  of 
new  stock,  provided  due  notice  had  been  given  of  the  inten- 
tion to  issue  the  same  in  the  "  Official  Gazette"  for  three 
months,  and  not  otherwise,  then,  after  the  new  shares  had 
possibly  passed  from  hand  to  hand  many  times,  or  divi- 
dends had  been  received  thereon,  the  objection  might  be 
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urged  that  the  issue  was  void  and  that  no  such  stock  had  Judgment. 

0   

been  created  in  consequence  of  the  omission  to  advertise  Hagarty, 
as  directed.  C.J.O. 

But  I  decide  this  case  and  allow  the  appeal  on  the  law 
already  laid  down  in  such  cases  as  Page  v.  Austin,  10  S. 
C.  R.  132. 

Burton,  J.  A.  :— 

There  is,  I  think,  no  doubt  upon  the  authorities  that 
the  issue  of  new  stock  at  the  time  it  was  issued,  was  not  ^ 
only  illegal  but  was  absolutely  void.    The  simple  question 
for  decision  is,  what  is  the  efiect  of  the  statute  54  &;  55 
Vic.  ch.  110  (D.). 

1  am  unable  to  construe  that  enactment  as  it  has  been 
construed  in  the  Court  below.  It  is  a  private  Act  intro- 
duced at  the  request  of  the  parties  concerned,  and  the 
language  used  should  be  treated  as  the  language  of  the 
promoters ;  any  doubt  which  arises  as  to  the  construction 
of  that  language  is  to  be  construed  against  the  promoters, 
and  the  benefit  of  the  doubt  given  to  those  who  might  be 
prejudiced  by  the  exercise  of  the  powers  assumed  to  be 
granted. 

I  am  unable,  therefore,  to  assume  that  Parliament  was 
aware  of  the  new  and  illegal  issue  of  stock,  and  that  in 
effect  a  new  company  was  created.  On  the  contrary  the 
preamble  of  the  Act  recites  the  fact  that  the  company  was 
organized  with  a  capital  stock  of  $100,000,  on  which 
twenty  per  cent,  only  had  been  paid  ;  that  having  ceased 
operations  for  several  years,  it  had  been  reorganized  and 
desired  to  continue  to  carry  on  business  on  the  terms  and 
conditions  in  the  Act  specified,  and  then  the  charter  and  Act 
incorporating  the  company  are  declared  to  be  in  full  force 
and  efiect,  and  the  company  "  as  now  organized "  is  de- 
clared capable  of  doing  business.  What  would  any  one 
reading  that  Act  of  Parliament  understand  ?  That  only 
twenty  per  cent,  had  been  paid  up  ;  that  doubts  existed  by 
reason  of  the  charter  having  been  disused  for  so  long  a 
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Judgment,  period,  and  that  to  remove  these  doubts,  an  Act  had  been 
Burton,  applied  for. 
J- A.  js^Q  reference  whatever  is  made  to  new  stock.  On  the  con- 
trar}^,  the  promoters  assert  that  eighty  per  cent,  has  not 
been  called  up,  and  Parliament  would  take  notice  that 
under  such  circumstances  a  new  issue  of  stock  could  not 
legally  be  made. 

It  was  contended  that  clause  four  applied  to  the  new 
shareholders,  and  that  not  having  availed  themselves  of 
the  option  to  surrender  their  shares,  they  are  too  late. 

I  think  it  clear  that  that  clause  refers  to  the  capital 
stock  mentioned  in  the  preamble  ;  the  company  was  being 
galvanized  into  existence,  and  it  was  a  most  reasonable 
thing  that  Parliament  should  say  the  original  shareholders 
should  not,  against  their  will,  be  involved  in  new  transac- 
tions after  so  long  an  interval. 

I  do  not  believe  that  Parliament  would  knowingly  have 
recognized  and  affirmed  the  issue  of  new  stock  if  it  had 
been  made  aware  of  its  illegality ;  but  there  ought  to  be  a 
clear  recognition  in  express  terms,  and  here  they  appear  to 
have  been  kept  in  ignorance  of  the  facts  in  the  manner  I 
have  mentioned. 

There  were  no  shares  in  existence  in  this  case,  and  the 
appeals  should,  I  think,  be  allowed. 

OsLER,  J.  A. : — 

The  question  is,  whether  the  appellants  have  been  rightly 
put  upon  the  list  of  contributories  in  the  course  of  the 
winding-up  of  this  company  under  the  Winding-up  Act, 
R  S.  C.  ch.  129. 

That  depends  upon  whether  they  are  really  shareholders 
or  members  of  the  company.  A  contributory  means  a 
person  liable  to  contribute  to  the  assets  of  a  company 
under  the  Act,  sec.  2  (/) ;  and  by  section  44,  every  share- 
holder or  member  of  the  company,  or  his  representative, 
shall  be  liable  to  contribute  the  amount  unpaid  on  his 
shares  of  the  capital ;  and  the  amount  which  he  is  liable  to 
contribute  shall  be  deemed  an  asset  of  the  company,  etc. 
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In  In  re  Standard  Fire  Ins.  Co.,  12  A.  R.  487,  where  the  Judgment 
Act  of  incorporation  of  the  company  provided  that  no  Oslek, 
subscription  to  stock  should  be  legal  or  valid  until  ten  per 
cent,  should  have  been  actually  and  bond  fide  paid  thereon, 
this  Court  held  that  persons  who  had  subscribed  for  stock, 
iDut  had  paid  nothing  thereon,  could  not  be  regarded  as 
members  or  shareholders,  and  were  not  liable  as  contribu- 
tories,  and  this  although  they  were  alleging  their  own 
non-payment  of  the  ten  per  cent,  as  a  ground  for  evading 
their  liability. 

It  may  well  be  that  in  many  instances  a  shareholder 
may  have  a  defence  to  an  action  by  the  company  for  calls 
•or  may  be  entitled  to  maintain  action  against  the  com- 
pany to  be  relieved  from  liability  to  pay  calls  on  his  shares, 
where  he  may,  nevertheless,  be  held  liable  as  a  contributory 
in  a  winding-up  proceeding.  But  I  have  failed  to  find  a 
case  in  which,  where  a  company  has  attempted  to  issue 
shares  under  circumstances  in  which  their  Act  of  incorpo- 
ration absolutely  prohibits  them  from  doing  so,  the  share- 
holder has  been  held  disentitled  to  contest  his  liability,  at 
all  events  where  he  has  done  no  more  than  subscribe  to  the 
illegal  issue  and  accept  the  illegal  allotment. 

What  the  appellants  allege  here  is  that  although,  as  in 
In  re  Standard  Fire  Ins.  Co.,  12  A.  R.  487,  they  may  be 
nominally  shareholders  they  are  not  actually  and  really 
such  because  the  shares  they  were  induced  to  subscribe  for 
were  issued  by  the  company  in  defiance  of  the  express 
prohibition  of  the  Act  of  incorporation,  and  are  for  that 
reason  not  legal  or  valid. 

Two  questions  are  presented  for  decision.  1st.  Whether 
these  new  shares  were  in  their  inception  legally  issued ; 
and  2nd,  if  not,  whether  the  proceedings  of  the  company 
in  respect  of  them  have  been  confirmed  and  the  shares 
validated,  and  the  liabilities  of  the  holders  thereof  fixed  by 
the  Act  passed  30th  September,  1891,  54  &  55  Vic.  ch. 
110  (D.),  "  An  Act  respecting  the  Ontario  Express  and 
Transportation  Company." 

The  first  question  appears  to  me  to  admit  of  but  one 
84 — VOL.  XXI.  A.R. 
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Judgment,  answer.  The  original  shares  were  subscribed  and  allotted 
OsLEK,  as  shares  of  the  nominal  cash  value  of  $100  each.  That  was 
the  amount  which  each  shareholder  contracted  to  pay  to 
the  company  upon  each  share,  and  the  amount  unpaid  on. 
each  share  when  he  so  subscribed  was  $100.  Of  this,  twenty 
per  cent,  has  been  paid,  we  are  not  to  enquire  how  ;  but 
the  balance  can  only  be  so  regarded  by  treating  the  allow- 
ance of  the  discount  of  eighty  per  cent,  in  the  manner 
above  mentioned  as  equivalent  to  payment.  Prima  facie 
such  a  transaction  is  utterly  illegal.  The  language  of  Lord 
Halsbury  in  Ooregum  Gold  Mining  Go.  of  India  v.  Roper, 
[1892]  A.  C.  at  p.  183,  is  quite  pertinent  to  a  case  like  the  pre- 
sent :  "  The  system  by  which  the  shareholder's  liability  is  to 
be  limited  by  the  amount  unpaid  upon  his  shares,  renders 
it  impossible  for  the  company  to  depart  from  that  require- 
ment, and  by  any  expedient  to  arrange  with  their  share- 
holders that  they  shall  not  be  liable  for  the  amount  unpaid 
on  the  shares."  See  also  p.  184  :  The  agreement  to  take 
a  share  in  a  limited  company  "  is  an  agreement  to  become 
liable  to  pay  to  the  company  the  amount  for  which  the 
share  has  been  created.  That  agreement  is  one  which  the 
company  itself  has  no  authority  to  alter  or  qualify." 

But  the  respondents  point  to  section  12  of  the  Act  of  In- 
corporation, the  last  clause  of  which  is  a  proviso  "  that  no 
by-law  for  the  allotment  or  sale  of  stock  at  any  greater 
discount  or  at  a  less  premium  than  what  has  been  previ- 
ously authorized  at  a  general  meeting  *  *  shall  be  valid 
or  acted  upon  until  the  same  has  been  confirmed  at  a 
general  meeting,"  and  they  contend  that  the  discount 
by  which  the  original  shares  were  to  become  paid 
up  shares,  was  substantially  authorized  by  it.  To 
this  I  do  not  agree.  It  seems  to  me  to  be  a  most  un- 
fortunate and  ill-advised  provision  in  any  case.  Whether 
it  is  sufficiently  wide  to  authorize  the  original  subscription 
for  and  issue  of  shares  at  a  discount  need  not  be  considered. 
That,  however,  is  the  very  utmost  of  the  authority  it  con- 
fers. To  hold  that  it  authorizes  the  company  to  make  a 
present  to  its  shareholders  of  any  part  of  the  amount  they 
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have  contracted  to  pay  when  they  have  subscribed  for  Judgment, 
shares  of  the  full  nominal  value  would  be  to  give  the  qsler, 
language  of  the  proviso  a  construction  of  which  it  is  not  J--^- 
fairly  capable,  and  to  give  the  words  a  meaning  they  were 
never  intended  to  bear.  The  original  capital  stock  of  the 
company  was,  in  my  opinion,  never  paid  up  in  full,  and 
the  new  issue  was  ultra  vires,  not  merely  the  directors,  but 
the  company,  and  therefore,  unless  the  Act  of  1891  has 
fixed  the  appellants  with  liability  for  the  shares  subscribed 
by  them  in  that  issue,  I  think  they  are  not  legally  share- 
holders or  liable  to  be  placed  on  the  list  of  contributories. 
Their  case  appears  to  me  to  be  a  stronger  and  more  meri- 
torious one  than  that  of  the  alleged  shareholders  in  In 
re  Standard  Fire  Ins.  Co.,  12  A.  R.  487.  The  issue  of  the 
shares  was  not  merely  irregular.  It  can  only  be  described 
as  illegal  and  the  subscribers  never  were  really  sharehold- 
ers :  In  re  Almada  and  Tirito  Co.,  38  Ch.  D.  415;  Trevor 
V.  Whitworth,  12  App.  Cas.  409  ;  Page  v.  Austin,  10  S.  C. 
R.  182 ;  Scales  v.  Irwin,  84  U.  C.  R.  545. 

Coming  now  to  the  Act  of  1891 : — 

It  is  expressed  in  extremely  vague  and  general  language  ; 
the  operative  words  are  found  in  the  first  section  which 
declares  that  the  charter  and  Act  of  incorporation  of  the 
company  are  in  full  force  and  effect,  and  that  the  company 
as  now  organized  is  "  capable  of  doing  business."  What 
meaning  is  to  be  attributed  to  the  expression  "  as  now  orga- 
nized "  ?  The  respondent  urges  that  it  covers  the  illegal 
issue  of  shares — the  company  as  now  organized  with  a  capi- 
tal of  a  million  dollars.  I  find,  I  confess,  much  difficulty 
in  accepting  this  view.  The  word  "  organize,"  as  has  been 
pointed  out,  is  not  a  word  of  art,  and  has  no  technical 
meaning,  and  there  is  nothing  in  the  Act  to  indicate  that 
the  company  had  attempted  to  increase  their  capital  by 
an  illegal  issue  of  shares,  or  that  Parliament  meant  to  make 
valid  a  transaction  of  that  kind.  The  preamble  is  the  key 
which  unlocks  in  this  case  the  meaning  of  the  Act,  reciting 
as  it  does,  first,  the  organization  of  the  company  by  the 
subscription  of  the  capital  stock  mentioned  in  the  Act  of 
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Judgment,  incorporation,  and  payment  of  twenty  per  cent,  thereon ; 
OsLER,  second,  the  carrying  on  business  by  the  company  for  several 
years  "  before  it  ceased  its  operations  third,  that  it  has 
been  reorganized ;  and,  fourth,  desires  to  continue  to  do 
business  on  the  terms  and  conditions  in  the  original  Act 
specified. 

The  status  of  the  company  is  the  subscription  of  the 
capital  stock  and  payment  of  the  twenty  per  cent,  thereon, 
which  is  directly  opposed  to  the  idea  of  a  reorganization 
with  or  by  means  of  an  increase  of  capital.  The  company 
say  to  Parliament,  that  is  our  position.  We  ceased  our 
operations  many  years  ago,  and  we  have  now  reorganized 
and  want  to  go  on  again  on  the  terms  and  conditions  men- 
tioned in  our  charter. 

The  words  "  reorganized  "  in  the  preamble,  and  "  as  now 
organized,"  in  section  1,  appear  to  me  to  be  used  in  refer- 
ence to  the  company  having  ceased  its  operations,"  and 
to  imply  nothing  more  than  that  it  has  been  set  on  foot 
again  by  the  election  of  directors  and  officers.  This  satisfies 
the  saving  clause  of  the  4th  section,  which  may  well  be 
read  as  applying  to  the  shareholders  of  the  capital  stock 
mentioned  in  the  preamble,  who  have,  as  it  recites,  paid  up 
twenty  per  cent,  upon  their  shares,  and  upon  whom,  by 
this  section,  the  privilege  is  conferred  of  withdrawing  from 
the  company  by  giving  written  notice  of  their  intention 
to  do  so  within  one  month  after  the  first  call  made  subse- 
quent to  the  passing  of  the  Act.  We  are  dealing  with 
the  language  of  the  company,  in  the  private  Act  which 
they  procured  from  Parliament.  What  they  asked,  and 
what  is  conferred  upon  them,  is,  that  as  then  organized, 
they  should  be  capable  of  doing  business,  and  the  whole 
object  of  the  Act,  as  it  appears  to  me,  is  to  make  it  clear 
that  the  non-user  of  their  corporate  power  for  ten  or 
eleven  years  shall  not  affect  their  right  to  carry  on 
business  on  the  terms  and  conditions  in  the  original  Act 
specified.  I  do  not  think  we  can  assume  that  Parlia- 
ment knew  more  than  the  company  chose  to  tell  it,  and  it 
seems  to  me  that  they  carefully  refrained  from  telling  it 
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that  they  had  undertaken  to  increase  the  capital,  or  to  Judgment 
treat  the  old  stock  as  paid  up  by  the  allowance  of  a  dis-  Osler, 
count.  '^*^' 

Maclennan,  J.  A. : — 

I  am  of  the  same  opinion.  Section  21  of  the  original 
Act  of  incorporation,  in  the  strongest  terms,  makes  the 
full  payment  of  the  authorized  capital  a  condition  prece- 
dent to  its  increase.  Unless,  therefore,  the  original  capital 
was  paid  up  in  full  when  the  stock  in  question  was  issued, 
it  was  null  and  void,  and  the  appellants  never  were  share- 
holders at  all. 

The  only  authority  for  allowing  a  discount  on  the  origi- 
nal capital  is  section  12. 

This  section,  no  doubt,  if  not  expressly,  at  all  events  by 
implication,  authorizes  the  allotment  or  sale  of  stock  at  a 
discount,  but  what  was  done  here  was  neither  an  allotment 
nor  a  sale.  The  shares  referred  to  had  been  allotted  or 
sold  long  before  at  par,  and  not  at  a  discount ;  and  the 
several  shareholders  were  liable  to  pay  the  whole  of  the 
amount  still  remaining  unpaid  whenever  called  upon  so  to 
do  ;  and  the  by-law  in  question  was  in  effect  an  extin- 
guishment without  any  value  or  consideration  of  eighty 
per  cent,  of  the  company's  capital.  It  is  true  that  the 
shares  themselves  were  not  intended  to  be  wiped  out,  but 
that  can  make  no  difference.  The  capital  of  a  company  is 
not  the  abstract  thing  called  stock  or  shares,  but  the 
money  which  comes  to  the  company  in  respect  of  the 
stock  or  shares.  The  money  is  the  substantial  thing,  and 
if  the  right  to  the  money  is  extinguished,  that  is  in  reality 
and  in  substance  wiping  out  so  much  of  the  company's 
capital,  which  a  company  has  in  general  no  right  to  do. 
We  had  occasion  to  consider  the  authorities  on  this  subject 
very  fully  in  Livingstone  v.  Temperance  Colonization 
Society,  17  A.  K  379 ;  and  I  think  it  is  clear  that  the  by-law 
allowing  the  discount  on  the  original  shares  was  wholly 
void. 
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Judgment.      It  follows,  therefore,  that  unless  the  new  Act  obtained 
Maclennan,  by        company  has  validated  the  stock  assumed  to  be 
J"^-      issued  under  the  circumstances  above  stated,  that  stock  is 
void,  and  the  appellants  cannot  be  regarded  as  share- 
holders. 

The  Act  was  passed  on  the  30th  of  September,  1891,  and 
the  argument  of  the  respondent  is  mainly  founded  on  its 
preamble  and  on  the  1st  section.  It  is  contended  that 
these  enactments  have  the  effect  of  legalizing  the  new  issue 
of  stock,  because  that  issue  must  be  taken  to  be  an  essen- 
tial part  of  the  new  organization  of  the  company. 

With  great  respect  1  am  unable  to  feel  the  force  of 
the  learned  Chancellor's  reasoning  upon  the  effect  of  the 
statute.  It  did  not  require  the  new  stock  to  give  new  life 
to  the  company.  The  old  stock  was  sufficient  for  that 
purpose.  The  new  Act  declares  the  old  charter  and  Act 
to  be  in  full  force  and  effect ;  and  to  enable  it  to  do  busi- 
ness all  that  was  required  was  the  election  of  a  board,  and 
the  appointment  of  the  several  executive  officers.  No 
business  had  been  done  for  many  years.  It  was  doubtful 
whether  the  company  was  not  wholly  effete  or  defunct.  It 
could  hardly  be  said  that  there  was  any  lawful  board  of 
directors,  or  any  executive  officers  still  in  existence.  But 
the  shareholders  had  met  and  elected  a  new  board,  and 
new  officers  had  been  appointed.  I  think  that  election  and 
appointment  was  the  reorganization  meant  by  the  statute. 
It  may  not  be  easy  to  see  the  meaning  of  the  Legislature 
in  the  use  of  the  words  "  original^  organized  "  and  "  re- 
organized "  in  section  2,  but  if  the  words  be  held  to  mean 
all  that  was  needed  to  enable  them  to  do  business,  namely, 
the  subscription  for  and  allotment  of  stock  and  the  pay- 
ment of  ten  per  cent,  thereon,  I  am  unable  to  see  that  it 
follows  that  the  Legislature  meant  to  sanction  an  illegal  gift 
of  eighty  per  cent,  of  the  old  capital  of  the  company  to  the 
promoters  of  the  Act,  and  the  issue  of  new  capital  to  the 
public,  who  would  be  led  thereby  to  suppose  that  the  old 
capital  had  been  paid  in  full.  If  Parliament  had  meant  to 
sanction  and  legalize  these  acts,  I  think  it  would  have  done 
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:S0  expressly,  and  would  not  have  left  their  intention  in  Judgment, 
such  an  important  matter  to  be  left  to  mere  inference.  Maclennan, 

I  think  the  new  stock  must  be  held  to  have  been  issued 
without  any  corporate  power  or  authority,  and  that  the 
appellants  never  were  shareholders  in  law  or  in  fact,  and 
cannot  be  made  accountable  as  contributories  in  the  wind- 
ing-up. 

The  appeals  should,  therefore,  be  allowed. 

Appeals  allowed  with  costs. 


HORSFALL  V.  BOISSEAU. 

JBills  of  Sale  and  Chattel  Mortgages — Description — After  Acquired  Goods — 
B.  S.  0.  ch.  125,  sec.  27—65  Vic.  ch.  26,  sec.  1  (O.J. 

A  description  in  a  chattel  mortgage  of  after  acquired  goods  as  "  all  other 
ready-made  clothing,  tweeds,  trimmings,  gents'  furnishings,  furniture 
and  fixtures  and  personal  property,  which  shall  at  any  time  during  the 
currency  of  this  mortgage  be  brought  in  or  upon  the  said  premises  or  in  • 
or  upon  any  other  premises  in  which  the  said  mortgagor  may  be  carrying 
on  business,"  is  sufficient  and  binds  goods  of  the  kinds  mentioned  in 
premises  to  which  the  mortgagor  moves  after  making  the  mortgage,  and 
the  amending  Act  55  Vic.  ch.  26  (0. )  has  not  made  any  difiference  in 
this  respect. 

-Judgment  of  MacMahon",  J.,  affirmed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  statement, 
of  MacMahon,  J.,  in  an  interpleader  issue  between  the 
plaintiffs,  as  execution  creditors  of  one  Giles,  and  the 
defendant,  as  claimant  under  a  chattel  mortgage  made  by 
Giles. 

The  chattel  mortgage  was  given  on  the  6th  of  February, 
1893,  to  secure  advances  in  goods  and  money,  and  the  only 
question  was  as  to  the  sufficiency  of  the  description  as  far 
as  after  acquired  goods  were  concerned.  The  description 
was  as  follows : — 

"Now  this  indenture  witnesseth  that  in  consideration 
of  the  premises  the  said  mortgagor  hath  granted,  bar- 
gained, sold,  and  assigned,  and  by  these  presents  doth 
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grant,  bargain,  sell,  and  assign  unto  the  said  mortgagee, 
his  heirs  and  assigns,  all  and  singular  all  the  goods,  chat- 
tels, fixtures,  stock-in-trade,  and  personal  property  of  the 
said  mortgagor,  in  the  city  of  Hamilton  aforesaid,  and 
situate  in  that  certain  store  and  premises  lying  and  being 
in  the  said  city  of  Hamilton,  and  being  composed  of  the 
store  known  as  '  city  number  5 '  on  the  Market  Square 
in  the  said  city  of  Hamilton,  and  consisting  of  all  the 
stock  of  ready-made  clothing,  tweeds,  trimmings,  gents'^ 
furnishings,  furniture  and  fixtures,  together  with  all  other 
goods,  chattels  and  personal  property  now  in  and  upon  the 
said  premises,  and  together  with  all  other  ready-made 
clothing,  tweeds,  trimmings,  gents'  furnishings,  furniture 
and  fixtures  and  personal  property  which  shall  at  any  time 
during  the  currency  of  this  mortgage  be  brought  in  or 
upon  the  said  premises,  or  in  or  upon  any  other  premises 
in  which  the  said  mortgagor  may  be  carrying  on  business, 
all  of  which  said  goods,  chattels  and  personal  property  are 
the  property  of  the  said  mortgagor,  and  are  situate  in  and 
upon  the  premises  hereinbefore  described  in  the  said  city 
of  Hamilton." 

At  the  time  the  mortgage  was  given  Giles  had  but  one 
store,  described  in  the  mortgage,  but  about  the  1st  of  June, 

1893,  he  opened  another  store  on  James  street,  in  the  city 
of  Hamilton,  carrying  on  the  same  class  of  business  in 
each.  Nearly  all  the  goods  in  the  James  street  store  were 
new  purchases.  On  the  11th  of  August,  1893,  the  chattel 
mortgagee  seized  both  stocks,  and  was  in  possession  when 
the  sheriff,  on  the  17th  of  August,  1893,  seized  under  the 
plaintiffs'  executions. 

The  issue  was  tried  at  Hamilton,  on  the  16th  of  January, 

1894,  before  MacMahon,  J.,  who,  on  the  21st  of  March, 
1894,  gave  judgment  in  the  claimant's  favour;  and  an 
appeal  from  that  judgment  was  argued  before  Hagarty, 
C.J.O.,  Burton,  Osler,  and  Maclennan,  JJ.A,  on  the 
20th  of  September,  1894. 
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Gibbons,  Q.C.,  for  the  appellants.  This  description  is  Argun^ent. 
bad.  The  recent  Act,  55  Vic.  ch.  26  (0.),  has  been  over- 
looked. By  that  Act  the  requirements  of  the  Bills  of  Sale 
Act,  R.  S.  0.  ch.  125,  as  to  description  of  existent  chattels, 
are  extended  to  non-existent  chattels.  Clearly  the  general 
description  here  would  be  bad  as  to  existent  chattels, 
and  it  is,  therefore,  bad  as  to  after  acquired  chattels.  A 
general  description  will  be  upheld  if  the  locality  is  properly 
defined,  but  there  is  here  no  attempt  to  define  the  locality, 
and  the  description  in  effect  says,  "all  the  goods  to  be 
hereafter  owned  by  the  mortgagor."  Taking  possession 
by  the  mortgagee  does  not  aid  him :  55  Vic.  ch.  26,  sec. 
4  (0.).  That  section  cannot  be  limited  to  execution  credi- 
tors, for  possession  never  availed  after  execution  had  issued. 
Meriden  Britannia  Co.  v.  Braden,  21  A.  R.  352,  may  be 
cited  against  me,  but  it  is  easily  distinguishable,  for  there  the 
^oods  had  been  sold  before  the  creditors  took  proceedings. 
In  this  case  they  were  seized  in  the  mortgagee's  hands. 

George  Kappele,  for  the  respondent.  The  description  of 
goods  to  be  acquired  is  sufficiently  definite,  limited,  as  it 
is,  to  a  particular  business.  It  would  be  impossible  to 
mention  all  the  localities  in  which  the  business  might  be 
carried  on,  and  such  an  unreasonable  construction  should 
not  be  given  to  the  new  Act,  even  if  it  applies  at  all.  It 
is  submitted  that  it  does  not  apply.  Section  4  of  the  Bills 
of  Sale  Act,  R.  S.  0.  ch.  125,  has  nothing  to  do  with  ques- 
tions of  description.  By  the  new  Act  new  classes  of  per- 
sons are  allowed  to  take  advanta^-e  of  section  4,  but  the 
extension  must  be  limited  to  the  subjects  dealt  with  by 
section  4,  and  therefore  taking  possession  is  still  sufficient 
to  cure  any  defect  in  description. 

Gibbons,  Q.C.,  in  replj^ 

November  13th,  1894.    Hagarty,  CJ.O.:— 

Before  the  passing  of  the  Act  of  1892,  there  does  not 
appear  to  have  been  any  statutable  provision  respecting 
future  goods  brought  into  a  stock  in  trade  on  which  a 
chattel  morto^aoe  was  o-iven. 
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Judgment.      This  Court,  in  the  case  of  Coyne  v.  Lee,  14  A.  R.  503, 
Hagarty,  upheld  a  mortgage  which  included  future  goods  brought 
C.J.O.     jjj^Q    stock  then  on  the  then  premises  of  the  mortgagor. 

The  Court,  after  reviewing  the  English  cases,  down  from 
\     Holroyd  v.  Marshall,  10  H.  L.  C.  191,  held  that  the  equit- 
able right  of  the  mortgagee  to  such  future  goods  when 
brought  into  stock  prevailed  against  execution  creditors. 
\     The  mortgage  had  been  duly  registered.   It  was  considered 
I     that  if  registration  was  required,  it  had  been  duly  effected ; 
if  not  required,  then  there  was  nothing  else  to  defeat  the 
equitable  right. 

Apart  from  the  point  as  to  a  removal  into  other  pre- 
mises, to  be  noticed  hereinafter,  and  as  to  the  Act  of  1892, 
the  case  would  apparently  fall  within  Coyne  v.  Lee,  14  A. 
K  503. 

In  the  Act  of  1892,  55  Vic.  ch.  26  (0.)  section  2  declares 
that  the  provisions  of  K  S.  0.  ch.  125  shall  extend  to 
mortgages  of  goods  and  chattels  notwithstanding  such 
goods  may  not  be  then  the  property  of,  or  in  the  possession 
or  control  of,  the  mortgagor,  or  any  one  on  his  behalf,  and 
notwithstanding  that  such  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  that  the  same  may  not 
be,  when  the  mortgage  was  made,  actually  procured  or 
provided,  or  fit  or  ready  for  delivery,  and  notwithstanding 
that  some  act  may  be  required  for  making  or  completing 
such  goods  and  chattels  or  rendering  the  same  fit  for 
delivery. 

This  language  seems  to  include  all  goods  not  in  the  pos- 
session or  control  of  the  mortgagor,  not  intended  to  be 
delivered  till  some  future  time,  not  actually  procured  or 
bargained  for,  not  fit  or  ready  for  delivery,  and  in  fact  not 
made  or  completed. 

It  is  not  easy  to  understand  how  the  future  goods  to  be 
at  any  time  brought  into  the  moi'tgagor's  premises  do  not 
fall  within  the  words  of  the  new  Act. 

Then  if  they  fall  within  the  provisions  of  chapter  125, 
how  and  what  provisions  are  or  can  be  applied  to  them. 

It  seems  to  me  that  it  is  only  on  the  provision  as  to 
identification  that  any  question  arises. 
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Section  27  :  ''All  the  instruments  mentioned  in  this  Act,  Judgment, 
-whether  for  the  sale  or  mortgage  of  goods  and  chattels,  hagarty, 
shall  contain  such  sufficient  and  full  description  thereof,  C.J.O. 
that  the  same  may  be  thereby  readily  and  easily  known 
and  distinguished. 

It  was  conceded  on  the  argument  that  all  the  appel- 
lants' objections  rested  on  the  clause  as  to  future  goods 
being  "  brought  in  or  upon  any  other  premises  in  which 
the  said  mortgagor  may  be  carrying  on  business." 

There  is  no  restriction  as  to  any  other  premises  in  any 
part  of  the  city  of  Hamilton  or  the  county  of  Wentworth, 
or  in  fact  any  part  of  Ontario. 

Assuming  that  a  long  line  of  cases  in  our  Courts  has 
established  that  it  is  a  sufficient  description  of  chattels  to 
describe  them  as  being  the  stock  in  trade,  etc.,  in  a  certain 

warehouse  or  shop  of  the  mortgagor,  being  No.  — ,  in  

street  in  the  city  of  ,  we  have  to  consider  as  to 

future  goods  ;  the  mortgage  wilL  cover  all  goods  to  be 
afterwards  put  in  stock  in  the  named  locality. 

I  find  a  great  difficulty  in  distinguishing  to  my  own 
satisfaction,  between  the  then  locality  and  a  future  un- 
named locality  where  the  mortgagor  during  the  continuance 
■of  the  mortgage  may  be  carrying  on  business. 

I  have  found  no  case  in  which  such  a  point  arose  under 
the  former  law. 

No  doubt  but  that  a  man  may  mortgage  present  or 
future  goods  in  two  or  more  places  of  business.  At  the 
date  of  the  mortgage  he  had  only  the  Market  Square  place. 
He  might  afterwards  establish  half  a  dozen  other  places 
of  business  in  Hamilton  or  Dundas. 

But  I  think  that  the  mortgagee  here  could  claim  all 
new  goods  brought  into  any  other  premises  where  the 
mortgagor  carried  on  business,  and  the  mortgagor  could  (if 
necessary)  be  compelled  to  execute  any  writing  or  do  any 
:act  to  vest  such  new  goods  in  him  just  as  suggested  by 
Lord  Westbury  in  Holroyd  v.  Marshall,  10  H.  L.  C.  191, 
on  a  contract  to  sell  some  property  sufficiently  specified  as 
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Judgment,  to  Warrant  its  being  performable  by  order  of  the  Court : 
Hagarty,  See  also  Tailhy  v.  Official  Receiver,  13  App.  Cas.  523,  per 
C-J-^-      Lord  Herschell. 

In  this  latter  case,  there  was  an  assignment  of  stock  in 
trade  in  certain  named  premises  of  the  mortgagor,  or  any 
other  place  or  places  where  he  might  carry  on  business,  and 
also  all  the  book  debts  due  and  owing,  or  which  might  dur- 
ing the  continuance  of  the  security  become  due  and  owing. 
The  House  of  Lords,  reversing  the  judgment  of  the  Court 
of  Appeal,  held  this,  as  to  the  book  debts,  was  not  too  vague. 
Lord  Herschell  says  (p.  530) :  "  I  confess  I  am  unable  to 
see  any  sound  distinction  between  an  instrument  assigning 
future  book  debts  which  may  become  due  to  the  assignor  in 
any  business  carried  on  by  him,  and  one  assigning  future 
bequests  and  devises  to  which  he  may  under  any  will 
become  entitled.  The  subjects  of  both  assignments  are 
equally  wide,  equally  incapable  of  ascertainment  at  the 
time  of  the  assignment,  but  equally  capable  of  identifica- 
tion when  the  subject  has  come  into  existence,  and  it  is 
sought  to  enforce  the  security." 

This  language  is  very  emphatic  as  to  the  objection  of 
"vagueness"  in  the  identification  of  future  property. 

I  feel  that  we  must  decide  against  Mr.  Gibbons'  able 
argument  as  to  the  effect  of  the  Act.  It  is  possible 
that  the  Legislature  may  have  intended  a  wider  application 
of  the  general  provisions  of  the  law  as  to  chattel  mort- 
gages, under  the  second  section  of  the  Act  of  1892.  I  am 
unable  to  give  effect  to  the  twenty-seventh  section,  as  to 
the  description  and  identification  of  chattels  mortgaged,  so 
far  as  to  apply  it  to  the  case  before  us,  as  to  goods  not  in 
existence  when  the  mortfjac^e  was  ofiven. 

The  case  must  be  governed  by  the  principles  laid  down 
in  such  cases  as  Tailhy  v.  Official  Receiver,  13  App.  Cas. 
523.  The  equity  attaches.  The  Court  can  enforce  it  when 
the  goods  come  into  the  appointed  localities,  and  their 
identity,  as  being  within  the  original  contract,  must  be 
ascertained  by  extraneous  evidence. 

The  appeal  must  be  dismissed. 
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Burton,  J.  A. :—  Judgment. 

Burton, 

In  this  case  the  only  point  for  decision  was  as  to  the 
sufficiency  of  the  description  of  after  acquired  property 
^s  against  an  execution  creditor. 

The  learned  Judge  whose  decision  is  appealed  against, 
held  that  the  property  in  question  was  not  within  the 
Ohattel  Mortgage  Act,  overlooking,  apparently,  the  pas- 
sage of  55  Vic.  ch.  26  (0.),  which  enacts  that  the  pro- 
visions of  the  Chattel  Mortgage  Act  shall  extend  to  mort- 
gages of  goods  and  chattels,  notwithstanding  that  such 
goods  and  chattels  may  not  be  the  property  of,  or  may  not 
be  in  the  possession,  custody,  and  control  of  the  mortgagor 
at  the  time  of  the  making  of  such  mortgage,  and  notwith- 
standing that  the  same  may  not  at  the  time  of  the  making 
of  the  mortgage  be  actually  procured  or  provided  or  fit  or 
ready  for  delivery  ;  and  notwithstanding  that  some  act 
may  be  required  for  the  making  or  completing  of  such 
goods  and  chattels  or  rendering  the  same  fit  for  delivery. 

One  of  these  is  the  provision  which  has  called  forth 
such  divergent  opinions  in  reference  to  the  sufficiency  of 
the  description  ;  the  words  of  the  Act  are,  "  such  full  and 
sufficient  description  of  the  goods  and  chattels  mentioned 
therein,  that  the  same  may  be  thereby  readily  and  easily 
known  and  distinguished." 

It  was  contended  that  this  provision  was  inapplicable  to 
after  acquired  property,  and  that  it  was  not  possible  to 
give  anything  more  than  a  general  description  of  property 
of  that  nature.  That  was  a  good  reason  for  holding  that 
the  old  Bills  of  Sale  Act  did  not  apply  to  mortgages  of 
property  of  this  nature ;  but  I  cannot  recognize  its  force 
in  reference  to  the  Act  of  1892  ;  wisely  or  unwisely  the 
Legislature  has  thought  proper  to  extend  the  law  to  mort- 
gages of  this  kind,  and  we  must  endeavour  to  construe  and 
give  efi^ect  to  its  provisions. 

Before  discussing  the  question  under  the  statute,  I  wish 
to  refer  to  the  position  of  the  question  at  common  law,  and 
to  ascertain  how  far  assignments  of  this  kind  were  held 
to  be  good. 
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Judgment.  Long  before  Holroycl  v.  Marshall,  10  H.  L.  C.  191,  was 
Burton,  determined  it  Avas  well  settled  that  an  assignment  of  future 
J.A.  property  for  value  operated  in  equity  by  way  of  agreement 
binding  the  conscience  of  the  assignor,  and  so  binding  the 
property  from  the  moment  when  the  contract  became  cap- 
able of  being  performed,  on  the  principle  that  equity  con- 
siders as  done  that  which  ought  to  be  done. 

A  question  somewhat  similar  to  that  we  are  called  upon 
to  decide  arose  in  Tailhy  v.  Ojjicial  Receiver,  13  App.  Cas, 
523,  on  the  construction  of  an  assignment  of  after 
acquired  property,  there  consisting  of  book  debts,  and 
the  bill  of  sale  assigned  all  the  book  debts  due  and  owing, 
or  which  might,  daring  the  continuance  of  the  security, 
become  due  and  owing  to  the  mortgagor,  not  being  limited 
to  the  debt  of  any  particular  business. 

The  Court  of  Appeal  held  that  the  assignment,  not  being 
limited  to  book  debts  to  arise  in  any  particular  business,, 
was  invalid  on  the  ground  that  the  subject  matter  was  not 
sufficiently  defined,  and,  therefore,  that  it  did  not  operate 
to  pass  the  property  in  a  book  debt  which  came  into 
existence  after  the  assignment,  but  the  House  of  Lords 
reversed  that  decision,  and  Lord  Herschell,  in  the  course  of 
his  judgment,  says  (p.  530) :  "  I  confess  I  am  unable  to  see  any 
sound  distinction  between  an  instrument  assigning  future 
book  debts  which  may  become  due  to  the  assignor  in  any 
business  carried  on  b}^  him,  and  one  assigning  future^ 
bequests  and  devises  to  which  he  may  under  any  will  become 
entitled  "  and  Lord  Watson  says  (p.  533)  :  "  There  is  but 
one  condition  which  must  be  fulfilled  in  order  to  make  the 
assignee's  right  attach  to  a  future  chose  in  action,  which 
is,  that,  on  its  coming  into  existence,  it  shall  answer  the 
description  in  the  assignment,  or  in  other  words,  that  it  shall 
be  capable  of  being  identified  as  the  thing,  or  as  one  of  the 
very  things  assigned.  Where  there  is  no  uncertainty  as  to  its 
identification  the  beneficial  interest  will  immediately  vest 
in  the  assignee." 

The  case  of  In  re  Clarke,  Goombe  v.  Carter,  36  Ch.  D.  348^ 
is  to  the  same  efi'ect,  and  was  approved  of  by  the  House 
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of  Lords,  and  I  quote  a  few  words  of  Lord  Justice  Bowen  JTi<lgnient. 
on  the  point  of  the  supposed  vagueness  in  this  description  Burton, 
(p.  355) :  "A  contract  may,"  he  says,  "  be  so  vague  in  its 
terms  that  it  cannot  be  understood,  and  in  that  case  it  is  of 
no  effect  at  law  or  in  equity.  There  is  another  kind  of 
vagueness  which  arises  from  the  property  not  being  ascer- 
tained at  the  date  of  the  contract,  but  if  at  the  time  when 
the  contract  is  sought  to  be  enforced  the  property  has  come 
in  esse  and  is  capable  of  being  identified  as  that  to  which 
the  contract  refers,  I  cannot  see  why  there  is  in  it  any 
such  vagueness  as  to  prevent  a  Court  of  Equity  from 
enforcing  the  contract." 

I  refer  to  these  cases  as  shewing  that  the  generality  of 
the  description,  provided  the  subject  matter  can  be  identi- 
fied when  it  comes  into  existence,  is  no  objection  to  the 
validity  of  the  assignment  or  its  specific  performance,  and 
it  has  this  bearing,  that  if  such  a  contract  as  I  have  refer- 
red to  is  sufficiently  certain  to  warrant  a  Court  of  Equity 
in  enforcing  specific  performance,  it  seems  difficult  to  sug- 
gest a  reason  why  the  description  given  of  the  same 
property  in  a  chattel  mortgage  does  not  come  within  the 
words  of  the  Act  as  such  a  full  and  sufficient  description 
so  that  the  same  may  be  thereby  readily  known  and  dis- 
tinguished. 

One  of  the  modes  adopted  in  referring  to  property  exist- 
ing at  the  time  of  the  mortgage,  especially  where  it  consists 
of  a  stock  of  goods,  is  to  describe  it  as  a  stock  of  goods  in 
the  store  of  the  mortgagor  on  a  certain  street ;  but  though 
this  has  been  generally  adopted  as  a  usual  and  safe 
description,  I  do  not  at  all  concede  that  a  transfer  of  "  all 
my  stock  in  trade  "  would  not  be  sufficient.  In  both  cases 
resort  would  necessarily  be  made  to  extrinsic  evidence  to 
shew  that  the  stock  in  trade  purporting  to  be  transfei-red 
was  owned  or  possessed  by  the  mortgagor,  or  on  the 
described  premises  at  the  time  of  the  execution  of  the 
mortgage. 

The  mortgage  itself  would  be  no  evidence  that,  six 
months  after  its  execution,  a  stock  of  goods  on  the 
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udgment.  premises  described  in  the  mortgage  were  mortgaged  goods. 
EuRTON,  The  sheriff  would  have  a  right  to  be  satisfied  that  they 
J-^-  were  there  when  the  mortgage  was  given,  and  he  must 
seek  for  that  evidence  outside  the  mortgage. 

I,  a  trader,  carrying  on  business,  and  having  only  one 
place  of  business,  convej^  all  my  stock  in  trade;  can  any  one 
advance  any  valid  reason  why  that  which  is  admittedly  good 
as  a  conveyance  is  not  equally  good  as  a  registered  convey- 
ance? The  property  can  be  as  easily  and  readily  ascer- 
tained as  if  I  had  added  "  in  my  store  on  the  south  side  of 
King  street  in  the  city  of  Toronto,"  or  had  even  added  "  in 
the  county  of  York,  and  Province  of  Ontario  " ;  it  might 
be  different  if  T  were  carrying  on  business  at  several  places. 

I  trust  I  may  not  be  thought  arrogant  if  I  venture  to 
say  that  some  of  the  earlier  decisions  on  this  statute  do  not 
commend  themselves  either  to  one's  sense  of  justice  or  of 
sound  interpretation,  and  tended  to  destroy  the  confidence 
of  the  commercial  community  in  a  law  passed  for  the  pur- 
pose of  facilitating  transactions  between  debtor  and  credi- 
tor, and  for  preventing  secret  as  well  as  fraudulent  trans- 
fers. To  read  some  of  these  judgments,  it  would  seem  as 
if  chattel  mortgages  were  criminal  transactions,  and  that 
every  intendment  should  be  made  against  them  and  in 
favour  of  the  execution  creditor,  whereas  the  holder  of 
such  a  security,  who  had  advanced  his  money  on  a  specific 
security,  should,  in  the  ordinary  course,  have  been  regarded 
as  a  purchaser  for  value  and  entitled  to  a  more  favourable 
consideration  than  a  creditor  w^ho  had  not  advanced  his 
moneys,  relying  upon  any  specific  security,  but  who  was 
enabled  by  the  construction  adopted  to  pay  his  debt  from 
a  stranger's  goods. 

Even  in  more  recent  cases,  a  description  was  held  bad 
where  the  goods  were  described  as  the  stock  in  trade,  goods 
and  chattels,  which  the  mortfraivors  had  in  their  store  and 
dwelling  in  the  village  of  Renfrew,  because  the  street  and 
number  of  the  house  were  not  mentioned. 

Some  Judges  have  gone  the  length  of  holding  that  the 
mortgage  alone  could  be  looked  at  without  resort  to 
extrinsic  evidence  of  any  kind,  whereas  the  late  Sir  John 
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Robinson  adopted  the  more  reasonable  rule  that  the  Court  Judgment, 
could  not  hold  that  what  was  exacted  was  that  a  person  Burton, 
should  be  able  to  find  in  the  deed  all  that  was  required 
for  enabling  him  to  distinguish  the  chattels  mentioned  in 
it  by  merely  casting  his  eye  upon  the  chattels,  and  he 
held  that  all  that  was  required  was  that  the  description 
should  be  such  as  might,  by  the  aid  of  the  deed  and  extrin- 
sic evidence,  shew  what  was  intended  to  pass. 

The  Court  had  some  difficulty  in  deciding  whether  "  all 
his  blacksmith's  tools"  passed,  and  with  some  hesitation 
held  that  they  did  not ;  but  if  the  trade  of  a  blacksmith 
had  been  the  mortgagor's  business,  I  apprehend  there 
would  have  been  no  difficulty  in  holding  that  they  passed. 
The  learned  counsel  for  the  appellant  concedes  that  if  the 
goods  had  been  brought  upon  the  Market  Square  premises 
they  would  have  passed.  But  this  concession,  I  think,  puts 
him  out  of  court.  In  describing  the  then  existing  goods, 
the  addition  of  the  Market  Square  is  proper  and  prudent 
as  defining  their  locality,  but  merely  as  a  means  of  identifi- 
cation. In  order  to  identif}^  the  after  purchased  goods,  it 
would,  if  disputed,  be  necessary  to  shew  the  purchase,  and 
that  they  had  been  delivered  to  the  mortgagor,  and  if  the 
description  in  the  contract  between  him  and  the  mort- 
gagee sufficiently  identifies  the  property,  then  it  would 
immediately  attach  and  vest  the  beneficial  interest  in  the 
mortgagee.  The  goods  in  question  were  delivered  at  the 
James  street  store,  and,  being  there,  are  by  the  mortgage 
itself  identified  as  the  property  which  the  mortgagor  con- 
tracted should  be  delivered  there,  and  I  think  that  the 
beneficial  interest  vested,  and  that  the  terms  of  the  new 
Act  have  been  sufficiently  complied  with. 

I  think  that  the  appeal  should  be  dismissed. 

OsLER,  J.  A. : — 

The  claim  to  the  goods  which  had  been  brought  into 
the  James  street  store  from  the  Market  Square  store,  was 
not  pressed.    These  goods  were  undoubtedly  covered  by 
■the  mortgage  ;  no  fault  could  be  found  with  the  descrip- 
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Judgment,  tion,  and  the  plaintiff  could  not  lose  his  right  to  them  by 
OsLER,  their  removal.  Then  were  the  other  goods  in  the  James 
street  store  well  described  ?  The  answer  to  this  depends 
upon  whether  they  were  fairly  capable  of  being  ascer- 
tained and  made  definite  by  a  reasonable  and  intelligent 
application  of  the  words,  "  all  other  goods  which  shall  at 
any  time  during  the  currency  of  this  mortgage,  be  brought 
in  or  upon  any  other  premises  in  which  the  mortgagor 
may  be  carrying  on  business." 

As  regards  such  goods  and  goods  of  a  similar  character,, 
which  might  be  thus  brought  into  the  Market  Square 
store,  the  instrument  taken  as  a  whole  is  equivalent 
merely  to  a  covenant  to  assign  the  future  acquired  pro- 
perty to  be  held,  when  it  comes  into  existence,  upon  the 
terms  and  for  the  purposes  therein  expressed.  Such  a 
covenant  never  was,  in  my  opinion,  within  the  scope  of 
the  Chattel  Mortgage  and  Bills  of  Sale  Act,  which  pro- 
fesses to  deal  only  with  the  sale  or  mortgage  of  specific 
existing  goods  capable  of  immediate  delivery  and  of  actual 
and  continued  change  of  possession.  To  such  transactions 
only  are  the  1st  and  5th  sections  of  the  Act  applicable. 
There  is  not  a  word  in  the  Act  which  contemplates  the 
assignment  of  goods  not  in  existence,  or  not  belonging 
to  the  grantor  at  the  time  of  the  assignment:  Tailhy 
v.  Official  Receiver,  13  App.  Cas.  523,  and  Brantom 
V.  Griffiths,  1  C.  P.  D.  349;  2  C.  P.  D.  212.  Such  an. 
assignment  was  at  common  law  inoperative  in  the  ab- 
sence of  some  novus  actus  interveniens  on  the  part  of  the 
grantor  after  he  had  acquired  the  property  in  the  goods  t 
Lunn  V.  Thorntcn,  1  C.  B.  379  ;  but  it  has  long  been 
settled  that  such  property  is  assignable  in  equity  for  value.. 
"  The  mode  or  form  of  assignment  is  absolutely  immaterial 
provided  the  intention  of  the  parties  is  clear.  To  effectuate 
the  intention  an  assignment  for  value,  in  terms  present 
and  immediate,  has  always  been  regarded  in  equity  as  a 
contract  binding  on  the  conscience  of  the  assignor  and  so 
binding  the  subject  matter  of  the  contract  when  it  comes 
into  existence,  if  it  is  of  such  a  nature  and  so  described 
as  to  be  capable  of  being  ascertained  and  identified": 
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Tailhy  v.  Official  Receiver,  13  App.  Cas.  at  p.  543  ;  and  Judgment. 
per  Lord  Watson  in  the  same  case,  p.  533  :  "  There  is  but  Osler, 
one  condition  which  must  be  fulfilled  in  order  to  make  the 
assignee's  right  attach  to  a  future  chose  in  action,  which 
is,  that,  on  its  coming  into  existence,  it  shall  answer  the 
description  in  the  assignment  or,  in  other  words,  that  it 
shall  be  capable  of  being  identified  as  the  thing  or  as  one 
of  the  very  things  assigned.  When  there  is  no  uncertainty 
as  to  its  identification,  the  beneficial  interest  will  immedi- 
ately vest  in  the  assignee."  To  the  same  effect  is  the  judg- 
ment of  Bowen,  L.  J.,  in  In  re  Clarke,  Comhe  v.  Garter,  36 
Ch.  D.  348.  "  A  contract  may  be  so  vague  in  its  terms  that 
it  cannot  be  understood,  and  in  that  case  it  is  of  no  eflfect  at 
law  or  in  equity.  There  is  another  kind  of  vagueness  which 
arises  from  the  property  not  being  ascertained  at  the  date 
of  the  contract,  but  if  at  the  time  when  the  contract  is  sought 
to  be  enforced  the  property  has  come  in  esse  and  is  capable 
of  being  identified  as  that  to  which  the  contract  refers,  I 
cannot  see  why  there  is  in  it  any  such  vagueness  as  to 
prevent  a  Court  of  Equity  from  enforcing  the  contract." 

The  question  was  very  fully  examined  in  Tailhy' s  case. 
It  arose  upon  an  assignment  of  future  choses  in  action 
thus  expressed  :  "  All  the  book  debts  due  and  owing, 
or  which  may  during  the  continuance  of  this  security 
become  due  and  owing  to  the  said  mortgagor."  This  was 
held  to  be  effectual  to  bind  a  book  debt  which  arose  and 
became  due  to  the  mortgagor  nearly  five  years  afterwards. 
The  present  case  relates  to  future  acquired  chattels,  and  in 
my  opinion  they  are  within  the  mortgage  as  easily  identi- 
able  as  was  the  book  debt  in  the  case  cited.  To  apply 
Lord  Herschell's  language :  "  The  subjects  of  both  assign- 
ments are  equally  wide,  equally  incapable  of  ascertainment 
at  the  time  of  the  assignment,  but  equally  capable  of  iden- 
tification when  the  subject  has  come  into  existence,  and 
it  is  sought  to  enforce  the  security." 

The  assignment  is  not  open  to  the  objection  sometimes 
suggested  in  similar  cases  that  it  covers  all  the  future  pro- 
perty of  the  mortgagor  wherever  acquired  or  wherever 
situate.    It  is  confined  to  property  to  be  acquired  during 
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Judgment,  tlie  continuance  of  the  security,  and  on  premises  on  which 
OsLER,  the  mortgagor  maybe  carrying  on  business.  Within  these 
limits  the  goods  intended  to  be  charged  or  assigned  are 
made  sufficiently  certain  and  definite  on  their  coming  into 
existence  and  answering  the  conditions  of  the  description. 
The  cases  already  referred  to  appear  to  me  to  be  clear 
authority  for  so  holding.  I  refer  also  to  Thomas  v.  Kelly, 
13  App.  Cas.  506;  and  McAllister  v.  Forsyth,  12  S.  C.  R.  1. 
The  case  of  Coyne  v.  Lee,  14  A.  R.  503,  may  also  be  noticed, 
where  the  general  question  of  an  assignment  of  future 
property  was  to  some  extent  discussed. 

Then,  how  far  is  the  mortgage  affected  by  the  recent 
Act  ?  That  it  comes  within  it  can  hardly  be  denied,  and 
it  has  been  registered,  and  so  far,  has  complied  with  the 
requirements  of  the  General  Act.  The  Act  does  not  pur- 
port to  control  the  right  or  power  of  any  one  to  charge  or 
covenant  to  convey  or  assign  future  acquired  chattels.  At 
most,  it  requires  that  any  instrument  purporting  to  do  so, 
must  comply,  so  far  as  it  is  possible  in  the  nature  of  things, 
with  the  provisions  of  the  General  Act.  To  hold  that  such 
chattels,  in  order  to  be  the  subject  of  a  valid  agreement, 
must  be  such  only  as  if  not  by  anticipation  specifically 
described,  e.g.,  all  the  white  or  black  horses,  or  all  the 
mahogany  tables  I  may  hereafter  acquire,  must,  at  least,  be 
such  as  may  be  found  in  some  then  defined  locality,  would 
be  to  limit  the  power  to  charge  or  assign  them  in  a  manner 
not  warranted  by  the  Act.  We  ought  not  to  seek  to 
impose  upon  the  parties  the  necessity  for  a  better,  or  fuller, 
or  more  definite  description  than  will  suffice  to  ascertain 
and  identify  the  goods  when  they  come  into  existence,  and 
it  is  to  this  extent  only  that  the  provisions  of  section  27 
of  the  General  Act  are  practically  applicable.  I  think  the 
mortgage  in  question  is  sufficient  in  this  respect,  and  am, 
therefore,  of  opinion  that  we  should  dismiss  the  appeal. 

Maclennan,  J. a.:  — 

1  agree  with  my  brother  Burton. 

Appeal  dismissed  luith  costs. 
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In  re  Township  of  Harwich  and  Township  of 
Raleigh. 

Drainage — Municipal  Corporations — 55  Vic.  ch.  4^,  sec.  590  (0.). 

Held,  per  Hagarty,  C.J.O.,  and  Burton,  J. A.: — Where  a  drain  con- 
structed or  improved  by  one  municipality  affords  an  outlet,  either 
immediately  or  by  means  of  another  drain  or  natural  watercourse,  for 
waters  flowing  from  lands  in  another  municipality,  the  municipality 
that  has  constructed  or  improved  the  outlet  can,  under  section  590  of 
the  Consolidated  Municipal  Act  of  1892,  55  Vic.  ch.  42  (0.),  assess 
the  lands  in  the  adjoining  municipality  for  a  proper  share  of  the  cost  of 
construction  or  improvement,  and  the  Drainage  Referee  has  jurisdiction 
to  decide  all  questions  relating  to  the  assessment. 

Per  OsLER,  and  Maclennan,  JJ.A.  : — The  section  applies  only  to  drains 
properly  so  called,  and  does  not  extend  to  or  include  original  water- 
courses which  have  been  artificially  deepened  or  enlarged,  and  In  re 
Orford  and  Howard,  18  A.  R.  496,  still  governs. 

The  Court  being  divided  in  opinion,  the  judgment  of  the  Drainage  Referee 
upholding  the  right  to  assess  was  affirmed. 

This  was  an  appeal  by  the  township  of  Harwich  from  Statement, 
the  report  of  B.  M.  Britton,  Q.  C,  Referee  under  the  Drain- 
age Trials  Act,  1891,  and  was  argued  before  Hagarty, 
C.  J.  0.,  Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the 
9th  of  May,  1894. 

The  township  of  Raleigh  enlarged  and  improved  a  drain 
in  that  township,  and  assessed  lands  situate  in  the  town- 
ship of  Harwich  for  part  of  the  cost,  on  the  ground  that 
the  Harwich  lands  used  the  Raleigh  drain  for  outlet  pur- 
poses. Very  much  the  same  state  of  facts  existed  as  in  In 
re  Orford  and  Howard,  18  A.  R.  496,  and  the  point  in  ques- 
tion in  this  appeal  was  whether  the  amendment  made  by  55 
Yic.  ch.  42,  sec.  590  (O.),  gave  powder  to  do  what  had  been 
done.    The  Referee  held  that  it  did  give  this  power. 

M.  Wilson,  Q.  C,  for  the  appellants. 

0.  R.  Atkinson,  Q.  C,  for  the  respondents. 

November  13th,  1894.    Hagarty,  C.  J.  0.  :— 

Two  main  questions  are  raised  in  this  dispute.    First,  on 
the  law,  as  to  the  legal  liability  of  the  appellant  township  . 
to  be  assessed  for  outlet. 
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Judgment.  The  case  In  re  Orford  and  Howard,  18  A.  R  496,  in  this 
Hagarty,  Court,  was  decided  under  section  590  and  other  sections  of 
C.J.O.      the  Municipal  Act,  K  S.  0.  ch.  184. 

The  work  here  in  question  was  constructed  under  the 
Municipal  Act  of  1892,  and  the  authorizing  section  is 
altered  and  extended  from  that  which  governed  the 
Orford  case,  making  the  direction  more  clear  and  explicit. 
I  also  refer  to  the  amendment  made  to  section  585  by  the 
same  numbered  section  in  the  Act  of  1892. 

Section  590  applies  where  a  drain  already  constructed,  or 
to  be  constructed,  is  used  as  an  outlet  or  will  provide  an 
outlet  for  the  water  from  the  lands  of  another  municipality 
or  of  a  company,  etc.,  or  if  from  such  lands  water  is  by  any 
means  caused  to  flow  upon  and  injure  the  lands  of  another 
municipality,  etc.,  then  the  lands  that  use  or  will  use  such 
drain  as  an  outlet  either  mediately  or  immediately  or  by 
means  of  another  drain  from  which  water  is  caused  to  flow 
upon  and  injure  lands  may  be  assessed  in  such  proportion 
and  amount  as  ascertained  by  the  engineer,  surveyor,  etc., 
etc.,  under  the  formalities  (except  the  petition)  provided 
by  the  sections  for  the  construction  and  maintenance  of 
such  drain  or  drains  as  may  be  necessary  for  conveying 
from  such  lands  the  waters  so  caused  to  flow  upon  and 
injure  the  same. 

I  think  the  evidence  in  this  case  brings  the  right  of 
Raleigh  to  assess  the  Harwich  lands  for  an  outlet  beyond 
reasonable  question. 

It  is  for  an  outlet  and  not  for  benefit  that  the  right  is 
claimed.    The  Legislature  has,  I  think,  given  the  right. 

If  the  right  exist,  we  have  to  consider  the  award. 

I  have  examined  the  very  full  and  careful  reasons  ad- 
duced by  the  learned  Referee,  not  satisfying  myself  with 
only  one  perusal. 

I  am  unable  to  see  that  any  error  has  been  committed 
to  w^arrant  our  interference. 

He  finds  that  Harwich  had  made  many  drains,  and  by 
them  "  caused  more  water  to  flow  upon  Raleigh  than 
would  naturally  have  flowed  there,  and  they  brought 
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water  more  rapidly  upon  Raleigh  than  it  would  naturally  Judgment, 
have  come    and  again  he  finds  that  he  cannot  agree  that  Hagarty, 
Harwich  or  Tilbury  East  are  brought  to  a  natural  water-  C.J.O. 
-course,  which  is  of  itself  sufficient  outlet  for  these  town- 
ships within  the  meaning  of  the  law. 

This  is  said  in  reference  to  the  law  of  the  Oxford  case. 
After  full  discussion  of  the  arguments,  he  says :  "  I  have 
•€ome  to  the  conclusion  that  if  the  amendments  to  sections 
585  and  590  have  any  meaning,  they  must  apply  to  such 
^  work  as  is  now  proposed  by  Raleigh." 

He  adds  :  "  I  have  come  to  the  conclusion  that  section 
-590  does  now  authorize  an  assessment  for  outlet  upon  lands 
that  discharge  their  water  through  drains,  whether  these 
drains  are  wholly  artificial,  or  have  been  made  in  the  bed 
of  some  natural  watercourse,  or  run,  or  so-called  creek,  and 
where  the  water  coming  from  these  lands  to  be  assessed, 
flows  upon  and  injures  the  lower  lands,  and  would  continue 
to  do  so  if  an  outlet  had  not  been  made  or  improved." 

The  learned  Referee  has  discussed  and  disposed  of  all 
the  objections  and  arguments  on  behalf  of  Harwich,  and 
-on  the  whole,  I  do  not  see  how  we  can  dififer  from  his  con- 
clusions. 

I  have  examined  the  evidence  of  the  acting  surveyor, 
McGeorge,  and  also  of  Augustine  McDonald. 

Their  evidence  strongly  supports  the  result.  They  are 
both  old  and  experienced  surveyors. 

Objection  was  taken  to  the  placing  of  a  uniform  assess- 
ment on  a  large  number  of  lots. 

The  engineer  expresses  his  view  that  this  assessment 
was  the  most  fair  and  just  method  of  proceeding.  This 
must  be  a  question  of  judgment  resting  with  the  sur- 
veyor, and  I  do  not  see  how  we  can  hold  it  to  be  incorrect 
upon  the  evidence  adduced. 

I  think  the  appeal  must  be  dismissed. 

We  may  regret  the  enormous  balk  of  the  appeal,  and 
the  utterly  useless  printing  of  countless  pages  of  figures 
and  other  wholly  useless  matter.  This,  it  is  to  be  hoped, 
will  be  duly  considered  on  taxation. 
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Judgment.    BURTON,  J.  A.  : — 
Burton, 

J.A.  rpj^jg  gg^gg  came  before  the  Eeferee  as  an  appeal  in  sub- 
stitution presumably  of  the  former  reference  to  arbitration 
under  the  Drainage  Acts,  and  his  right  to  deal  with  it  as 
an  appeal  must  depend,  I  fancy,  on  whether  the  subject 
matter  was  one  with  which  the  arbitrators  could  formerly 
have  dealt,  unless  we  can  find  in  the  amendments  to  the 
Municipal  Act  or  in  the  Drainage  Trials  Act  a  distinct 
authority  for  such  an  appeal. 

The  report  appealed  from  was  that  of  the  engineer 
appointed  by  the  township  of  Raleigh  to  report  on  the 
proposed  work,  a  work  to  be  performed  wholly  within  that 
township  with  a  short  extension  simply  for  outlet  through 
a  portion  of  Tilbury. 

As  I  understand  the  report  it  does  not  profess  to  assess 
any  lands  for  benefit  in  Harwich  so  as  to  bring  the  case 
within  section  576,  but  for  outlet  simply  under  the  pro- 
visions of  sections  585  and  590.  But  I  gather  from  the 
papers  that  a  copy  of  the  report  was  served  as  required 
by  section  579  on  the  head  of  the  township  of  Harwich. 

Under  the  Consolidated  Act  of  1883,  when  the  work 
was  confined  to  one  township,  before  any  work  could  be 
proceeded  with,  surveys  and  estimates  had  to  be  made  by 
an  engineer,  and  an  assessment  on  the  real  property  to  be 
benefited,  after  which  the  council  could  pass  a  by-law  for^ 
inter  alia,  assessing  and  levying  in  the  same  manner  as 
other  taxes  are  levied  on  the  property  benefited  (including 
roads  held  by  joint  stock  companies  or  individuals)  accord- 
ing to  the  benefit  derived,  and  for  determining  what  real 
property  would  be  benefited,  subject  to  an  appeal  to  the 
Court  of  Bevision  and  County  Judge. 

That  Act  also  provided  for  extending  the  work  beyond 
the  limits  of  the  municipality,  and  even  where  they  did 
not  extend  beyond  these  limits,  when  they  benefited  lands 
in  an  adjoining  municipality  or  greatly  improved  any 
road  lying  within  that  municipality,  then  the  engineer 
con  Id  charge  the  lands  so  benefited,  and  the  corporation. 
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person  or  company  whose  roads  were  improved,  with  such  Judgment, 
proportion  of  the  costs  of  the  works  as  he  might  deem  just.  Burton, 

In  the  two  latter  cases  the  council  in  which  the  drainage 
is  commenced  is  to  serve  the  head  of  the  other  council  or 
councils  with  a  copy  of  the  report,  etc.,  which  is  to  be 
binding  unless  appealed  from. 

The  council  of  such  last  mentioned  municipality  is 
thereupon  within  a  named  period  to  pass  a  by-law  to  raise 
the  sum  named  in  the  report,  or  such  sum  as  is  determined 
on  by  the  arbitrators. 

These  are  the  only  cases  in  which  a  reference  to  arbi- 
trators was  allowed,  shewing  very  clearly,  I  think,  not- 
withstanding a  dissentient  opinion  by  one  of  the  Judges 
of  the  Supreme  Court,  that  the  gross  amount  to  be  con- 
tributed by  the  municipality  was  alone  subject  to  their 
award,  the  proper  tribunal  for  adjusting  the  rights  of 
the  individuals  whose  lands  were  assessed  being  still  the 
Court  of  Revision  and  the  County  3  udge. 

If  this  were  a  case  in  which  Raleigh  was  assessing  any 
lands  in  another  municipality  for  benefit,  I  have  no  doubt 
that  the  Referee  would  be  the  proper  party  to  adjudicate 
upon  the  right  so  to  assess  and  as  to  the  gross  amount. 

This  is  not  a  case  of  that  kind.,  and  the  question  to  my 
mind  is,  whether,  in  the  recent  enactment  authorizing  the 
assessment  in  another  township  for  outlet,  the  Legislature 
has  intended  to  import  the  machinery  created  under  sec- 
tions 579  et  seq.,  or  to  give  power  to  one  township  to  levy 
assessments  upon  lands  in  another,  or  has  failed  to  pro- 
vide the  proper  means  to  enforce  the  provisions  of  these 
new  enactments. 

Section  585,  as  I  read  it,  provides  that  in  any  case 
wherein  the  better  to  maintain  any  drain,  or  to  prevent 
damage  to  adjacent  lands,  it  shall  be  deemed  expedient  ta 
change  the  course  of  such  drain  or  make  a  new  outlet,  or 
otherwise  extend,  improve,  or  alter  the  drain,  the  council 
of  the  municipality  whose  duty  it  is  to  preserve  and  main- 
tain the  drain,  may,  on  the  report  of  an  engineer,  under- 
take and  complete  the  alterations  or  improvements  or 
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Judgment,  extensions  specified  in  the  report  under  the  provisions  of 
Burton,  sections  569  to  582,  without  any  petition ;  and  the  engi- 
neer,  Court  of  Revision,  County  Judge  or  Referee  (as  the 
case  may  be)  shall  have  all  the  powers  to  assess  and 
charge  lands  and  roads  conferred  by  those  sections  and 
section  590 ;  that  is  to  say,  reddendo  singula  singulis,  in 
cases  where  the  work  was  entirely  within  the  municipal- 
ity, the  whole  of  the  machinery  would  be  provided  by 
passing  a  by-law  to  assess  and  levy,  with  a  right  to  appeal 
•  to  the  Court  of  Revision  and  County  Judge  ;  where  the 
drainage  was  carried  into  an  adjoining  township  or  lands 
there^in  were  benefited,  then  by  pursuing  the  course 
pointed  out  in  section  579,  and  then  the  arbitrator's  pow- 
ers are  transferred  to  the  Referee. 

How  then  is  section  590  to  be  construed  ?  It  would  re- 
quire, I  think,  much  more  definite  language  to  warrant  us 
in  assuming  that  such  a  radical  change  was  intended  as 
giving  power  to  one  municipal  body  to  levy  taxes  in 
another's  limits  without  any  provision  being  made  for  revis- 
ing the  assessment  of  the  engineer.  That  view  must,  there- 
fore, be  rejected. 

I  think,  therefore,  it  must  be  read  as  if  the  power  to 
assess  for  outlet  was  placed  in  the  same  category  as  the 
power  to  assess  for  benefit,  and  that  being  so,  the  Referee 
had  jurisdiction  to  deal  with  this  assessment  to  the  same 
extent  at  least  as  the  arbitrators  could  have  done. 

We  have,  therefore,  to  consider  whether  the  amendment 
to  section  590  authorizes  this  proceeding.  That  amend- 
ment was  made,  no  doubt,  in  consequence  of  the  division  of 
opinion  in  this  Court  in  the  case  of  In  re  Orford  and  How- 
ard, 18  A.  R.  496. 

Some  of  the  difficulties  that  arose  in  that  case  are  dealt 
with.  One  of  those  is  the  doubt  as  to  the  Stover  drain 
first  finding  an  outlet  in  the  Crouch  drain  and  thence 
finding  its  way  ultimately  into  the  works  of  the  township 
of  Howard.  That  is  now  remedied  by  providing  that  if  a 
drain  already  constructed,  hereafter  constructed,  or  pro- 
posed to  be  constructed,  by  a  municipality,  is  used  as  an 
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•outlet,  or  will  provide,  when  constructed,  an  outlet  for  the  Judgment, 
waters  of  another  municipality ;  or  if  from  the  lands  of  burton, 
smj  municipality,  company,  or  individual,  water  is  by  any 
means  caused  to  flow  upon  and  injure  the  lands  of  another 
municipality,  company  or  individual,  then  the  lands  that 
use  or  will  use  such  drain  when  constructed  as  an  outlet, 
either  immediately  or  by  means  of  another  drain  from  which 
water  is  caused  to  flow  upon  or  injure  lands,  may  be  as- 
sessed in  such  proportion  and  amount  as  may  be  ascertained 
by  the  engineer,  under  the  formalities  provided  in  the  fore- 
going sections  for  the  construction  and  maintenance  of  any 
such  drain.  I  cannot  help  thinking  that  this  system  of 
legislation,  by  reference  to  other  sections  dealing  with 
different  subjects,  is  a  vicious  one  and  very  embarrassing. 
It  would  add  but  little  to  the  length  of  the  enactment  if  it 
contained  a  sort  of  code,  applying  to  each  system,  ex.  gr.  to 
the  ordinary  case  where  it  is  wholly  within  a  municipality, 
or  to  the  case  where  the  works  extend  into  another  muni- 
•cipality,  or  where  the  work  is  undertaken  by  the  county 
or  under  section  590,  etc.,  and  providing  a  separate  machi- 
nery for  each. 

I  have  remarked  that  some  of  the  difiiculties  which  were 
supposed  to  exist  in  the  Orford  case  have  been  overcome,  and 
whether  the  difficulty  arising  from  the  construction  placed 
by  this  Court  on  the  words  "  cause  to  flow,"  has  been  over- 
come, it  is  not  in  this  case  necessary  to  enquire.  The  en- 
gineer has  found,  and  the  Referee  has  approved  of  the  find- 
ing, that  about  2,800  acres  of  land  in  Harwich  use,  by 
means  of  the  Flock  drain,  the  Raleigh  Plains  drain  as  an 
'Outlet  for  the  waters  drained  off  by  the  Howard  and  Lewis 
drains  and  branches  and  are  chargeable  for  outlet  for  said 
improvement. 

That  seems  to  bring  this  case  within  the  statute. 

Here  is  a  drain  already  constructed  and  proposed  to  be 
improved,  which  is  used  as  an  outlet  for  the  water  of  lands 
in  Harwich,  and  those  lands,  therefore,  are  liable  to  be 
assessed  in  such  proportion  and  amount  as  may  be  ascer- 
tained by  the  engineer  for  the  construction  and  mainten- 
ance of  the  drain  proposed  to  be  constructed. 
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Judgment.  It  is  said  that  Harwich  has  done  nothing  since  the 
Burton,  amendment  to  the  statute  was  passed,  but  at  the  time  of 
the  passing  it  was  using  this  drain  as  an  outlet  and  comes^ 
therefore,  directly  within  it,  although  roads  are  not  men- 
tioned in  section  590.  If  I  am  right  in  my  interpretation 
the  sections  referred  to  in  it  warrant  the  assessment. 

On  the  whole,  with  some  doubt  as  to  the  proper  inter- 
pretation of  the  amended  section,  I  agree  with  the  learned 
Keferee  in  his  conclusions  and  think  the  appeal  should  be 
dismissed. 

Osler,  J.  A. : — 

I  am  of  opinion  that  the  appeal  should  be  allowed.  I 
think  that  notwithstanding  the  amendments  to  sections 
585  and  590  of  the  Municipal  Act,  K  S.  0.  ch.  184,  which 
now  (as  amended)  appear  in  the  corresponding  sections  of 
the  Municipal  Act  of  1892,  55  Vic.  ch.  42  (0.),  the  case 
is  governed  by  our  decision  in  In  re  Orford  and  Howard, . 
18  A.  R.  496. 

I  think  that  if  the  Legislature  meant  to  place  such  an 
extraordinary  burden  upon  an  upper  township  as  is  here 
sought  to  be  placed  by  Raleigh  upon  Harwich,  which 
neither  needs,  nor  is  benefited  by,  the  proposed  works,  they 
would  have  said  so  in  clear  and  unmistakeable  language. 
If  the  respondents'  contention  prevails  there  seems  nothing 
to  prevent  Raleigh  from  assessing  Harwich  for  outlet,  not 
merely  anywhere  along  its  border,  wherever  a  drain  from 
Harwich  enters  into  one  of  Raleigh's  drains,  but  also 
anywhere  across  the  whole  of  that  township  wherever  it 
can  be  seen  that  the  Harwich  waters  are  led  or  pass  through 
it  by  means  of  Raleigh's  drains  until  they  leave  it.  I  see 
not  why  Tilbury  East  and  other  lower  townships  may  not 
do  the  same  until  the  waters  are  finally  discharged  into 
the  Thames.  But  proceedings  of  the  kind  which  Raleigh 
now  proposes  to  take  are  not,  I  think,  in  the  contemplation  | 
of  the  Act. 
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Maclennan,  J.  A.  :— 


Judgment. 


Maclenijan, 
J.  A. 


I  do  not  see  how,  consistently  with  our  judgment  in 
In  re  Howard  and  Orford^  ISA.  R  496,  we  can  uphold  the 
decision  of  the  learned  Keferee. 

The  two  cases  are  precisely  alike  in  their  circumstances. 
Irj  the  former  case  the  township  of  Howard  sought  to 
charge  lands  in  Orford  with  a  proportion  of  the  cost  of 
enlarging  and  deepening  an  original  watercourse  within 
the  limits  of  Howard,  not  because  the  work  would  in  any 
way  benefit  lands  in  Orford  but  because  the  drainage  of 
Orford  reached  the  watercourse  intended  to  be  enlarged 
and  deepened,  above  the  proposed  improvements,  and 
would,  therefore,  necessarily  use  the  improved  channel  as  an 
outlet.  Precisely  the  same  thing  is  sought  to  be  done  in 
this  case  by  the  township  of  Harwich.  In  the  former  case 
it  was  contended  that  the  proposed  assessment  was  autho- 
rized by  section  590  of  the  Municipal  Act,  as  found  in  the 
Revised  Statutes  of  1887  and  amended  by  52  Vic.  ch.  36,  sec. 
37,  and  53  Vic.  ch.  50,  sec.  37.  In  the  present  case  the 
corresponding  section  (590)  of  the  Municipal  Act  of  1892, 
55  Vic.  ch.  42  (O.),  is  relied  on,  but  it  is  said  that  it  has  been 
so  amended  that  what  we  decided  could  not  be  done  by 
the  township  of  Howard,  can  now  be  done  by  the  township 
of  Raleigh,  and  I  think  the  question  which  we  have  to  deter- 
mine is  whether  that  is  so. 

In  his  judgment  the  learned  Referee  admits  that  the 
proposed  work  is  of  no  benefit  to  Harwich.  He  says  :  "  I 
have  not  overlooked  the  fact,  and  it  is  a  fact  which  Har- 
wich and  Tilbury  are  entitled  to  the  benefit  of,  if  I  am 
wrong  in  my  decision,  that  the  work  now  proposed  by 
Raleigh  is  not  at  all  necessary  for  the  higher  townships. 
Mr.  McGeorge  himself  says  :  The  Harwich  lands  are  fifty 
feet  above  the  Raleigh  lands,  and  there  is  a  rapid  fall ; 
that  the  drainage  of  these  lands  in  Harwich  or  Tilbury 
East  will  not  be  improved,  so  there  is  no  pretence  that 
the  lands  in  Harwich  or  Tilbury  East  could  be  assessed 
for  benefit.  If  they  cannot  be  assessed  by  Raleigh  under 
section  590  they  cannot  be  assessed  at  all." 
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Judgment.  At  the  outset  it  is  a  somewhat  startling  proposition  to 
Maclennan,  say  that  the  Legislature  has  enacted  that  landowners  shall 
be  chargeable  with  large  sums  for  which  there  can  be  na 
pretence  that  they  have  received  or  can  receive  any  benefit. 
Such  legislation  could  hardly  be  called  by  any  other  name 
than  confiscation,  and  before  we  can  uphold  the  judgment 
of  the  learned  Eeferee  we  must  be  very  clear  that  such  is 
the  meaning  and  intention  of  the  language  used  by  the 
Legislature. 

In  his  judgment  in  the  Howard  and  Orford  case  the 
Chief  Justice  has  pointed  out  the  important  difference 
between  an  original  drain  wholly  artificial,  and  a  drain 
which  was  originally  a  watercourse,  which  has  been 
enlarged  or  deepened  under  the  drainage  laws.  The  first 
is  a  quasi  private  work  for  the  use  and  benefit  of  those 
only  who  have  constructed  it,  and  into  which  other  persons 
have  no  right  to  lead  or  turn  their  water.  The  other  is 
still  a  watercourse,  with  all  its  legal  incidents,  and  among 
others  the  right  of  all  persons  to  use  it  as  it  passes  by  or 
through  their  land,  for  drainage  purposes.  Now,  what  the 
people  of  Harwich  did  was  to  make  one  of  the  creeks  which 
naturally  flowed  through  their  township  drain  their  land. 
That  was  their  common  law  right,  a  right  recognized  by  the 
provisions  of  the  Ditches  and  Watercourses  Act  ever  since 
the  year  1834,  and  if  they  deepened  and  straightened  their 
watercourses  in  their  own  territory,  or  even  outside  of  their 
own  territory,  so  long  as  they  did  it  with  proper  legal 
authority,  their  right  to  use  them  for  drains  was  thereby  in 
no  way  impaired  or  lessened,  nor  was  the  legal  character 
of  that  right  in  any  way  changed  or  altered.  Their  legal 
right  to  use  the  watercourses  for  drainage  purposes  re- 
mained and  continued  as  it  had  been  from  the  beginning. 

It  was,  however,  attempted  to  be  shewn  that  what  were 
called  creeks,  and  through  and  along  which  the  Harwich 
drains  were  made,  were  not  legal  watercourses  at  all,  but 
were  mere  swales  of  stagnant  water,  which  gave  the 
Harwich  people  no  legal  right  to  turn  their  water  down 
into  Raleigh.    I  have  considered  the  evidence  on  this  point 
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with  great  care,  and  I  think  it  clear  the  creeks  were  legal  Judgment, 
watercourses.    If  there  be  a  stream  of  flowing  water  with  maclennan^ 
well  defined  banks  at  some  points,  but  which  at  inter-  J-^- 
mediate  points  spreads  out  into  something  like  a  pond  or 
small  lake,  I  c  mnot  doubt  the  whole  is  a  legal  water- 
course, and  the  owner  of  the  pond  or  small  lake  may  by 
excavation  and  embankment  confine  it  to  a  narrow  channel 
when  it  passes  through  his  land,  and  it  is  still  notwith- 
standing a  natural  watercourse.    Before  the  country  was 
cleared  of  the  forest  the  water  of  all  streams  was  obstructed 
and  hindered  in  its  flow,  more  or  less,  by  fallen  timber, 
and  the  same  thing  often  caused  the  water  to  spread  over 
wide  spaces,  after  heavy  rains  or  freshets,  and  in  applying 
the  definitions  of  a  watercourse  to  be  found  in  the  English 
books  the   difference   between  a   country  cleared  and 
cultivated  and  one  covered  by  the  original  forest  may  not 
be  forgotten.    The  original  condition  of  the  territory  in 
question  in  this  case  is  well  shewn  in  the  copy  of  the 
original  map  of  the  township  of  Raleigh,  surveyed  in  the 
year  1821,  which  is  in  evidence,  and  which  shews  a  great 
number  of  streams  flowing  towards  and  discharging  in  the 
Raleigh  plains,  which  are  stated  on  the  face  of  the  plan  to 
be  t^e  outlet  of  all  the  waters  of  Raleigh  with  a  trifling 
exception.    While,  therefore,  it  is  true  that  when  the  report 
now  in  question  was  made  the  people  of  Harwich  were 
draining  their  lands  into  channels  which  led  the  water  to 
the  Raleigh  Plain's  drain  and  the  Jeannette  creek  where 
the  proposed  work  is  to  be  done,  these  channels  were, 
and  always  had  been,  natural  watercourses,  which  they  had 
a  legal  right  to  use  for  that  purpose  ;  and  they  were  not 
in  any  way  concerned  with  what  became  of  the  water,  or 
with  its  action  far  down  the  stream.    That  also  was  the 
condition  of  matters  when  section  590  was  amended  and 
enacted  in  its  present  form  on  the  14th  of  April,  1892  ;  and 
it  is  not  disputed  that  the  people  of  Harwich  have  done 
nothing  since  the  latter  date  to  subject  them  to  the  assess- 
ment complained  of. 

The  question  then  is  whether  section  590  authorizes  that 
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Judgment,  assessment.  The  work  for  which  it  is  proposed  to  charge 
Maclennan,  the  people  of  Harwich  is  the  enlargement  and  deepening 
of  the  Kaleigh  Plain's  drain  and  the  Jeannette  creek,  which 
together  form  the  outlet  for  the  greatest  part  of  the  drain- 
age of  Raleigh  and  a  great  part  of  that  of  Harwich,  and 
while  both  the  creek  and  the  drain  were  originally  natural 
watercourses,  they  were  both  a  good  many  years  ago 
deepened  and  enlarged  under  the  drainage  laws,  so  that 
they  no  doubt  come  within  the  description  of  the  drains 
dealt  with  by  section  585  of  the  Municipal  Act ;  and  it  is 
under  the  authority  of  that  section  that  the  work  is  pro- 
posed to  be  done.  The  work  is  said  to  be  necessary  in 
order  to  prevent  damage  to  adjacent  lands,  and  the  re- 
spondents are  proceeding  without  petition.  They  claim, 
as  expressed  in  that  section,  that  the  engineer  has  the 
power  to  assess  which  is  conferred  by  the  previous  sections 
of  the  Act,  and  also  by  section  590.  i 

This  amended  section  590,  as  remarked  by  my  brother 
Osier  in  the  Howard  and  Orford  case,  provides  for  two 
classes  of  cases,  though  the  cases  are  not  the  same  as  they 
were  under  the  old  section.  The  two  which  alone  caii  be 
regarded  as  in  any  way  bearing  on  the  present  appea^  are 
these :  1.  A  drain  already  constructed  used  as  an  outlet 
for  the  water  of  the  lands  of  another  municipality ;  and  2, 
water  from  the  lands  of  any  municipality  by  any  means 
caused  to  flow  upon  and  injure  the  lands  of  another  muni- 
cipality. Now,  taking  the  first  case,  let  us  see  what  the 
Legislature  says.  Neglecting  immaterial  words,  it  is  this  : 
If  a  drain  already  constructed  is  used  as  an  outlet  for  the 
water  of  the  lands  of  another  municipality,  the  lands  that 
use  such  drain  as  an  outlet  either  immediately  or  by  means 
of  another  drain  from  which  water  is  caused  to  flow  upon 
and  injure  lands,  may  be  assessed  in  such  proportion  and 
amount  as  may  be  ascertained  by  the  engineer  under  the 
formalties  provided  in  the  foregoing  sections  for  the  con- 
struction and  maintenance  of  the  drain  so  used  as  an  outlet, 
or  for  the  construction  and  maintenance  of  such  drain  or 
drains  as  may  be  necessary  for  carrying  from  such  lands 
the  waters  so  caused  to  flow  upon  and  injure  the  same. 
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Then,  taking  the  other  case,  it  will  read  thus  :  If  from  Judgment, 
the  lands  of  any  municipality  water  is  by  any  means  maclennan, 
caused  to  flow  upon  and  injure  the  lands  of  another  mu-  J--^* 
nicipality,  then  the  lands  that  use  such  drain  as  an  outlet 
either  immediately  or  by  means  of  another  drain  from 
which  water  is  caused  to  flow  upon  and  injure  lands  may 
be  assessed  for  construction  and  maintenance  as  before. 
It  may  as  well  be  remarked  at  once  upon  this  case  that 
it  seeins  altogether  insensible,  and  that  the  words  "  if  from 
the  lands  of  any  municipality,"  etc.,  must  have  been 
inserted  into  or  alJowed  to  remain  in  the  clause  from  inad- 
vertence and  without  perceiving  that  they  did  not  harmonize 
with  the  rest  of  the  section.    If,  therefore,  the  Referee's 
judgment  can  secure  any  support  from  the  section  it  must 
be  from  the  first  case  provided  for  as  above  expressed. 

Now,  if  the  words  "  drain  already  constructed,"  be  used 
in  the  widest  sense,  and  to  include  original  watercourses 
which  have  been  improved  by  deepening  or  widening 
under  the  drainage  laws,  it  must  be  conceded  that  they 
include  the  present  case  ;  because  the  drain  proposed  to  be 
improved  is  in  part  the  outlet  for  the  Harwich  waters,  and 
the  question  is  whether  the  words  are  so  used,  or  ought  to 
be  so  construed.  In  the  first  place  the  words  themselves 
are  not  strictly  appropriate  to  such  a  case.  They  do  not 
naturally  suggest  to  the  mind  an  original  watercourse 
which  has  been  deepened  or  widened,  but  rather  a  drain 
which  is  wholly  artificial.  And  so  in  section  569  the 
authority  given  to  municipalities  is  expressed  to  be  for  the 
deepening  or  straightening  of  any  stream,  creek  or  water- 
course, or  for  the  draining  of  property,  or  for  the  removal 
of  any  obstruction  which  prevents  the  free  flow  of  the 
waters  of  any  stream,  creek  or  watercourse,  etc.  So  also 
the  form  of  by-law,  prescribed  by  section  570,  distinguishes 
between  deepening  streams  and  drainage  in  the  proper 
sense,  and  the  same  distinction  is  made  in  section  581  (2). 
No  doubt  it  must  be  admitted  that  in  some  other  sections  of 
the  Act  as  583  (3)  and  585,  a  larger  meaning  ought  to  be 
given  to  the  word  "  drain,"  but  that  is  to  be  done  by  con- 
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Judgment,   struction,  and  not  from  the  very  force  of  the  word  itself. 
Maclennan,  Then  is  there  any  good  ground  on  which  a  meaning  wider 
than  the  ordinary  one  should  be  given  to  the  word  "  drain  '* 
in  this  section  ?    I  do  not  think  there  is,  but  on  the  con- 
trary much  reason  for  not  doing  so.    In  its  ordinary  mean- 
ing of  an  artificial  drain,  it  is  most  just  that  all  who  use  it 
should  be  assessed  for  its  construction  and  maintenance, 
whereas,  in  the  sense  of  an  original  watercourse,  which  has 
been  deepened,  only  those  who  are  actually  benefited  by 
the  deepening,  that  is  either  where  property  is  better 
drained  thereby,  or  where  property  is  thereby  saved  from 
flooding,  should  do  so.    It  is  evident,  I  think,  that  those 
whose  lands  lie  near  the  low  reaches  of  a  stream  are  under 
a  natural  disadvantage,  as  compared  with  those  whose 
lands  are  high  up.    The  former  lands  are  liable  to  be 
flooded  by  the  water  which  comes  down  from  the  higher 
lands.    That  is  their  misfortune,  and  it  is  no  fault  of  the 
owners  of  the  higher  lands,  and  the  former  have  no  natural 
or  legal  claim  upon  the  latter  either  for  compensation  for 
injury  by  flooding,  or  for  contribution  to  the  expense  of 
works  of  protection.    Therefore,  I  think  the  Legislature  did 
not  intend,  and  could  not  have  intended,  to  make  every 
one  who  rightfully  and  lawfully  drained  into  a  natural 
watercourse  liable  to  contribute  to  the  works  which  land- 
owners far  down  the  stream  might  find  it  necessary  to 
construct  for  their  own  protection,  because  their  lands  hap- 
pened to  be  low  and  flat,  and  liable  to  be  overflowed,  merely 
because  the  watercourse  was  their  common  outlet.    If  the 
Legislature  had  intended  to  do  that  I  think  they  would 
have  said  so  in  clear  and  express  terms. 

There  is  another  consideration  which  leads  to  the  same 
conclusion.  By  the  words  of  the  section  the  assessment 
is  to  be  in  the  proportion  and  amount  ascertained  by  the 
engineer,  etc.,  under  the  formalities  provided  in  the  fore- 
going sections,  and  section  585  says  the  engineer  is  to 
have  all  the  powers  to  assess  and  charge  lands  and  roads 
conferred  by  sections  from  569  to  582  inclusive,  and  also 
by  section  590.    Now,  when  we  examine  the  sections  re- 
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f erred  to  we  find  that  the  assessment  is  required  to  be  in  Judgment, 
proportion  to  the  benefit  to  be  derived  from  the  work  by  Maclennak, 
each  lot  or  portion  of  lot  and  road  in  the  locality.    See  J-A. 
section  569,  and  sub-sections  3,  5,  6,  7,  15  16,  and  21,  sec- 
tions 570,  575,  576,  578,  and  581  (1).    There  is  not  only 
no  authority  to  assess  lands  which  are  not  to  be  benefited 
by  the  work,  but  the  only  sum  which  can  be  laid  upon  any 
road  or  lot,  or  part  of  a  lot,  is  the  proportion  of  benefit 
which  it  is  to  derive  from  the  work.    That  being  so  where 
there  is  no  benefit  no  charge  whatever  can  be  made.  Here 
it  is  admitted  that  there  is  and  can  be  no  benefit  to  the 
people  of  Harwich,  and  their  lands  can,  therefore,  not  be 
charged  with  any  sum  whatever. 

It  was  also  contended  that  the  Harwich  people  might 
be  regarded  as  being  benefited  by  the  proposed  work  in- 
asmuch as  it  would  save  them  from  liability  for  damages 
occasioned  by  overflow  at  Jeannette  creek  and  the  Raleigh 
Plains  of  water  coming,  among  other  sources,  from  their 
township.  But  if  I  am  right  in  holding  that  the  Harwich 
people  had  a  legal  right  to  drain  into  the  channels  used 
by  them,  because  they  were  legal  watercourses  notwith- 
standing the  deepening  and  other  improvements  made 
upon  them,  it  follows  that  they  are  under  no  liability  for 
any  such  damages,  and  that  no  actions  for  such  damages 
could  be  successfully  maintained  against  them. 

There  were  other  objections  to  the  report  of  the  engineer 
which  were  ably  urged  by  Mr.  Wilson,  but  being  of  opinion, 
for  the  reasons  which  I  have  given,  that  section  590,  as 
amended  in  1892,  is  confined  in  its  proper  construction  to 
drains  properly  so  called,  and  does  not  extend  to  or  include 
original  watercourses  which  have  been  artificially  deepened 
or  enlarged,  it  is  unnecessary  to  express  any  opinion  upon 
them. 

I  think  the  appeal  should  be  allowed. 

The  Court  being  equally  divided 
in  opinion,  the  appeal  was 
dismissed  with  costs. 
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In  re  Hanna  et  al.  v.  Coulson. 

Prohibition — Division  Court  —  Garnishee — Defendant  —  A fter  Judgment 
Summons— B.  S.  O.  ch.  51^  sec.  235. 

A  garnishee  is  not  a  defendant  within  the  meaning  of  sections  235  et  seq. 

of  the  Division  Courts  Act,  R.  S.  O.  ch.  51,  and  is  not  examinable 

under  after-judgment  summons. 
Judgment  of  the  Queen's  Bench  Division,  23  0.  R.  493,  afl&rmed. 

Statement  This  was  an  appeal  by  the  primary  creditors  from  the 
judgment  of  the  Queen's  Bench  Division,  reported  23  0.  R, 
493. 

The  primary  creditors  obtained  a  judgment  in  the  Di- 
vision Court  for  $200  against  a  primary  debtor  and  a  gar- 
nishee, and  then  issued  an  after-judgment  summons  against 
the  latter.  He  moved  for  prohibition,  which  was  granted 
by  the  Queen's  Bench  Division,  and  the  appeal  of  the 
primary  creditors  was  argued  before  Hagarty,  C.  J.  0., 
Burton,  Osler,  and  Maclennan,  J  J.  A.,  on  the  17th  of 
September,  1894. 

Aylesworth,  Q.  C,  for  the  appellants.  The  word  "  de- 
fendant" cannot  have  been  used  in  sections  235  to  248 
of  the  Division  Courts'  Act  in  the  strict  technical  sense, 
for  speaking  precisely  there  is  no  defendant  after  judg- 
ment, but  as  equivalent  to  "judgment  debtor."  While 
it  is  true  that  the  amendment  instituting  garnishment 
proceedings  was  passed  after  the  introduction  of  the 
provisions  for  judgment  summons,  it  must  be  assumed,  in 
the  absence  of  an  express  declaration  to  that  effect,  that 
the  Legislature  intended  that  all  parts  of  the  Act  as 
amended  should  harmonize  and  not  that  the  new  pro-, 
visions  should  constitute  a  distinct  and  exclusive  remedy, 
resort  to  which  should  preclude  the  subsequent  application 
of  other  relief  provided  by  the  same  Act.  The  use  of  the 
terms  "  primary  creditor,"  "  primary  debtor  "  and  "  garni- 
shee," in  garnishment  proceedings,  is  for  convenience  only, 
to  avoid  the  confusion  that  would  arise  if  the  word  "  de- 
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f endant "  were  used  as  applicable  to  two  different  persons  Argument, 
defending  in  different  interests  and  with  different  rights 
in  the  same  suit,  but  after  judgment  the  same  confusion 
need  not  be  apprehended.  The  use  of  the  adjective  "  pri- 
mary" in  designating  the  parties  to  the  principal  suit 
involves  the  conclusion  that  there  are  in  that  suit  a  second- 
ary creditor  and  debtor  between  whom  an  issue  is  to  be 
made  and  tried  and  judgment  rendered.  There  is  no 
distinction  in  the  Division  Courts'  Act  and  none  in  reason 
between  a  garnishee,  after  a  judgment  against  him,  which 
constitutes  him  a  judgment  debtor,  and  any  other  judg- 
ment debtor.  By  garnishment  proceedings,  the  primary 
creditor  is,  to  the  extent  of  his  claim  against  the  primary 
debtor,  subrogated  to  the  rights  of  such  primary  debtor 
against  Ms  debtor,  the  garnishee,  and  in  the  absence  of  an 
express  provision  to  the  contrary,  the  primary  creditor 
should  have,  against  the  garnishee  after  judgment,  all  the 
means  of  enforcing  payment  given  by  the  statute  :  Cowan 
V.  Garlill,  52  L.  T.  N.  S.  431 ;  33  W.  R.  583. 

/.  B.  Clarke,  Q.  C,  and  Charles  Swahey,  for  the  re- 
spondent. The  provisions  respecting  garnishment  of  debts 
in  Division  Courts  were  first  introduced  in  1869  by  32, 
Vic.  ch.  23,  sees.  5  et  seq.  (0.),  and  it  is  to  be  noted  that,  not- 
withstanding the  introduction  of  these  provisions,no  change 
has  at  any  time  been  made  in  the  sections  authorizing  the 
examination  of  judgment  debtors,  so  as  to  make  those 
sections  applicable,  in  so  many  words,  to  the  case  of  a  gar- 
nishee who  has  been  ordered  to  pay  to  the  primary  creditor 
the  amount  of  a  debt  due  by  him  to  the  primary  debtor. 
The  language  used  in  sections  235,  et  seq.,  of  the  present 
Act,  is  clear,  and  a  garnishee  is  not  and  cannot  be  held  to 
be  a  "  defendant "  as  that  term  is  used  in  these  sections, 
which,  as  they  authorize  the  Judge,  before  whom  the  ex- 
amination is  had,  to  commit  the  party  who  has  been 
examined  to  gaol  in  certain  cases,  must  be  construed 
strictly.  It  was  held  in  In  re  Holland  v.  Wallace, 
8  P.  R.  186,  that  a  garnishee  was  not  a  defendant  within 
the  meaning  of  R.  S.  0.  (1877),  ch.  47,  sec.  62,  now  section 
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Argument.  81  of  R  S.  0.  ch.  51,  and  the  same  meaning  should  be 
given  to  that  word  in  section  285.  And  see  Cameron  v. 
Allen,  10  P.  R.  192.  A  garnishee  is  merely  a  person 
warned  not  to  pay  money  to  the  defendant  who  is  in- 
debted to  the  plaintiff :  Wood  v.  Joselin^  IS  A.  "R.  59  ;  In  re 
Stanhope  Silkstone  Collieries  Co.,  11  Ch.  D.  160  ;  Chatterton 
V.  Watney,  17  Ch.  D.  259  ;  In  re  Combined  Weighing  and 
Advertising  Machine  Co.,  43  Ch.  D.  99.  Cowan  v.  Carlill, 
52  L.  T.  N.  S.  431  ;  33  W.  K  583,  was  decided  on  a  statute 
entirely  different  from  that  in  question  here. 
Aylesworth,  Q.  C,  in  reply. 

November  13th,  1894.    Osler,  J.  A.  : — 

This  is  an  appeal  from  the  judgment  of  the  Queen's 
Bench  Division,  ordering  prohibition  at  the  instance  of  the 
garnishee  against  proceedings  taken  by  the  plaintiffs  in  the 
5th  Division  Court  of  Essex  to  examine  him  as  a  judgment 
debtor,  and  the  sole  question  is,  whether  a  garnishee  is  a 
defendant  within  the  meaning  of  section  235  of  the  Division 
Courts  Act,  who  is  liable  to  be  so  examined.    I  agree  with 
the  Queen's  Bench  Division  that  he  is  not.    A  distinction 
has  always  been  maintained  in  the  Act  between  the  plain- 
tiff and  the  defendant  and  garnishee.    The  two  former  are 
parties  to  the  action.    The  latter  is  not.     The  proceed- 
ing against  him  is  collateral  to  the  action  ;  it  is  by  way  of 
attaching  the  debt  he  owes  to  the  primary  debtor  who  is 
always  the  defendant.    A  garnishee  is  not  a  defendant 
within  the  meaning  of  section  81,  which  provides  that 
any  action  cognizable  in  a  Division  Court,  may  be  entered 
and  tried  in  the  Court  holden  for  the  division  in  which 
the  course  of  action  arose,  or  in  which  the  defendant  or 
any  one  of  several  defendants  resides  in  or  at  the  time  the 
action  is  brought :  In  re  Holland  v.  Wallace,  8  P.  R.  186. 
The  case  of  thegarnishee  in  this  respect  is  specially  provided 
for  by  another  section,  section  185.    And  until  the  law 
was  altered  a  garnishee  had  no  right  of  appeal  under  the 
Division  Courts  Act  of  1880,  as  being  "  a  party  to  a  cause 
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Cameron  v.  Allen,  10  P.  R.  192;  and  see  In  re  Turner  v.  Jm-  Judgment. 
perial  Bank,  9  P.  R  19.    The  proceedings,  in  short,  by  Osler, 
and  against  him,  are  special.    Nowhere  in  the  Act  will  he 
be  found  identified  as  or  confounded  with  the  defendant. 

No  doubt  he  becomes  in  one  sense  of  the  word  a  judgment 
debtor  when  a  judgment  to  pay  over  the  debt  attached  has 
been  made  against  him  under  section  184  ;  but  he  is  not, 
in  my  opinion,  such  a  judgment  debtor  as  section  235  relates 
to.  That,  and  the  following  sections,  down  to  248,  are 
placed  under  the  heading  "  Examination  of  judgment  debt- 
ors," but  section  235  plainly  shews  that  it  is  the  defendant 
in  the  action  who  is  subject  to  its  provisions,  for  the  per- 
son to  be  examined,  who  is  described  as  the  defendant,  is 
to  be  examined  touching  his  estate  and  effects,  and  the 
manner  and  circumstances  under  which  he  contracted  the 
debt  or  incurred  the  damages  or  liability  which  formed  the 
subject  of  the  action,  language  which  is  strictly  appropri- 
ate to  the  case  of  the  primary  debtor,  but  not  to  one  who 
is  merely  liable  as  garnishee,  and  is  not  in  the  ordinary 
sense  of  the  word  a  party  to  the  cause.  "  Sul>ject"  of  the 
action  is  that,  in  the  absence  of  which  the  action  would 
not  be  maintainable  at  all,  and  has  no  meaning  as  applied 
to  the  claim  against  the  garnishee,  which  is  no  more  than 
a  species  of  execution,  and  is  not  that  for  w^hich  the  credi- 
tor is  suing,  since  a  garnishment  is  no  sense  an  assignment 
of  the  debt  attached  thereby.  See  Wood  v.  Joselin,  18  A.  R. 
^9,  and  In  re  Stanhope  Silkstone  Collieries  Co.,  11  Ch.  D. 
160  ;  Ckatterton  v.  Watney,  17  Ch.  D.  259,  and  In  re 
■Combined  Weighing  and  Advertising  Co.,  43  Ch.  D.  99, 
there  cited.  It  is  well  observed  in  the  judgment  of  the 
learned  Chief  J ustice  in  the  Court  below,  that  the  clauses 
of  the  Division  Courts,  Act  relating  to  the  examination  of 
judgment  debtors  existed  in  substantially  the  same  words 
long  before  the  introduction  of  the  garnishment  clauses. 

Defendant,"  in  what  is  now  section  235,  then  meant  the 
person  sued  in  the  action,  and  by  no  subsequent  legislation 
has  its  meaning  been  altered. 

When  it  is  seen  that  this  garnishee  is  liable  to  be  exam- 
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Judgment,   {^q^  \)j  j^jg  q^j^  judgment  creditor  on  the  judgment  ob- 
OsLER,     tained  against  him  in  the  High  Court,  the  justice  of  com- 
^       pelling  him  to  submit  to  an  examination  in  the  Division 
Court  as  a  garnishee  in  respect  of  the  same  judgment,  with 
possible  results  as  to  imprisonment,  which  would  not  fol- 
low on  the  other,  is  not  apparent.    The  Legislature  has, 
however,  in  its  wisdom,  now  thought  proper  to  provide 
that  in  future  cases  it  may  be  done,  as  by  57  Vic.  ch.  23, 
section  18  (0.),  clauses  235  to  248  have  been  made  appli- 
cable to  a  garnishee  against  whom  judgment  has  been 
recovered  under  sections  184  or  187  of  the  Act.    This  Act 
was  passed  a  few  days  before  the  j  adgment  now  in  appeal 
was  delivered,  but  of  course  cannot  affect  the  present  case. 
The  appeal  must  be  dismissed  with  costs. 

Maclennan,  J.  A. : — 

I  think  that  the  judgment  must  be  affirmed.  It  would,  in 
my  opinion,  be  an  unwarrantable  extension  of  the  meaning 
of  the  language  of  section  235  of  the  Division  Courts  Act- 
to  apply  it  to  the  case  of  a  garnishee.  The  plaintiffs  cannot 
be  said  to  have  an  unsatisfied  judgment  or  order  for  the 
payment  of  any  debt,  damages,  or  costs  against  the  appel- 
lant. Notwithstanding  the  garnishment  proceedings  the 
garnishee's  debt  is  still  due  to  his  own  creditor  and  not  to 
the  appellants,  and  the  appellants  attach  it  and  receive  it,, 
if  and  when  they  do  receive  it,  not  as  something  due  to 
them  from  the  garnishee,  but  as  something  belonging  to  their 
debtor,  which  they  have  been  enabled  to  lay  hold  of  by  the 
process  of  the  Court.  I  think  it  is  evident  from  its  whole 
scope  that  section  235  was  not  intended  to  include  the  case 
of  a  garnishee,  and  that  the  judgment  or  order  there  re- 
ferred to  means  an  ordinary  judgment  or  order  between 
the  parties  to  an  action. 

I  think  the  judgment  of  the  Court  of  Appeal  in  In  re 
Combined  Weighing  and  Advertising  Machine  Co.,  43 
Ch.  D.  99,  is  conclusive  against  the  appeal.  At  p.  105, 
Bowen,  L.  J.,  shews  that  garnishment  creates  no  debt  either 
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legal  or  equitable  from  the  garnishee  to  the  judgment  Judgment, 
creditor,  and  that  it  does  not  operate  as  an  assignment.  Maclennan, 
The  Lord  Justice  says  :  "  There  is  an  order  of  a  Court  of 
common  law  that  a  sum  equal  to  the  original  debt  shall 
be  paid  by  the  garnishee  to  the  judgment  creditor,  or  as 
an  alternative  that  execution  may  issue  ;  but  I  think  that 
the  relation  which  is  created  by  that  section  and  the  orders 
made  under  it  does  not  create  a  debt  at  all ;  it  creates  an 
attachment  of  a  portion  of  the  debt,  and  in  case  of  non- 
payment confers  the  right  of  issuing  execution  and  nothing 
more." 

It  is  to  be  observed  also  that  the  examination  provided 
for  under  section  235  is  concerning  a  debt,  that  is  a  debt 
due  to  the  party  examining,  and  if  there  be  no  debt  to 
him,  then  the  section  is  wholly  inapplicable. 

Burton,  J.  A. : — 

I  agree  in  dismissing  this  appeal  for  the  reasons  given  by 
Armour,  C.  J.  Any  other  interpretation  of  the  statute 
might  expose  a  person  whose  debt  has  been  garnished  to 
most  serious  inconveniences,  and  until  the  Legislature  has 
expressed  in  unmistakeable  terms  that  it  means  to  extend 
the  meaning  of  the  word  to  a  garnishee  I  shall  decline  so 
to  construe  it. 

Hagarty,  C.  J.  0. : — 

I  agree. 

Appeal  dismissed  with  costs. 


END  OF  VOLUME  XXI. 
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ABATEMENT. 

See  Will. 


ACTION  QUIA  TIMET. 

See  Covenant. 


ADVANCE. 

See  Banks  and  Banking. 


AMBiaUITY. 

See  Patent  of  Invention. 


APPEAL. 

See  NuiSANC^' 


APPEAL  BOOK. 

See  >TuiSANCE. 
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ARBITRATION  AND  AWARD. 

See  Nuisance — Municipal  Corpor- 
ations, 1. 

ARBITRATOR. 

See  Nuisance. 


ASSESSMENT  AND  TAXES. 

Roll — Certificate  of  Clerk — Col- 
lector— Bond — R.  S.  0.  ch.  193,  sec. 
120.] — The  provision  contained  in 
section  120  of  the  Assessment  Act, 
R.  S.  O.  ch.  193,  requiring  the  clerk 
to  deliver  to  the  collector  the  roll 
"  certified  under  his  hand,"  though 
possibly  directory  as  to  time,  is  im- 
perative as  to  the  certiticate,  and  a 
roll,  unsigned  by  the  cleik,  is  not 
sufficient  authority  to  entitle  the 
collector  to  distrain,  an  J  he  and  his 
sureties  are  not  liable  under  their 
bond  for  the  amount  of  uncollected 
taxes. 

Judgment  of  Armouk,  C.  J.,  re- 
versed, Burton,  J.  A,,  .nssenting. 
Town  of  Trent07i  v.  Dyrr  et  al.,  379. 


ASSIGNMENT. 

See  Covenant — Moi/i\:.\GE,  1,  4. 
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ASSIGNMENTS  AND  PREFER- 
ENCES. 

1.  Sale  of  Insolvent's  Estate — 
Secret  Profit  hy  Creditor — Inspector 
— Trusts. '\ — The  assets  of  an  insol- 
vent estate  were  sold  by  the  assignee 
at  a  price  that  was  not  complained 
of,  to  the  insolvent's  wife,  with  the 
approval  of  the  sole  inspector  of  the 
estate,  the  inspector  and  another 
creditor  becoming  responsible  for 
the  payment  of  the  purchase  money, 
and  pursuant  to  a  pre-existing  un- 
disclosed agreement  taking  from  the 
purchaser  a  chattel  mortgage  upon 
these  assets  as  security  not  only  for 
the  amount  of  the  piirchase  money 
but  also  for  the  full  amount  of  their 
claims  against  the  debtor  : — 

Held,  per  Hagarty,  C.J.  O.  That 
the  transaction  was,  legally  speaking, 
an  improper  one,  but  that,  there 
being  no  evidence  that  any  loss  had 
been  caused  to  the  estate  or  any  ad- 
vantage obtained  by  the  defendants, 
no  reference  should  be  directed. 

Per  Burton,  and  Maclennan, 
J  J.  A.  That  the  inspector  and  the 
creditor  could  not  be  ordered  to 
account  for  the  profit,  if  any,  made 
by  them,  that  profit  not  having  been 
made  at  the  expense  of  the  estate  or 
by  virtue  of  the  office  of  trust  tilled 
by  the  inspector. 

Per  OsLER,  J.  A.  That  it  was 
not  shewn  that  the  best  price  had 
been  obtained  ;  that  any  profit  must 
be  accounted  for,  and  that  a  refer- 
ence to  ascertain  the  amount  thereof 
should  be  directed. 

In  the  result  the  judgment  of  the 
Queen's  Bench  Division,  23  O.  R. 
573,  was  reversed.  Segsworth  et  al. 
v.  Anderson  et  al.,  242. 

2.  Covenant  of  Indemnity — R.  S. 
0.  ch.  12J^,  sec.  I.] — The  benefit  of  a 
covenant  by  a  third  person  to  in- 


demnify the  assignor  against  a  mort- 
gage made  by  him  does  not  pass  to 
his  assignee  under  an  assignment  for 
the  general  benefit  of  creditors,  at 
all  events  not  where  there  has  been 
no  breach  of  the  covenant  before  the 
making  of  the  assignment. 

Per  Maclennan,  J.  A.  : — Even  if 
the  covenant  passed,  the  assignee 
would  hold  it  as  bare  trustee  for  the 
assignor,  or  for  the  mortgagees  if 
subsequently  assigned  to  them  by 
the  assignor. 

Judgment  of  the  Queen's  Bench 
Division,  25  O.  R.  50,  reversed. 
Ball  v.  Tennant,  602. 

See  Banks  and  Banking — Bills 
OF  Sale  and  Chattel  Mortgages, 
1,  2. 


ATTACHMENT. 

Contempt  of  Court — Payment  of 
Money — R.  S.  0.  ch.  67,  sec.  6 — 
Practice — Rides  878  et  seq.^ — Sec- 
tion 6  of  R.  S.  O.  ch.  67,  which 
abolishes  process  of  contempt  for 
nonpayment  of  any  sum  of  money 
payable  by  a  judgment  or  order, 
refers  to  payment  of  money  as  be- 
tween debtor  and  creditor  ;  and  de- 
fendants who  are,  by  judgment, 
directed  to  procure  the  discharge  of 
an  encumbrance  wrongfully  placed 
by  them  on  the  plaintiff's  lands  may 
be  attached  for  failure  to  comply 
with  the  judgment,  although  pay- 
ment of  money  may  become  neces- 
sary to  effect  what  is  required. 

Male  V.  BoucUer,  1  Ch.  Ch.  359  : 
2  Ch.  Ch.  254,  overruled. 

But  where  the  judgment  directs 
the  act  to  be  done  within  a  limited 
time  the  defendants  cannot  be  at- 
tached unless  the  judgment,  with  the 
proper  notice  of  the  penalty  for 
default,  has  been  served  upon  them 
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in  time  to  give  them  a  reasonable 
opportuDity  of  complying  with  its 
terms  before  the  expiration  of  the 
prescribed  period;  Meredith,  J., 
dissenting  on  this  point. 

Judgment  of  Boyd,  C,  reported 
{suh  nom.  Roberts  v.  Doriovan)  21 
O.K.  535,  affirmed  on  other  grounds. 
Berry  v.  Donovan,  14. 


BAILMENT. 

See  Brown  v.  Defoe,  466. 


BANKS  AND  BANKING. 

Security  —  Contemporaneous  Ad- 
vance— Bills  of  Exchange  and  Prom- 
issory Notes  —  Renewal — Substitu- 
tion of  Securities — Assignments  and 
Preferences  —  Confession  of  Judg- 
ment— Cognovit  Actionem — 53  Vic. 
<ih.  31,  sees.  7 If,  75  (D.)~R.  S.  0. 
ch.  51,  sec.  113~R.  S.  0.  ch.  124, 
sec.  i.] — A  renewal  of  a  note  is  not 
a  negotiation  of  it  within  the  mean- 
ing of  section  75  of  the  Bank  Act, 
53  Vic.  ch.  31  (D.),  so  as  to  support 
a  security  taken  at  the  time  of  the 
renewal  in  substitution  for  a  previ- 
ously existing  security. 

A  withdrawal  of  defence  under 
section  113  of  the  Division  Courts' 
Act,  H.  S.  O.  ch.  51,  is  not  a  con- 
fession of  judgment  or  cognovit  ac- 
tionem within  the  meaning  of  section 
1  of  the  Assignments  and  Prefer- 
ences Act,  B.  S.  O.  ch.  124. 

Judgment  of  Armour,  C.  J,, 
affirmed.  Bank  of  Hamilton  v. 
Shepherd  et  al.  Bailey  et  al.  v.  The 
Bank  of  Hamilton,  156. 

See  Principal  and  Agent. 
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BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  Lien  Note — Negotiable  Instru- 
ment— Reservation  of  Title.^ — An 
instrument  in  the  form  of  a  promis- 
sory note,  given  for  part  of  the  price 
of  an  article,  with  the  added  condi- 
tion "  that  the  title  and  right  to  the 
possession  of  the  property  for  which 
this  note  is  given  shall  remain  in 
(the  vendors)  until  this  note  is  paid  " 
is  not  a  promissory  note  or  negoti- 
able instrument,  and  the  holder 
thereof  takes  it  subject  to  any  de- 
fence available  to  the  maker  against 
the  vendors. 

Judgment  of  the  First  Division 
Court  of  Peel  reversed.  Dominion 
Bank  v.  Wiggins,  275. 

2.  Patent  of  Invention — Transfer 
of  Patent — ''^  Given  for  Patent  Right" 
—53  Tic.  ch.  33,  sec.  30,  sub-sec.  Jp 
( D.) —  Consideration —  Composition 
Agreement.^ — Sub-section  4,  of  sec- 
tion 30,  of  the  Bills  of  Exchange 
Act,  1890,  53  Yic.  ch.  33  (D.),  re- 
quiring notes,  the  consideration  of 
which  consists  in  whole  or  in  part 
of  the  purchase  money  of  a  patent 
right,  to  have  thereon  the  words 
"  given  for  a  patent  right,"  does  not 
apply  to  notes  given  by  a  firm  to 
cover  the  separate  debt  of  one  of  the 
partners,  one  inducement  to  the  un- 
indebted partner  for  joining  in  the 
notes  being,  to  the  knowledge  of  the 
creditor,  the  transfer  to  him  by  the 
indebted  partner  of  an  interest  in  a 
patent. 

An  advance  of  money  by  a  credi- 
tor to  a  debtor  whose  debt  has  been 
released  by  a  composition  agreement 
is  sufficient  consideration  for  notes 
given  by  that  debtor  and  his  part- 
ner to  the  creditor  for  part  of  the 
released  debt. 

A  consideration  is  necessary  to 
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support  a  subsequent  promise  to  pay 
a  debt  or  the  balance  of  a  debt 
which  has  been  released  by  the 
creditor  or  discharged  by  a  deed  of 
composition  or  discharge. 

Austin  V.  Gordon,  32  U.  C.  E-. 
621,  observed  upon. 

Judgment  of  the  Common  Pleas 
Division,  24  O.  B.  486,  reversed. 
Samuel  et  al.  v.  Fairgrieve  et  al.,  418. 

See  Banks  and  Banking — Prin- 
cipal AND  Agent. 


BILLS  OF  SALE  AND  CHATTEL 
MORTGAGES. 

1.  Renewal — Assignment  for  the 
Benefit  of  Creditors — R.  S.  0.  ch. 
124,  sec.  12— R.  S.  0.  ch.  125,  sees. 
11,  i<5.] — An  assignee  for  the  be- 
nefit of  creditors  under  a  general 
assignment  made  and  registered 
pursuant  to  the  Assignments  and 
Preferences  Act,  B,  S.  O.  ch.  124, 
may  renew  a  chattel  mortgage  made 
in  favour  of  his  assignor,  without  the 
execution  and  registration  of  a 
specific  assignment  of  that  mortgage. 
A  renewal  statement,  in  itself  in 
proper  form,  alleging  title  through 
the  assignment  for  the  benefit  of 
creditors,  is  sufficient. 

Judgment  of  the  County  Court  of 
Simcoe  affirmed.  Fleming  et  al.  v. 
Ryan  (&  Co.,  39. 

2.  Agreement  to  give  Security —  R. 
S.  0.  ch.  125,  sec.  6 — Assignments 
and  Preferences — 55  Vic.  ch.  26,  sec. 
2  ( 0.).^^ — An  assignee  for  the  gen- 
eral benefit  of  creditors  is,  by  virtue 
of55Yic.  ch.  26,  sec.  2(0.),  en- 
titled to  take  advantage  of  irregu- 
larities or  defects  in  a  chattel  mort- 
gage made  by  the  assignor  to  the 
same  extent  as  an  execution  creditor 


where  such  mortgage  is  by  reason  of 
such  defect  "  void  against  creditors." 

As  against  such  an  assignee  an 
oral  agreement,  of  which  he  haa 
notice,  by  the  assignor  to  give  to  an 
endorser  a  chattel  mortgage  to  secure 
him  against  liability,  will  be  enforced. 

Where  a  chattel  mortgage  is  taken 
to  secure  a  debt,  the  time  for  pay- 
ment may  be  extended  beyond  a  year. 

Judgment  of  BosE,  J.,  affirmed. 
Kerry  v.  James  et  al.,  338. 

3.  Simple  Contract  Creditors  — 
"  Void  as  against  Creditors  "  —  55 
Vic.  ch.  26,  sec.  2  (0.;.]—"  Void  as. 
against  creditors  "  in  section  2  of  55- 
Yic.  ch.  26  (O.),  which  extends  the 
provisions  of  the  Act  respecting 
Mortgages  and  Sales  of  Personal 
Property  to  simple  contract  creditors 
suing  on  behalf  of  themselves  and 
other  creditors,  must  be  read  "  void- 
able as  against  creditors,"  and  a  sale 
of  the  mortgaged  goods  by  the  mort- 
gagee before  an  election  is  made  by 
the  simple  contract  creditors  com- 
mencing proceedings  to  attack  the 
mortgage  cannot  be  impeached. 

Whether  such  an  action  can  be 
brought  by  a  simple  contract  creditor- 
whose  debt  is  not  due,  qucere. 

Judgment  of  Armour,  C.  J.,  re- 
versed. Meriden  Bripannia  Co.  v.. 
Braden  et  al.,  352. 

4.  Description  —  After  Acquired 
Goods— R.  S.  0.  ch  125,  sec.  27— 
55  Vic.  ch.  26,  sec.  1  (0.)—A  des- 
cription in  a  chattel  mortgage  of  after 
acquired  goods  as  "all  other  ready- 
made  clothing,  tweeds,  trimmings, 
gents'  fui-nisbings,  furniture  and  fix- 
tures and  personal  property,  which 
shall  at  any  time  during  the  currency 
of  this  mortgage  be  brought  in  or 
upon  the  said  premises  or  in  or  upon 
any  other  premises  in  which  the  said 
mortgagor  may  be  carrying  on  busi- 
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^ness,"  is  sufficient  and  binds  goods  of 
the  kinds  mentioned  in  premises  to 
which  the  mortgagor  moves  after 
making  the  mortgage,  and  the  amend- 
ing Act  55  Yic.  ch.  26  (0.)  has  not 
made  any  difference  in  this  respect. 

Judgment  of  MacMahon,  J.,  af- 
^rmed.    Horsfall  v.  Boisseau,  663. 


BOND. 

See  Assessment  and  Taxes. 


CARRIERS. 

See  Railways,  1,  3  —  Grant  v. 
Jforthern  Pacific  Junction  E.  W  Co., 
322. 


CASES. 

Austin  V.  Gordon,  32  U.  C.  R. 
621,  observed  upon.] — See  Bills  of 
Exchange  and  Promissory  Notes,  2. 

Beam  v.  Beam,  24  O.  K  189, 
approved.] — See  Life  Insurance. 

Cleaver  v.  Mutual  Reserve  Fund 
Life  Association,  [1892]  1  Q.  B. 
147,  distinguished.] — See  Will,  3. 

Coventry  v.  McLean,  22  O.  R  1, 
approved.] — See  Landlord  and  Ten- 
ant. 

Holme  v.  Guppy,  3  M.  &  W.  387 
followed.] — See  Contract,  1. 

Leith  V.  Freeland,  24  XJ.  C.  R. 
132,  distinguished.] — See  Covenant. 

Lynn,  Re,  Lynn  v.  Toronto  General 
Trusts  Company,  20  O.  R.  475, 
approved.] — See  Life  Insurance. 


■  Male  V.  Bouchier,  1  Ch,  Ch.  359  ; 
2  Ch.  Ch.  2o4,  overruled.]— ^S'ee  At- 
tachment. 

Mewhurn  v.  Mackelcan,  19  A.  R. 
729,  distinguished.] — See  Covenant. 

In  re  Orford  and  Howard,  1 1  A. 
R.  496,  considered.] — See  Drain- 
age, 2. 

Regina  v.  Belmont,  35  TJ.  C.  R. 
298,  questioned.] — See  Intoxicating 
Liquors. 

Regina  v.  Brown  and  Street,  13 
C.  P.  615,  referred  to.]— ^ee  Muni- 
cipal Corporations,  3. 

Regina  v.  Dillon,  10  P.  R.  352, 
approved.] — See  Gaming. 

Regina  v.  Louth,  13  C.  P.  615, 
referred  to.] — See  Municipal  Cor 

PO RATIONS,  3. 

Rohh  V.  Murray,  16  A.  R.  503, 
considered.] — See  County  Courts. 

Severn  v.  The  Queen,  2  S.  C.  R. 
70,  overruled.] — See  Constitutional 
Law. 

St.  Catharines  Road  Co.  v.  Gard- 
ner, 21  C.  P.  190,  referred  to.]— See 
Municipal  Corporations,  3. 

Vogel  V.  Grand  Trunk  R.  W.  Co., 
11  S.  C.  R.  612,  considered.]— AS'ee 
Railways,  1. 

Weir  V.  Canadian  Pacific  R.  W. 
Co.,  16  A.  R.  100,  considered.]— ^ee 
Negligence,  2. 


CERTIFICATE. 

See  Assessment  and  Taxes. 
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CHARITY. 

See  Will,  1. 


CHATTEL  MORTGAGES. 

See  Bills  of  Sale  and  Chattel 
Mortgages. 


CHOSE  IN  ACTION. 

See  Covenant  —  Husband  and 
Wife. 

CLUB. 

See  Company. 


COGNOVIT  ACTIONEM. 

See  Banks  and  Banking. 


COLLECTOR. 

See  Assessment  and  Taxes. 


COMPANY. 

1.  Club — Expulsion  of  Member — 
Evidence —  Notice.^ —  The  directors 
of  a  club  in  exercising  disciplinary 
jurisdiction  under  a  by-law  provid- 
ing that  "  any  member  guilty  of 
conduct  which  in  the  opinion  of  the 
board  merits  such  a  course  may  be 
expelled,"  are  not  bound  by  legal 
rules  of  evidence,  and  their  decision, 
arrived  at  after  a  fair  investigation 
of  the  facts,  will  not  be  interfered 
with  because  they  have  admitted  as 
part  of  the  evidence  in  proof  of  the 
charge  the  informally  sworn  state- 
ment of  one  of  the  persons  concerned 
in  the  transaction. 


Where  the  charge  has  been  made, 
discussed,  and  replied  to,  in  the 
public  prints,  it  is  not  necessary  to 
give  to  the  accused  person  who  has 
taken  part  in  such  discussion,  when 
calling  upon  him  to  shew  cause 
against  his  proposed  expulsiou, 
specific  particulars  of  the  accusation ; 
a  general  statement  is  sufficient. 

Judgment  of  Armour,  C.J., 
affirmed.  Guinane  v.  Sunny  side 
Boating  Company  of  Toronto  et  al.^ 
49. 

2.  Promoter  —  Trust  —  Sale  of 
Land — Stock — C  ontributory— Wind- 
ing-up.^— To  make  an  alleged  pro- 
moter of  a  company  liable  for  the 
amount  of  paid  up  shares  allotted  to 
him  in  consideration  of  the  transfer 
by  him  to  the  company  of  property 
standing  in  his  name,  it  must  be 
shewn  that  at  the  time  of  its  acqui- 
sition by  him  he  stood  in  such  a  re- 
lation to  the  intended  company  that 
he  could  not  claim  to  have  bought 
the  property  for  himself,  and,  there- 
fore, that  there  was  no  consideration 
for  the  allotment ;  and  the  Court 
[Hagarty,  C.J.O.,  dissenting],  hav- 
ing on  the  evidence  come  to  the  con- 
clusion that  this  was  not  shewn,  re- 
versed the  judgment  of  Meredith,, 
J.,  23  0.  K  182.  In  re  The  Hess 
Manufacturing  Company ;  Sloan' a 
Case,  66. 

3.  Shares — Discount — Illegal  In- 
crease of  Capital — Validating  Act — 
Winding-up.'\ — To  attempt  to  make 
partially  paid  up  shares  in  the  capital 
stock  of  a  company  paid  up  shares 
by  an  allowance  of  a  discount  to  the 
holders  thereof  is  primd  facie  illegal, 
and  a  proviso  in  the  Act  of  Incor- 
poration "that  no  by-law  for  the 
allotment  or  sale  of  stock  at  any 
greater  discount  than  what  has  been 
previously  authorized  at  a  general 
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meeting"  is  not  wide  enough  to  im- 
pliedly authorize  the  allowance  of 
such  a  discount  on  shares  which 
were  orginally  subscribed  for  at  their 
full  nominal  value. 

An  Act  of  Parliament  reciting 
that  a  company  had  been  ''duly 
organized,"  had  ceased  its  operations, 
and  had  been  "reorganized";  and 
declaring  that  the  charter  is  in  force 
and  the  company  "as  now  organized" 
capable  of  doing  business,  does  not 
give  legislative  sanction  to  an  illegal 
increase  of  the  capital  stock  so  as  to 
make  holders  of  shares  of  the  illegally 
issued  stock  liable  as  contributories  in 
winding-up  proceedings. 

Judgment  of  Boyd,  C,  24  O.  R 
216,  reversed.  In  re  The  Ontario 
Express  and  Transportation  Com- 
pany^ 646. 

See  Railways,  2. 


COMPOSITION. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. 


CONDITIONS. 

See  Bailways,  1  —  Vendor  and 
Purchaser — Will,  3. 


CONFESSION  OF  JUDGMENT. 

See  Banks  and  Banking. 


CONSIDERATION. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2. 


CONSOLIDATION. 

See  Mortgage,  4. 


CONSTITUTIONAL  LAW. 

Liquor  License  Act — R.  S.  0.  ch. 
194,  sees.  51  (2),  and  61— Ware- 
house^— Section  51  (2)  of  the 
Liquor  License  Act,  B.  S.  0.  ch. 
194,  which  requires  brewers  licensed 
by  the  Government  of  Canada  to 
take  out  licenses  under  that  Act  is 
intra  vires  provincial  legislation. 

Severn  v.  The  Queen,  2  S.  C.  B. 
70,  has  been  in  effect  overruled  by 
more  recent  decisions  of  the  Judicial 
Committee. 

A  cellar  in  a  brewery  where  beer 
is  stored  is  a  "  warehouse  "  within 
the  meaning  of  section  61  of  the 
Act. 

J udgment  of  the  County  J udge  of 
Wellington  reversed.  Eegina  v. 
Halliday,  42. 


CONTEMPT  OF  COURT. 

See  Attachment. 


CONTRACT. 

1.  Penalty — Delay  Caused  hy 
Contractee  —  Damages  —  Time.']  — 
Where  a  contract  provides  that  an 
engine  shall  be  built  and  placed  in 
position  by  a  certain  date,  with  a 
penalty  for  each  day's  delay,  the 
time  of  commencement  is  of  the 
essence  of  the  contract,  and  if  owing 
to  the  purchaser's  fault,  the  contrac- 
tor is  materially  delayed  in  com- 
mencing the  work,  the  parties  are  at 
large  so  far  as  the  penalty  is  con- 
cerned, the  purchaser,  if  the  work  be 
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not  completed  by  the  time  fixed,  be- 
ing entitled  only  to  actual  damages. 

Holme  V.  Guppij,  3  M.  &  W.  387, 
followed. 

Judgment  of  the  Queen's  Bench 
Division  reversed.  Kerr  Engine 
Company  v.  The  French  River  Tug 
Company,  160. 

2.  Master  and  Servant — Wages — 
Damages — Agreement  to  Remunerate 
by  Legacy.^  —  Where  services  are 
rendered,  not  on  a  contract  of  hiring, 
nor  gratuitously,  but  upon  the  faith 
of  a  promise  to  leave  property  by 
will,  which  the  testator  fails  to  per- 
form, an  action  may  be  maintained 
against  his  representatives  to  recover 
compensation  for  the  services  in  the 
shape  of  damages  for  breach  of  the 
previous  promise. 

The  plaintiff  brought  the  action 
against  the  executors  of  her  grand- 
father's estate,  alleging  that  for 
several  years  she  had  worked  for  her 
grandfather  in  consideration  of  his 
agreement  to  leave  her  by  his  will 
as  much  as  any  of  his  daughters. 
He  left  her  by  his  will  $400,  while 
to  his  daughters  he  left  $1,000  each, 
and  she  claimed  specific  perform- 
ance, or  in  the  alternative  wages  : — 

Held,  per  Hagarty,  C.  J.  O.,  and 
Burton,  J.  A. — That  the  plaintiff 
could  not  recover  wages,  but  that 
the  agreement  being  proved,  she  was 
entitled  to  recover  damages  for  its 
breach,  which  would  be,  if  the 
assets  were  sufficient,  $600. 

Per  OsLER,  J.  A. — That  no  more 
specific  agreement  was  proved  than 
that  the  plaintiff  was  to  be  remem- 
bered by  the  testator  in  his  will,  and 
therefore  she  was  entitled  to  nothing 
beyond  the  sum  left  her  by  the  will. 

Per  Maclennan,  J.  A. — That  the 
agreement  was  proved,  and  that  the 
plaintiff  was  entitled  to  recover  as 
damages  for  its  breach  a  sum  equal 


to  the  amount  given  to  the  least 
favoured  daughter,  to  be  ascertained 
in  due  course  of  administration. 

In  the  result  the  judgment  of 
Falconbridge,  J.,  in  the  plaintiff's 
favour,  was  affirmed  with  a  varia- 
tion.   Smith  V  McGugan,  542. 

See  Sale  of  Goods. 


CONTRIBUTORY. 

See  Company,  2. 


CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  2. 


CORPORATION. 

See  Company  —  Municipal  Cor- 
porations. 


CORROBORATION. 

See  Will,  2. 


COSTS. 

See  Nuisance. 


COVENANT. 

Indemnity —  Assignment  —  Ascer- 
tainment of  Liability  —  Chose  in 
Action — Unliquidated  Damages  — 
Action  Quia  Timet.'] — Upon  a  cove- 
nant by  an  incoming  partner  to 
indemnify  and  save  harmless  a  retir- 
ing partner  against  the  liabilities, 
contracts  and  agreements  of  the  firm, 
no  cause  of  action  accrues  to  the 
covenantee  merely  because  an  action 
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to  recover  unliquidated  damages  for 
an  alleged  breach  of  agreement  has 
been  brought  against  the  firm. 

Mewburn  v.  Mackelcan,  19  A.  R. 
729  ;  and  Leith  v.  Freeland,  24  U. 
C.  K.  132,  distinguished. 

Such  a  covenant  is  not  assignable 
by  the  covenantee  to  a  plaintiff  suing 
the  firm  so  as  to  enable  him  to  join 
the  covenantor  as  a  defendant  in  the 
action  to  recover  against  him  the 
damages  for  which  the  firm  may  be 
ultimately  held  responsible. 

Judgment  of  Galt,  C.  J.,  afiirmed. 
Sutherland  v.  Webster,  228. 

See  Assignments  and  Prefer- 
ences, 2. 


COUNTY  COURT. 

Jurisdiction — Claim  over  $200 — 
Liquidated  or  Ascertai7ied  Amount 
— R.  S.  0.  ch.  J^7,  sec.  19,  sub-sec.  2.] 
— Whenever  a  sum  up  to  $400  is 
agreed  on  by  the  parties  as  the  re- 
muneration for  a  service  to  be  per- 
formed, or  as  the  price  of  any  article 
sold,  if  the  service  be  performed  or 
the  article  be  delivered  in  pursuance 
of  the  bargain,  the  amount  may  be 
recovered  in  the  County  Court, 
denial  of  the  contract  and  price  not 
availing  to  oust  the  jurisdiction. 

Eobb  V.  Murray,  16  A.  R.  503, 
considered. 

Judgment  of  the  Queen's  Bench 
Division  affirmed.  Ostrom  v.  Benja- 
min (JSTo.  2),  467. 


CROWN  LANDS  DEPARTMENT. 

See  Timber. 
91 — VOL.  XXI.  A.R. 


DAMAGES. 

Remoteness  —  Expulsion  from, 
Street  Car — Taking  Cold.] — Where 
there  was  some  evidence  that  serious 
illness  from  which  the  plaintiff  had 
suffered  had  resulted  from  exposure 
to  cold  upon  illegal  expulsion  from  a 
street  car  an  award  of  damages  in 
respect  of  that  illness  was  upheld. 

Judgment  of  the  Common  Pleas 
Division,  24  O.  R.  683,  affirmed, 
Hagarty,  C.  J.  O.,  dissenting. 
Grinsted  v.  The  Toronto  Railway 
Co.,  578. 

See  Contract,  1,  2 — Covenant — 
Negligence,  4,  6 — Railway,  1. 


DEBTOR  AND  CREDITOR. 

See  Principal  and  Agent. 


DEDICATION. 

See  Ways. 


DEED. 

Description  —  Evidence  —  Falsa 
Demonstratio.] — The  deed  to  the 
plaintiff  in  an  ejectment  action  pur- 
ported to  convey  "  part  of  lot  forty- 
three,"  described  as  "commencing 
in  the  southerly  limit  of  said  lot 
forty-three,  at  a  distance  of  twenty 
feet  from  the  water's  edge  of  the 
Detroit  river,  thence  northerly, 
parallel  to  the  water's  edge  208  feet, 
thence  westerly  parallel  to  the  said 
southerly  limit  600  feet,  more  or 
less,  to  the  channel  bank  of  the 
Detroit  river,  thence  southerly,  fol- 
lowing the  channel  bank  208  feet, 
thence  easterly  600  feet,  more  or  less, 
to  the  place  of  beginning,  together 
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with  the  fishery  privileges  appurte- 
nant to  the  premises  hereby  con- 
veyed "  : — 

Held,  that  the  patent  of  lot  forty- 
three  might  be  looked  at  to  ascertain 
the  point  of  commencement ;  that 
as  that  lot  was  described  as  running 
to  the  water's  edge  of  a  navigable 
river,  the  point  of  commencement 
must  be  taken  to  be  twenty  feet 
landwards,  and  that  the  plaintiff  was 
entitled  to  claim  the  strip  of  twenty 
feet  along  the  water's  edge. 

Judgment  of  the  Queen's  Bench 
Division  reversed.  Scotten  v .  Barthel, 
569. 


DELAY. 

See  Contract,  1. 


DESCRIPTION. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  4  —  Deed  —  Sale  of 
Goods. 


DISCOUNT. 

See  Company,  3. 


DIVISION  COURT. 

See  Prohibition. 


DRAINAGE. 

Petition  —  Withdrawal.']  —  The 
plaintiff  in  1884,  after  signing  a 
petition  for  the  construction  of  a 
drain,  wrote  to  the  council  object- 
ing to  the  work  for  reasons  set  out, 
but  in  1885  the  council  passed  the 
necessary  by-law  and  issued  deben- 


tures. Subsequently  the  plaintiff 
gave  notice  of  his  intention  to  move 
to  quash  the  by-law,  but  afterv^ards 
he  withdrew  this  notice  and  tendered 
for  the  work.  In  1889,  he  attacked 
the  by-law,  alleging,  among  other 
grounds,  that  it  was  void  by  reason 
of  his  withdrawal  : — 

Held,  per  Hagarty,  C.  J.  O.,  that 
before  53  Yic.  ch.  50,  sec.  35  (0.), 
a  petitioner  could  not  withdraw. 

Per  Burton,  J.  A. — That  there 
was  no  power  of  withdrawal,  and 
that  in  any  event  the  question 
whether  there  had  been  withdrawal 
or  not,  was  for  the  council. 

Per  Osler  and  Maclennan,  JJ.  A. 
— That  there  was  a  power  of  with- 
drawal, but  that  there  had  in  fact 
been  no  withdrawal,  and  that  even 
if  there  had  the  plaintiff  was  estop- 
ped from  maintaining  the  action,  his 
conduct  having  been  such  as  to  in- 
duce the  council  to  believe  that  their 
jurisdiction  was  not  contested. 

Judgment  of  the  Queen's  Bench 
Division  reversed.  Gibson  v.  Town- 
ship of  North  Easthope,  Ii04. 

2.  Municipal  Corporations  —  55 
Vic.,  ch.  Jf2,  sec.  490  (0.).—Held, 
per  Hagarty,  C.  J.  O.,  and  Burton, 
J.  A.  : — Where  a  drain  constructed 
or  improved  by  one  municipality 
affords  an  outlet,  either  immediately 
or  by  means  of  a  drain  or  natural 
watercourse  flowing  from  lands  in 
another  municipality,  the  munici- 
pality that  has  constructed  or  im- 
proved the  outlet  can,  under  section 
590  of  the  Consolidated  Municipal 
Act  of  1892,  55  Yic.  ch.  42  (0.), 
assess  the  lands  in  the  adjoining 
municipality  for  a  proper  share  of 
the  cost  of  construction  or  improve- 
ment, and  the  Drainage  Referee  has 
jurisdiction  to  decide  all  questions 
relating  to  the  assessment. 

Per   Osler,    and  Maclennan, 
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JJ.A.  : — The  section  applies  only  to 
drains  properly  so  called,  aod  does 
not  extend  to  or  include  original 
watercourses  which  have  been  artifi- 
cially deepened  and  enlarged,  and 
In  re  Orford  and  Howard^  18  A.  R. 
496,  still  governs. 

The  Court  being  divided  in  opin- 
ion, the  judgment  of  the  Drainage 
Referee  upholding  the  right  to  assess 
was  affirmed.  In  re  Township  of 
Harwich  and  Township  of  Raleigh, 
677. 

See  Municipal  Corporations,  L 


EASEMENT. 

See  Registry  Act — Statute  of 
Limitations,  2. 


ESTATE  TAIL. 

See  Will,  2. 


EVIDENCE. 

Survey  — Plan  —  Description.^ — 
The  description  of  a  lot  prepared  for 
and  used  by  the  Crown  Lands  De- 
partment in  framing  the  patent, 
which  grants  the  lot  by  number  or 
letter  only,  is  admissible  evidence  to 
explain  the  metes  and  bounds  of  that 
lot. 

The  plan  of  survey  of  record  in 
and  adopted  by  the  Crown  Lands 
Department  governs  on  a  question 
of  location  of  a  road,  when  the  sur- 
veyor's field  notes  do  not  conflict 
with  the  plan  and  no  road  has  been 
laid  out  on  the  ground. 

Judgment  of  the  Common  Pleas 
Division  reversed.  Kenny  v.  Cald- 
wellj  110. 


See  Company,  1 — Deei> — Negli- 
gence, 1,  2,  3,  o,  6 — Railways,  4 — 
Will,  1. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Life  Insurance— Will,  1. 


FELONY. 

See  Will,  3. 


FIRE  INSURANCE. 

See  Mortgage,  3 — Railways  2. 


FIXTURES. 

See  Mortgage,  3. 


FORFEITURE. 

/SeeLANDLORDANDTENANT— Will,  3. 


GAMING. 

Wager — Illegality — Stakeholder — 
R.  S.  a  ch.  159,  sec.  P.]— R.  S.  C. 
ch.  159,  sec.  9,  is  aimed  at  the  sup- 
pression of  the  business  of  betting 
and  pool  selling,  and  does  not  apply 
to  bets  between  individuals,  whether 
stakes  are  or  are  not  deposited  in 
the  hands  of  a  third  person.  And 
while  a  bet  between  individuals  as 
to  the  result  of  a  parliamentary 
election  is  illegal,  it  is  not  a  misde- 
meanour to  make  such  a  bet,  and 
either  party  may,  before  the  money 
has  been  paid  over  by  the  stake- 
holder, recover  back  from  him  the 
amount  deposited  by  that  party. 
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Regina  v.  Dillon,  10  P.  R.  352, 
approved. 

Judgment  of  the  Common  Pleas 
Division  affirmed,  Boyd,  C,  dissent- 
ing.'   Trehilcock  v.  Walsh,  55. 


aARNISHEE. 

See  Prohibition. 


GIFT. 

See  Husband  and  Wife. 


HIGH  SCHOOLS. 

Alteration  of  Districts — 5Jf.  Vic. 
ch.  57,  sec.  6  (0.)—57  Vic.  ch.  58, 
sec.  1  ( 0.)^ — Under  section  6  of 
the  High  Schools  Act,  54  Yic.  ch. 
57  (O.),  as  amended  by  57  Yic.  ch. 
58,  sec.  1  (0.),  a  county  council  has 
power  to  detach  a  township  from  a 
high  school  district  without  the  con- 
sent of  that  township  or  of  the 
other  townships  included  in  the  high 
school  district  in  question. 

Judgment  of  Robertson,  J., 
affirmed,  Osler,  J.  A.,  dissenting. 
In  re  Wilson  and  the  County  of 
Elgin,  585. 


HIGHWAY. 

See  Municipal  Corporations,  2 
— Negligence,  1,  3,  4. 


HUSBAND  AND  WIFE. 

Gift — Chose  in  Action — Know- 
ledge of  Transfer.^ — Since  the  Mar- 
ried Women's  Property  Act  of  1884, 


a  husband  may  make  a  valid  gift  of 
a  chose  in  action  to  his  wife  with- 
out the  intervention  of  a  trustee. 

A  gift  to  a  person  without  his 
knowledge,  if  made  in  proper  form, 
vests  the  property  in  him  at  once, 
subject  to  his  right  to  repudiate  it 
when  informed  of  it. 

Judgment  of  Rose,  J.,  affirmed. 
Sherratt  v.  The  Merchants^  Bank  of 
Canada,  473. 

See  Life  Insurance. 


ICE. 

See  Municipal  Corporations,  2. 


ILLEGALITY. 

See  Gaming. 


INDEMNITY. 

See  Covenant. 


INSPECTOR. 

See  Assignments  and  Prefer- 
ences, 1. 


INTOXICATING  LIQUORS. 

Powers  of  License  Commissioners 
— License  Regulations — Liquor  Li- 
cense Act,  R.  S.  0.  ch.  iP^.]— A  regu- 
lation by  License  Commissioners  re- 
quiring the  lower  half  of  bar-room 
windows  to  be  left  uncovered  during 
prohibited  hours  is  valid  and  reason- 
able. 

Regina  v.  Belmont,  35  U.  C.  R. 
298,  questioned. 
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Judgment  of  the  County  Judge  of 
Wellington  reversed.  Regina  v.  Mar- 
tin, 145. 

See  Constitutional  Law. 


JUDGMENT  SUMMONS. 

See  Prohibition. 


JURISDICTION. 

See  County  Court. 


LANDLORD  AND  TENANT. 

Lease  —  Forfeiture  —  Option  to 
Purchase.^  —  The  Court  will  not 
make  a  declaration  relieving  against 
forfeiture  of  a  lease  for  nonpayment 
of  rent  when  the  trial  of  the  action 
for  that  relief  takes  place  after  the 
term  has  expired  by  effluxion  of 
time,  even  though  the  lease  gives  an 
option  of  purchase  to  be  exercised 
during  the  term,  which  the  lessee 
had  attempted  to  exercise  after  the 
forfeiture. 

A  lessee  is  not  entitled  as  of  right 
to  relief  against  forfeiture  for  non- 
payment of  rent.  That  relief  may 
be  refused  on  collateral  equitable 
grounds. 

Coventry  v.  McLean,  22  0.  R.  1, 
approved. 

Judgment  of  Boyd,  C,  affirmed. 
Coventry  v.  McLean-,  Coventry  v. 
McLean  et  al,  176. 


LEASE. 

See  Landlord  and  Tenant  — 
Brethour  v.  Brooke  et  al.,  144. 


LEGACY. 

See  Contract,  2 — Will,  1. 


LICENSE. 

^ee  Intoxicating  Liquors — Timber. 


LICENSE  COMMISSIONERS. 

See  Intoxicating  Liquors. 


LIEN. 

Artisan's  Lien  —  Brick-maker.'] — 
A  brick-maker  who  makes  bricks  for 
another  person  in  a  brickyard  be- 
longing to  that  person  and  has  pos- 
session of  the  brickyard  while  en- 
gaged in  making  the  bricks,  is  enti- 
tled to  a  lien  upon  them  as  against 
an  execution  creditor  or  chattel 
mortgagee  of  the  owner. 

Judgment  of  Boyd,  C,  25  O.  R. 
194,  affirmed.  Roberts  v.  The  Bank 
of  Toronto  et  al.,  629. 

See  Mortgage,  3. 


LIEN  NOTE. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  1. 


LIFE  INSURANCE. 

Husband  and  Wife — Will — R.  S. 
0.  ch.  136,  sec,  5 — Executors  and 
Administrators — Form  of  Judgment 
—  Plene  Administravit  —  Assets 
Quando.] — A  bequest  of  a  policy  of 
life  insurance  to  the  testator's  wife 
is  a  valid  declaration  of  trust  within 
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the  meaning  of  K.  S.  O.  ch.  136, 
sec.  5. 

Be  Lynn,  Lynn  v.  Toronto  Gen- 
eral Trusts  Com'pany,  20  0.  E,.  475, 
and  Beam  v.  Beam,  24  O,  R.  189, 
approved. 

Judgment  of  the  County  Court 
of  Prince  Edward  on  this  point 
affirmed,  Osler,  J.  A.,  dissenting. 

The  practice  in  force  before  the 
Judicature  Act,  under  which  a  plain- 
tiff taking  issue  on  and  failing  on  an 
executor's  plea  of  'plene  administra- 
vit,  could  not  have  judgment  of  assets 
quando,  no  longer  exists,  and  it  is 
now  proper  to  give  a  plaintiff  judg- 
ment of  assets  quando,  if  his  debt  be 
established  and  such  a  judgment  be 
desired. 

J udgment  of  the  County  Court  of 
Prince  Edward  on  this  point  revers- 
ed.   McKibhon  v.  Feegan,  87. 

LIMITATION  OF  LIABILITY. 

See  Railways,  1. 

MACHINERY. 

See  Mortgage,  3. 


MANSLAUGHTER. 

See  Will,  3. 


MARSHALLING. 

See  Will,  1. 


MASTER  AND  SERVANT. 

Workmen^ s  Compensation  for  In- 
juries Act — R.  S.  0.  ch.  lJf.1 — Way 
— Defect — LIoist.'\ — The  plaintiff,  a 


workman,  in  going  to  his  work,  in 
the  defendants'  manufactory,  passed 
as  usual  through  a  long  passage, 
twelve  feet  wide,  vi^ell  lighted,  and 
with  which  he  was  well  acquainted, 
but  instead  of  going  straight  to  his 
work  turned  out  of  his  way  to  look 
at  some  repairs  that  were  being 
made  on  the  elevator  on  the  opposite 
side  of  the  passage  from  where  he 
should  have  been,  and  fell  into  the 
unguarded  hole  : — 

Held,  that  there  was  no  defect  in 
the  condition  of  the  "  way,"  within 
the  meaning  of  the  Workmen's  Com- 
pensation for  Injuries  Act,  R  S.  O. 
ch.  141,  for  which  the  defendants 
were  responsible. 

Judgment  of  the  Chancery  Divi- 
sion, 23  0.  R.  335,  affirmed  on  other 
grounds.  Headford  v.  McClary 
Manufacturing  Co.,  164. 

See  Contract,  2. 


MAXIMS. 

Res  ipsa  loquitur.] — See  Negli- 
gence, 4,  5. 

Omnia  prcesumuntur  rite  esse 
acta.] — See  Ways. 


MORTGAGE. 

1.  Priorities  —  Assignment.] — A 
testator  devised  the  north  half  of  his 
farm  to  one  son  and  the  east  half  of 
the  south  half  to  another  son,  the 
latter  half  being  subject  to  mortgage. 
The  devisee  of  the  north  half  made 
several  payments  to  the  mortgagees, 
without  any  demand  from  them,  re- 
ducing the  mortgage  debt  to  about 
$100.  The  devisee  of  the  east  half 
of  the  south  half  gave  a  mortgage  on 
his  land,  this  mortgagee,  before  ad- 
vancing the  money,  communicating 
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with  the  former  mortgagees  and  ob- 
taining from  them  a  statement  shew- 
ing the  balance  due  to  be  about 
$100,  and  then  registering  the  mort- 
gage. Subsequently  the  owner  o£ 
the  north  half  paid  this  balance  and 
took  an  assignment  expressed  to  be 
in  consideration  of  |1.00,  and  in 
these  proceedings  he  claimed  that  he 
was  entitled  to  hold  the  assignment 
for  the  full  amount  paid  by  him  : — 

Held,  per  Hagarty,  C.  J.  O.,  and 
OsLER,  J.  A.  That  there  was  noth- 
ing to  shew  that  the  payments,  other 
than  the  last,  were  made  on  the  faith 
of  getting  the  assignment,  and  that 
even  if  they  had  been  so  made  the 
right  to  an  assignment  was  an  equit- 
able one  and  could  not  prevail  against 
the  duly  registered  second  mortgage. 

Per  Burton,  J.  A.  That,  on  the 
evidence,  it  was  not  shewn  that  the 
payments  had  been  made  with  the 
intention  of  taking  an  assignment. 

Per  Maclennan,  J.  A.  That  the 
payments  by  the  devisee  of  the  north 
half  were  properly  made  in  view  of 
the  possible  resort  to  the  north  half 
in  case  of  deficiency  in  value  of  the 
south  half  but  that  the  equitable 
right  could  not  prevail  against  the 
duly  registered  second  mortgage. 

In  the  result  the  judgment  of 
Meredith,  J.,  23  O.  R.  351,  was 
affirmed.  McMillan  v.  McMillan^ 
343. 

2.  Payment — Solicitor— Authority 
o/.'\ — The  onus  of  shewing  that  a 
solicitor  who  is  in  possession  of  a 
mortojaoje  and  collects  the  interest 
has  authority  also  to  collect  the  prin- 
cipal, is  upon  the  mortgagor,  and 
unless  this  onus  is  clearly  discharged, 
the  mortgagor  and  not  the  mortgagee 
must  bear  the  loss  arising  from  the 
solicitor's  misappropriation  of  the 
funds. 

Judgment  of  Hobertson,  J.,  re- 


versed. In  re  Tracy,  Scully  v. 
Tracy,  454. 

3.  Fixtures  —  Machinery  —  Lien 
Agreement — Double  Fire  Insurance.^ 
— The  plaintiffs  sold  certain  mill 
machinery  under  an  agreement  which 
provided  that  a  mortgage  of  the  mill 
property  was  to  be  given  to  them  by 
the  purchasers  to  secure  the  price  ; 
that  the  machinery  was  not  to  form 
part  of  the  real  estate,  but  was  to 
remain  personal  property  ;  that  the 
title  was  not  to  pass  till  payment  of 
the  price ;  and  that  the  plaintiffs 
might  insure  the  machinery. 

After  the  machinery  was  placed 
in  the  mill,  the  purchasers  gave  to 
the  plaintiffs  a  mortgage  on  the  mill 
property,  and  this  mortgage  con- 
tained a  covenant  to  insure. 

Subsequently  the  plaintiffs  insured 
the  mill  and  machinery,  and  the 
purchasers,  without  their  knowledge, 
also  placed  insurance  thereon. 

The  mill  and  machinery  were  des- 
troyed by  fire,  and  the  plaintiffs  were 
unable  to  recover  on  the  policies  held 
by  them,  owing  to  the  breach  of 
statutory  condition  8,  and  they 
claimed  the  benefit  of  the  purchasers' 
insurance  of  the  machinery  : — 

Per  Hagarty,  C.  J.  O.,  and  Mac- 
lennan, J.  A.  That  the  plaintiffs 
were  entitled  to  the  moneys  payable 
to  the  purchasers  under  their  policy, 
the  mortgage  being  the  governing 
instrument  : — 

Per  Burton,  and  Osler,  J  J.  A. — 
That  they  were  not  so  entitled,  the 
machinery  being  by  the  agreement 
personal  property  and  not  included 
in  the  mortgage  or  protected  by  the 
covenant  to  insure. 

In  consequence  of  the  division  of 
opinion,  the  judgment  of  Falcon- 
bridge,  J.,  in  favour  of  the  plain- 
tiffs, was  affirmed.  Waterous  Engine 
Works  Co.  V.  McCann,  486. 
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4.  A  ssignment  —  Consolidation.  ] — 
Mortgagors  of  land  sold  it  subject  to 
the  mortgage,  the  purchaser  giving 
them  a  second  mortgage  to  secure 
part  of  the  purchase  money.  He 
then  sold  the  land  subject  to  both 
mortgages,  which  his  sub-purchaser 
covenanted  to  pay  off.  Subsequently, 
the  first  mortgagors,  under  threat  of 
action,  paid  the  claim  of  the  first 
mortgagees,  and  took  an  assignment 
of  the  first  mortgage  to  one  of  their 
number  : — 

Held,  that  the  sub-purchaser,  on 
being  called  on  by  the  first  mort- 
gagors and  first  purchaser  for  in- 
demnity against  the  first  mortgage, 
was  bound  to  pay  it,  and  was  not 
entitled  to  an  assignment  thereof, 
without  also  paying  the  second 
mortgage. 

Judgment  of  Boyd,  C,  affirmed. 
Thompson  v.  Warwick,  637. 

See  Brethour  v.  Brooke  et  al.,  144. 


MUNICIPAL  CORPORATIONS. 

1.  Arbitration  and  Award —  With- 
drawal—Jf.9  Vic.  ch.  66  (0.)—Jf6 
Vic.  ch.  18,  sees.  393,  JfiJf  (0.).]— 
Sub-section  6  of  section  1  of  49  Vic. 
ch.  66  (O.)  (The  Don  Improvement 
Act),  makes  applicable  to  an  arbi- 
tration under  that  Act  all  the  pro- 
visions of  the  Consolidated  Municipal 
Act  of  1883  as  to  arbitrations,  in- 
cluding section  404  which  enables 
the  council  to  refuse  to  ratify  the 
award,  and  not  merely  the  provisions 
for  determining  the  amount  of  com- 
pensation, OsLER,  J.A.,  dissenting 
on  this  point. 

Per  OsLER,  J.A. — Though  the 
wording  of  sub-section  6  of  section 
1  of  49  Yic.  ch.  66  (O.),  is  not  wide 
enough  to  give   the   council  this 


power,  yet  such  power  may  be  exer- 
cised, for  the  land  expropriated  un- 
der the  Don  Improvement  Act  is 
real  property  entered  upon,  taken  or 
used  by  the  corporation  in  the  exer- 
cise of  its  powers  within  the  mean-  ' 
ing  of  section  393  of  the  Consolidated 
Municipal  Act  of  1883,  46  Vic.  ch. 
18  (0.),  so  that  section  404  applies. 

Judgment  of  Rose,  J.,  reversed. 
In  re  McGoll  and  The  City  of  To- 
ronto, 256. 

2.  Highway  —  Repair — Sidewalk 
— Ice — Negligence.^ — Allowing,  for 
a  fortnight,  water  to  collect  and 
alternately  freeze  and  thaw  in  a 
depression  in  a  sidewalk  in  a  fre- 
quented street  in  a  town,  is  non- 
repair for  which  the  municipality  is 
liable. 

Judgment  of  the  Chancery  Divi- 
sion, 23  O.  R.  355,  affirmed,  Burton, 
J.  A.,  dissenting.  Derochie  v.  Town 
of  Cornwall,  279. 

3.  County  Road  —  Joint  Stock 
Road  Company  Act — G.  S.  U.  C.  ch. 
Jf9 — Queenston  and  Grimsby  Road.^ 
— Held,  that  the  legislation  and 
proceedings  thereunder,  set  out  in 
the  judgment  of  the  Court,  relat- 
ing to  the  Queenston  and  Grimsby 
road  and  the  city  of  St.  Catharines, 
did  not  make  the  city  liable  to  pay 
to  the  county  of  Lincoln  any  part  of 
the  expenditure  of  the  latter  in  con- 
nection with  that  road. 

Effect  of  the  withdrawal  of  city 
from  jurisdiction  of  county  upon 
roads  owned  by  the  county  passing 
through  the  city,  considered. 

Regina  v.  Louth,  13  C.  P.  616 ; 
Regina,  v.  Brown  and  Street  ib.  357  ; 
St.  Catharines  Road  Co.  v.  Gardner, 
21  C.  P.  190,  specially  referred  to. 

Unless  specially  retained  by  sta- 
tute, the  withdrawal  of  a  city  from 
the  jurisdiction  of  the  county  ter- 
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miuates  all  liability  of  the  former  to 
taxation  for  county  purposes. 

An  agreement  by  a  city  with- 
drawn from  the  jurisdiction  of  the 
county  to  contribute  towards  the 
maintenance  and  repairs  of  a  county 
road  is  ultra  vires  the  city  corpora- 
tion. 

J udgment  of  the  Common  Pleas 
Division,  affirmed.  County  of  Lin- 
coln V.  City  of  St.  Catharines,  370. 

4.  Drains  —  Added  Territory — 
Nuisance. ^^--Dvdjm^  originally  con- 
structed under  township  authority 
for  the  drainage  of  surface  water 
merely,  may,  after  the  territory  has 
been  added  to  a  city,  be  adopted  by 
the  city  as  common  sewers,  after 
which  householders  using  them  with 
the  consent  or  approval  of  the  city 
are  not  responsible  for  nuisance  at 
the  outlet. 

Judgment  of  Meredith,  J.,  re- 
versed, Burton,  J.  A.,  dissenting. 
Lewis  V.  Alexander^  613. 

See  Nuisance  —  McDonald  v. 
Dickenson  et  al.^  485. 


NEGLiaENCE. 

1 .  Nuisance —  Highway  —  Steam 
Whistle  on  Adjoining  Land—  Horse 
— Evidence.^ — The  mere  fact  that  a 
horse  while  being  driven  along  the 
highway  has  been  frightened  by  the 
whistle  of  a  steam  engine,  used  by 
the  defendants  for  the  purpose  of 
their  lawfully  operated  water-works, 
is  not  sufficient  to  make  them  re- 
sponsible for  damages  resulting  from 
the  horse  having  run  away.  Some 
positive  evidence  of  negligence  in 
the  use  of  the  whistle  must  be  given, 
or  at  least  some  evidence  that  its 
use  might  be  expected  to  cause  such 
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an  accident,  so  as  to  cause  it  to  be  a 
nuisance  to  the  highway. 

Judgment  of  the  County  Court  of 
Huron  reversed,  Maclennan,  J.  A., 
dissenting.  Roe  v.  Village  of  Luck- 
now,  1. 

.  2.  Contributory  Negligence — Evi- 
dence— Onus  of  Proof — Jury — Non- 
suit^— In  an  action  to  recover  dam- 
ages for  negligence,  tried  with  a 
jury,  where  contributory  negligence 
is  set  up  as  a  defence,  the  onus  of 
proof  of  the  two  issues  is  respectively 
upon  the  plaintiff  and  the  defendant, 
and  though  the  judge  may  rule 
negatively  that  there  is  no  evidence 
to  go  to  the  jury  on  either  issue  he 
cannot  declare  '  affirmatively  that 
either  is  proved.  The  question  of 
proof  is  for  the  jury. 

Weir  V.  Canadian  Pacific  R.  W. 
Co.,  16  A.  R.  100,  was  a  non-jury 
case,  and  laid  down  no  rule  for  the 
dis))Osition  of  a  case  tried  with  a 
j^iry. 

Judgment  of  the  Queen's  Bench 
Division  affirmed.  Morroio  v.  Can- 
adian Pacific  R.  W.  Co.,  149. 

3.  Evidence  of — Nuisance — High- 
way.^^ — Allowing  a  broken  down 
waggon  to  remain  on  the  highway, 
clear  of  the  track  of  a  street  railway, 
for  nearly  two  hours,  is  not  in  itself 
sufficient  evidence  of  negligence  to 
support  an  action  by  a  person  who 
strikes  against  the  waggon  while 
passing  in  a  street  car.  Such  a 
broken  down  waggon  does  not  be- 
come a  nuisance  or  obstruction  to 
the  highway,  until,  having  regard 
to  the  difficulty  of  removing  it,  it 
has  been  allowed  to  remain  thereon 
for  an  unreasonable  time. 

Judgment  of  the  County  Court  of 
York  affirmed.  Howden  v.  Lake 
Simcoe  Ice  Co.,  414. 
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4.  Nuisance  —  Highway  —  Dam- 
ages—  Overhanging  Cornice.'] — The 
owner  of  a  building,  from  which  a 
cornice  overhanofins:  the  sidewalk 
falls,  because  the  nails  fastening  it 
to  the  buildiug  have  become  loosened 
by  ordinary  decay,  and  injures  a 
passer-by,  is  liable  in  damages  with- 
out proof  of  knowledge  on  his  part 
of  the  dangerous  condition  of  the 
cornice,  the  defect  being  one  that 
could  have  been  ascertained  by  him 
by  reasonable  inspection. 

Judgment  of  Falconbridge,  J., 
affirmed.    Roberts  v.  Mitchell,  433. 

5.  Evidence  —  Shop — Child  of 
Tender  Years.'] — The  fact  that  a 
child  of  tender  years,  while  in  a 
shop  with  its  mother,  by  the  invita- 
tion and  for  the  benefit  of  the  pro- 
prietors, is  injured  by  an  unfastened 
mirror,  standing  against  the  wall, 
falling  upon  it,  the  cause  of  the  fall 
being  unknown,  is,  in  itself,  suffi- 
cient evidence  of  negligence  to  jus- 
tify the  case  being  submitted  to  a 

Judgment  of  the  Queen's  Bench 
Division,  25  O.  R.  78,  affirmed. 
Sangster  v.  The  T.  Eaton  Company, 
{Limited),  624. 

6.  Evidence  —  Damages  —  Won- 
s^iit] — Where  a  workman  was  kill- 
ed by  the  explosion  of  a  tank  in 
which  refuse  was  being  boiled  into 
soap,  and  there  was  no  direct  evi- 
dence as  to  the  cause  of  the  explo- 
sion, evidence  of  experts  who  had 
examined  the  tank,  stating  that  the 
screws  fastening  the  tank  cover 
were  defective,  and  that  the  explo- 
sion was  probably  due  to  this  cause, 
was  held  sufficient  to  justify  the  sub- 
mission of  the  case  to  the  jury. 

Judgment  of  the  Chancery  Divi- 
sion affirmed.  •  Badcock  v.  Freeman, 
633. 


7.  Dangerous  Machinery  —  Ab- 
sence of  Guard — "  Moving  Machin- 
ery"— "  Defect  in  Machinery" — Fac- 
tories Act—R.  S.  0.  ch.  208,  sec.  15 
—  Workmen^ s  Compensation  for  In- 
juries Act — R.  S.  0.  ch.  IJfl — sec.  3 
—52  Vic.  ch.  23,  sec  3  (0.).]— The 
absence  of  a  guard  to  a  projecting 
screw  in  a  revolving  spindle,  part 
of  a  radial  drill,  which  was  used  to 
fasten  the  drilling  tool  into  the 
spindle,  is  a  violation  of  the  provi- 
sions of  the  Factories  Act,  R.  S.  O. 
ch.  208,  sec.  15,  the  spindle  being  a 
"  moving  part  of  the  machinery," 
within  the  meaning  of  that  Act, 
and  it  is  also  a  "  defect  in  the  con- 
dition of  the  machinery,"  within  the 
meaning  of  the  Workmen's  Compen- 
sation for  Injuries  Act,  R.  S.  O.  ch. 
141,  sec.  3,  as  amended  by  52  Yic. 
ch.  23,  sec.  3  (O.),  and  in  either  view, 
damages  may  be  recovered  for  an 
accident  caused  by  its  absence. 

Judgment  of  the  Common  Pleas 
Division,  25  0.  K.  12,  affirmed; 
Burton,  J. A.,  dissenting.  0^ Con- 
nor V.  Hamilton  Bridge  Co.,  596. 

See  Bailment — Municipal  Cor- 
porations, 2 — Railways,  1,  2,  4,  5 
— Brown  v.  Defoe,  466 ;  McDonald 
V.  Dickenson,  485. 


NEGOTIABLE  INSTRUMENT. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  1. 


NEW  TRIAL. 

See  Railways,  1. 


NONSUIT. 

See  Negligence,  2,  6, 
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NOTICE. 

See  Company,  1 — Registry  Act. 


NOTICE  OF  ACTION. 

See  McDonald  v.  Dickenson  et  al.^ 
485. 

NOVELTY. 

See  Patent  of  Invention. 


NUISANCE. 

Water  —  Municipal  Corporations 
—  Arbitration  and  Award  —  Ap- 
pointment of  Arbitrator — Submis- 
sion —  Practice  —  Appeal  —  Appeal 
Book — Costs. ^ — The  defendants  the 
corporations  of  two  townships,  with- 
out being  bound  to  do  so,  built  a 
culvert  under  the  highway  between 
the  townships,  to  which  the  other 
defendant,  the  owner  of  lands  adjoin- 
ing one  side  of  the  highway,  in  order 
to  carry  off  the  surface  water  of  his 
lands,  built  a  draiu,  and  subsequently 
a  "  gangway  "  of  stones  for  the  con- 
venience of  access  to  the  highway, 
which  had  the  effect  of  damming  the 
water  on  his  land.  He  afterwards 
made  an  opening  in  the  "  gangway," 
and  the  water  suddenly  rushing 
through  the  culvert,  flooded  the 
plaintiff's  land  on  the  other  side  of 
the  highway,  which  was  also  con- 
nected with  the  culvert  by  a  receiv- 
ing drain,  through  which  he  had 
theretofore  permitted  the  water  in 
its  ordinary  course  to  flow  :— 

Held^  that  the  defendants  the  cor- 
porations were  not,  but  that  the 
other  defendant  was,  liable  for  the 
damage  sustained  by  the  plaintiff. 

The  provisions  of  a  submission  to 
arbitration  in  reference  to  the  ap- 


pointment of  a  third  arbitrator  must 
be  strictly  followed.  Where,  there- 
fore, a  submission  provided  that  the 
third  arbitrator  should  be  appointed 
by  writing  endorsed  thereon  under 
the  hands  of  the  arbitrators  therein 
named  and  the  appointment  was  not 
so  endorsed,  the  award  was  held  in- 
valid. 

The  costs  of  printing  unnecessary 
material  disallowed. 

Judgment  of  Galt,  C.  J.,  reversed 
in  part.    Bryce  v.  Loutit  et  al.,  100. 

See  Municipal  Corporations,  4 
— Negligence,  1,  3,  4. 


ONUS  OF  PROOF. 

See  Negligence,  2. 


OPTION. 

See  Landlord  and  Tenant — 
Sale  of  Goods. 


PARTIES. 

See  Railways,  2. 


PATENT  OF  INVENTION. 

Novelty —  Specification —  Ambigu- 
ity.']— There  is  no  inventive  merit 
in  making  in  one  piece  the  cap-bar 
and  protector  of  a  washing  machine, 
the  cap-bar  and  protector  having 
been  previously  made  in  two  separ- 
ate pieces. 

A  specification  providing  merely 
that  such  a  protector  is  to  be  ar- 
ranged "at  an  angle  "  is  void  for 
uncertainty. 
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Judgment  of  the  Chancery  Divi- 
sion affirmed.  Taylor  v.  Brandon 
Manufacturing  Co.,  361. 

See  Bills  of  Exchange  and  Pro- 
missory NOTES;  2. 


PATHMASTER. 

See  McDonald  v.  Dickenson,  495. 


PAYMENT. 

See  Attachment — Mortgage,  2 
— Principal  and  Agent — Will,  3. 


PENALTY. 

See  Contract,  1. 

PERFORMANCE. 

See  Sale  of  Goods. 


PLAN. 

See  Evidence. 


POSSESSION. 

See  Statute  of  Limitations,  1— 
Brethour  v.  Brooke  et  al.,  144. 

POWER  OF  SALE. 

See  Brethour  v.  Brooke  et  al.,  144. 


PRACTICE. 

See  Attachment  —  Life  Insur- 
ance— Nuisance. 


PRESCRIPTION. 

See  Statute  of  Limitations,  2 


PRINCIPAL  AND  AGENT. 

Banks  and  Banking — Bills  of  Ex- 
change and  Promissory  Notes — Pay- 
ment— Set-off— Debtor  and  Creditor.^ 
— Bankers  are  subject  to  the  princi- 
ples of  law  governing  ordinary 
agents,  and,  therefore,  bankers  to 
whom  as  agents  a  bill  of  exchange  is 
forwarded  for  collection,  can  receive 
payment  in  money  only,  and  cannot 
bind  the  principals  by  setting  off 
the  amount  of  the  bill  of  exchange 
against  a  balance  due  by  them  to 
the  acceptor. 

Judgment  of  the  County  Court  of 
York  affirmed.  Donogh  v.  Gillespie, 
292. 

See  Grant  v.  Northern  Pacific 
Junction  B.  Tf.  Co.,  322. 

PRIORITY. 

See  Mortgage,  1. 

PROHIBITION. 

Division  Court  —  Garnishee  — 
Defendant — R.  S.  0.  ch.  51,  sec. 
235.] — A  garnishee  is  not  a  defen- 
dant within  the  meaning  of  sections 
235  et  seq.  of  the  Division  Courts 
Act,  R.  S.  0.  ch.  51,  and  is  not 
examinable  under  after-judgment 
summons. 

Judgment  of  the  Queen^s  Bench 
Division,  23  0.  R,  493,  affirmed. 
In  re  Hanna  v.  Coulson,  692. 

PROMOTER. 

See  Company,  % 
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RAILWAYS. 

1 .  C arriers — Limitation  of  Liabil- 
ity— Conditions — Negligence — Ship- 
ping Contract — Horse — 51  Vic.  ch. 
29,  sec  .  246  {D.) — Damages— New 
Trial.'] — The  plaintiff  delivered  to 
the  defendants  a  race  horse  for  trans- 
port over  part  of  their  line  of  rail- 
way, nothing  being  said  as  to  its 
value,  and  at  the  time  signed  a  ship- 
ping contract  which  stated  that  the 
horse  was  received  for  transport  at  a 
special  named  rate,  and  that  in  con- 
sideration of  this  special  rate  the 
defendants  should  not  be  liable  for 
any  loss  unless  caused  by  collision, 
and  then  only  to  the  extent  of  $1 00. 
The  horse  was  killed  in  a  collision 
caused  by  the  defendants'  negligence, 
and  the  jury  found  that  its  value 
was  $5,000  :— 

Held,  per  Hagarty,  C.  J.  0.  That 
the  special  limitation  having  been 
entered  in  good  faith  on  the  declared 
value  of  $100,  and  not  for  the  pur- 
pose of  evading  liability,  was  valid 
and  not  in  contravention  of  51  Yic. 
ch.  29,  sec.  246  (D.). 

Per  Boyd,  C.  That  under  that 
section  the  limitation  of  liability  for 
damages  resulting  from  negligence 
was  invalid,  but  that  a  new  trial 
should  be  ordered  because  the  dam- 
ages were  excessive. 

Per  OsLER,  J.  A.  That  there  is 
nothing  in  the  Act  which  forbids  a 
fair  agreement  between  the  carrier 
and  shipper  limiting  the  sum  for 
which,  in  case  of  loss  arising  from 
negligence,  the  former  shall  be  liable, 
although  the  shipper  cannot  be  forced 
into  such  an  agreement ;  that  in  this 
case  the  plaintiff  was  estopped  by  his 
own  representation  from  contending 
that  the  horse  was  of  greater  value 
than  the  amount  agreed  on. 

Per  Maclennan,  J.  A.  That  a 
limitation  of  liability  against  dam- 


ages caused  by  negligence  would  be 
valid  as  being  in  effect  a  pre-ascer- 
tainment  of  the  amount  of  damages, 
but  that  the  particular  shipping  con- 
tract in  question,  having  regard  to 
the  freight  classification  made  under 
section  226  of  the  Act,  did  not  effect 
such  a  limitation,  and  that  a  new 
trial  should  be  ordered  because  the 
damages  were  excessive. 

Vogel  V.  Grand  Trunk  R.  W.  Co., 
11  S.  0.  R.  612,  considered. 

In  the  result  the  j  udgment  of  the 
Common  Pleas  Division,  dismissing 
the  action,  24  0.  K.  75,  was  affirmed. 
Robertson  v.  The  Grand  Trunk  R. 
W.  Co.  of  Canada,  204. 

2.  Corporations  —  Delegation  of 
Powers — Negligence — Fire — Jf.2  Vic. 
ch.  9,  sec.  60  (^.).] — A  railway  com- 
pany incorporated  under  the  laws  of 
this  Province  cannot,  without  legis- 
lative sanction,  confer  upon  a  for- 
eign railway  company  the  immuni- 
ties and  privileges  which  it  possesses, 
and  the  foreign  railway  company,  in 
running  engines  over  the  line  of 
railway  in  this  Province,  is  subject 
to  the  common  law  liability  imposed 
upon  a  person  using  a  dangerous  and 
fire-emitting  machine,  and  is  liable 
for  damages  without  proof  of  negli- 
gence. 

Per  Hagarty,  C.  J.  0.,  dissenting. 
Parliament  has,  in  effect,  sanctioned 
the  agreements  between  the  Cana- 
dian and  foreign  companies,  and  the 
user  of  locomotives  by  the  latter  is 
therefore  lawful. 

An  insurance  company  by  whom 
a  fire  loss  has  been  paid  has  no  locus 
standi  as  co-plaintiff  in  an  action  by 
the  assured  against  the  wrong-doer 
whose  negligence  has  caused  the  fire. 

Judgment  of  the  Queen's  Bench 
Division  reversed.  Wealleans  et  al. 
V.  Tlie  Canada  Southern  R.  W.  Co, 
et  al,  297. 
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3.  Warehousemen  —  Carrie7's.']  — 
When  a  shipper  stores  goods  from 
time  to  time  in  a  railway  ware- 
house, loading  a  car  when  a  car- 
load is  ready,  the  responsibility  of 
the  railway  company  in  respect  of 
such  of  the  goods  as  have  not  been 
specifically  set  apart  for  shipment  is 
not  that  of  carriers  but  of  warehouse- 
men, and  in  case  of  their  accidental 
destruction  by  fire,  the  shipper  has 
no  remedy  against  the  company. 

Judgment  of  the  Common  Pleas 
Division,  23  0.  K.  454,  reversed. 
Milloy  V.  Grand  Trunk  R.  W.  Co. 
of  Canada^  404. 

4.  Negligence — Evidence  of — Re- 
lease.^— A  settlement  of  a  pending 
action,  agreed  to  by  an  illiterate 
plaintiff  without  communication 
with  her  solicitor  and  without  fair 
disclosure  of  facts,  cannot  stand,  and 
its  validity  may  be  tried  in  the 
pending  action  if  pleaded  in  bar. 

In  an  action  to  recover  damages 
for  causing  the  death  of  a  person, 
there  is  sutiicient  evidence  of  negli- 
gence to  be  submitted  to  the  jury, 
when  it  is  sworn  that  the  deceased 
was  seen  approaching  the  railway 
track  in  a  vehicle  just  before  the 
passing  of  a  train  ;  that  immediately 
after  the  train  passed  the  deceased 
and  the  horses  were  found  dead  at 
the  crossing,  and  that  the  statutory 
signals  of  the  approach  of  the  train 
were  not  given. 

Judgment  of  the  Queen's  Bench 
Division,  25  O.  R.  65,  affirmed. 
Johnson  v.  Grand  Trunk  R.  W.  Co. 
of  Canada,  408. 

5.  Ways — Excessive  Speed  — Neg- 
ligence.]  —  The  Toronto  Kail  way 
Company  have  not,  under  their 
charter  and  their  agreement  with 
the  city  of  Toronto,  an  exclusive 
right  of  way  upon  their  tracks  or  the 


right  to  run  their  cars  at  any  rate  of 
speed  they  please.  Whilst  their 
cars  must  not  be  wilfully  impeded, 
they  are  bound  to  recognize  the 
rights  and  necessities  of  public  travel 
and  so  to  regulate  the  speed  that  the 
cars  may  be  quickly  stopped,  should 
occasion  require  it. 

Where,  therefore,  there  was  some 
evidence  that  an  accident  was  the 
result  of  a  car  running  at  excessive 
speed,  the. judgment  of  the  Common 
Pleas  Division,  upholding  a  verdict 
against  the  company,  was  affirmed. 
Gosnell  v.  Toronto  R.  W.  Co.,  553. 

See  Grant  v.  Northern  Pacific 
Junction  R.  W.  Co.,  322. 


REGISTRY  ACT. 

Easement— Notice — Equitable  In- 
terest.']— A  municipal  council,  who, 
with  the  oral  consent  of  the  owner, 
build  a  sewer  through  land,  acquire 
an  equitable  right  to  compel  a  con- 
veyance of  so  much  of  the  land  as  is 
occupied  by  the  sewer,  but  a  pur- 
chaser of  the  land  without  notice  of 
the  consent  or  of  the  existence  of 
the  sewer  is  protected  by  the  Regis- 
try Act. 

Judgment  of  Armour,  C.  J., 
affirmed.  Jarvis  v.  City  of  Toronto, 
395. 


RELEASE. 

See  Railways,  4. 


REMOTENESS. 

See  Damages. 
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RENEWAL. 

See  Banks  and  Banking — Bills 
OF  Sale  and  Chattel  Mortgages, 
1. 


ROLL. 

See  Assessment  and  Taxes. 


SALE  OF  GOODS, 

Quantity  —  Descrvption  —  "  Car- 
load "  —  Contract  —  Performance  — • 
Option.^ — The  defendants  agreed  to 
buy  from  the  plaintiff  a  car-load  of 
hogs  at  a  rate  per  pound,  live  weight. 
The  plaintiff  shipped  a  double- 
decked"  car-load,  and  the  defen- 
dants refused  to  accept  this,  con- 
tending that  a  "  single-decked  "  car- 
load  should  have  been  shipped. 
There  was  conflicting  evidence  as  to 
the  meaning  given  in  the  trade  to  the 
term  "  car-load  of  hogs,"  and  it  was 
shewn  that  hogs  were  shipped  some- 
times in  the  one  way  and  sometimes 
in  the  other  : — 

Held  [Hagarty,  C.  J.  0.,  dissent- 
ing], that  the  plaintiff"  had  the  option 
of  loading  the  car  in  any  way  in 
which  a  car  might  be  ordinarily  or 
usually  loaded,  and  that  he  having 
elected  to  ship  a  double-decked  car- 
load, the  defendants  were  bound  to 
accept. 

Judgment  of  the  County  Court  of 
Middlesex  reversed.  Hanley  v.  The 
Canadian  Packing  Co.,  119. 


SALE  OF  LAND. 

See  Company,  2 — Vendor  and 
Purchaser. 


SECURITY. 

See  Banks  and  Banking. 


SET-OFF. 

See  Principal  and  Agent. 


SHARES. 

See  Company,  3. 


SHIPPING  CONTRACT. 

See  Railways,  1. 


SIDEWALK. 

See  Municipal  Corporations,  2. 


SOLICITOR. 

See  Mortgage,  2. 


SPECIFICATION. 

See  Patent  of  Invention. 


STAKEHOLDER. 

See  Gaming. 


STATUTES. 

50  Geo.  III.  ch.  1.]— ^eeWAYS. 

C.  S.  U.  C.  ch.  49.]— ^ee  Municipal 
Corporations,  3. 

42  Vic.  ch.  9,  sec.  60  {!>.).']— See  Kail 
ways,  2. 
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46  Vic.  ch.  18,  sees.  393,  404  {0.).]-See 
Municipal  Corporations,  1. 


49  Vic.  ch.  66 
Corporations,  1. 


(O.).]— ^ee  Municipal 


R.  S.  C.  ch.  159,  sec.  9.]— 5'ee  Gaming. 

R.  S.  0.  (1887),  ch.  28.]-- See  Timber. 

E.  S.  0.  (1887),  ch.  47,  sec.  19,  sub-sec. 
2,.]— See  County  Court. 

E.  S.  0.  (1887),  ch.  51,  sec.  113.]->S'ee 
Banks  AND  Banking. 

R.  S.  0.  (1887),  ch.  51,  sec.  235.]— ^ee 
Prohibition. 

E.  S.  0.  (1887),  ch.  61,  sec.  10.]— See 
Will,  1. 


E.  S.  0.  (1 

Attachment. 


7),  ch.  67,  sec.  6.]— See 

E.  S.  0.  (1887),  ch.  73.]— *S'ee  McDonald 
V.  Dickenson  et  al. ,  485. 

R.  S.  0.  (1887),  ch.  107,  sees.  7,  11.]— 
See  Brethour  v.  Brooke  et  al.,  144. 

R.  S.  0.  (1887),  ch.  Ill,  sec.  5,  sub- 
sec.  4.  ] — See  Statute  op  Limitations. 

R.  S.  O.  (1887),  ch.  124,  sec.  1.]— .^ee 
Banks  and  Banking. 

R.  S.  0.  (1887),  ch.  124,  sec.  4..]— See 
Assignments  and  Preperences,  2. 

R.  S.  0.  (1887),  ch.  124,  sec.  12.]— ^'ee 
Bills  of  Sale  and  Chattel  Mortgages, 
1. 

R.  S.  0.  (1887),  eh.  125,  see.  Q.]—See 
Bills  of  Sale  and  Chattel  Mortgages, 
2, 

R.  S.  0.  (1887),  eh.  125,  sees.  11,  15.]— 
See  Bills  of  Sale  and  Chattel  Mort- 
gages, 1. 

R.  S.  0.  (1887),  ch.  125,  see.  27.]— 
Bills  of  Sale  and  Chattel  Mortgages, 
4. 


R.  S.  O.  (1887),  ch.  136,  see.  5.]- 
LrFK  Insurance. 


-See 


R.  S.  0.  (1887),  ch.  141,  sec.  Z.y-See 
Negligence,  7. 

R.  S.  0.  (1887),  ch.  193,  sec.  120.]— See 

Assessment  and  Taxes. 

R.  S.  0.  (1887),  ch.  194.]— ^ee  Intoxi- 
cating Liquors. 

E.  S.  0.  (1887),  ch.  194,  sec.  51  (2),  61.] 
— See  Constitutional  Law. 

R.  S.  0.  (1887),  ch.  208,  sec.  15.]— ^ee 
Negligence,  7. 

R.  S.  0.  (1887),  ch.  220.]— See  Water 
AND  Watercourses. 

51  Vie.  ch.  29,  sec.  246  (D.).J— S'ce 
Railways,  1. 

52  Vie.  ch.  23,  sec.  3  {0.).]—See  Negli- 
gence, 7. 

53  Vie.  ch.  31,  sees.  74,  75  (P.).]— AS'ee 
Banks  and  Banking. 

53  Vie.  ch.  33,  sec.  30,  sub-sec.  4  (D.).] 
— .S'ee  Bills  of  Exchange  and  Promis- 
sory Notes,  2. 

54  Vie.  ch.  57,  see.  6  [0.).]—See  High 
Schools. 

55  Vie.  eh.  26,  see.  1  {0.).]—8ee  Bills 
OF  Sale  and  Chattel  Mortgages,  4. 

55  Vie.  ch.  26,  sec.  2  {0.).]—See  Bills 
OF  Sale  and  Chattel  Mortgages,  1,  2. 

55  Vie.  ch.  42,  see.  590  {0.).]—See 
Drainage,  2. 

57  Vie.  ch.  58,  sec.  1  {0.).]—8ee  High 
Schools. 


R.  S.  0.  (1887),  ch.  U\.}—See  Master 
and  Servant, 


STATUTE  OF  LIMITATIONS. 

Possession — Trespass — Fencing — 
''State  of  Nature''— R.  S.  0.  ch. 
Ill,  sec.  5,  sub-sec.  4-] — The  expres- 
sion state  of  nature  "  in  sub-section 
4  of  section  5  of  R.  S.  0.  ch.  Ill  is 
used  in  contra-distinction  to  the  pre- 
ceding expression,  "  residing  upon  or 
cultivating,"  and  unless  the  patentee 
of  wild  lands,  or  some  one  claiming 
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under  him,  has  resided  upon  the 
land  or  has  cultivated  or  improved 
it  or  actually  used  it,  the  twenty 
years'  limitation  applies.  Clearing 
or  cultivating  by  trespassers  will  not 
avail  to  shorten  this  limit. 

Per  Burton,  and  Maclennan, 
J  J.  A.  Merely  fencing  in  a  lot  with- 
out putting  it  to  some  actual,  con- 
tinuous use  is  not  sufficient  to  make 
the  statute  run. 

Judgment  of  the  Queen's  Bench 
Division  affirmed.  Stovel  v.  Gregory^ 
137. 

2.  Prescription  —  EasementP\  — 
The  time  for  acquisition  of  an  ease- 
ment by  prescription  does  not  run 
while  the  dominant  and  servient 
tenements  are  in  the  occupation  of 
the  same  person,  even  though  the 
occupation  of  the  servient  tenement 
be  wrongful  and  without  the  privity 
of  the  true  owner. 

Judgment  of  the  Chancery  Divi- 
sion reversed.  Innes  et  al.  v.  Fergu- 
son, 323. 


STOCK. 

See  Company,  2. 


SUBMISSION. 

See  Nuisance. 


SURVEY. 

See  Evidence. 


TENANT  AT  WILL. 

^ee  "Waters  and  Watercourses. 
93 — VOL.  XXI.  A.R. 


TIMBER 

License — Trespass — Grown  Lands 
Department— R.  S.  0.  ch,  ^5.]— The 
legal  right  of  a  licensee  of  timber 
limits  under  a  license  issued  by  the 
Ontario  Crown  Lands  Department 
ceases  (except  as  to  the  matters  spe- 
cially excepted  by  the  Act)  at  the 
expiration  of  the  license  year,  and 
there  is  no  equitable  right  of  renewal 
capable  of  being  enforced  against  the 
Crown  or  sufficient  to  uphold  a  right 
of  action  for  trespass  committed 
after  the  expiration  of  the  license 
and  before  the  issue  of  a  renewal. 

The  insertion  in  a  license,  after 
its  expiration,  of  a  lot  omitted  by 
error  does  not  confer  upon  the 
licensee  such  a  title  as  enables  him 
to  maintain  an  action  for  trespass 
committed  on  the  omitted  lot. 

Judgment  of  the  District  Court  of 
Muskoka  reversed.  Muskoha  Mill 
and  Lumber  Go.  v.  McDermott  et  al., 
129. 

See  Brethour  v.  Brooke  et  al.,  144. 


TIME. 

See  Contract,  1 — Vendor  and 
Purchaser. 

TITLE. 

See  Vendor  and  Purchaser. 


TRESPASS. 

See  Statute  of  Limitations,  1 — 
Timber. 


TRUSTS  AND  TRUSTEES. 

See  Assignments  and  Prefer 
ences,  1 — Company,  2. 
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VENDOR  AND  PURCHASER. 

Sale  of  Land — Conditions  of  Sale 
—  Title — -Objection — Time —  Will  — 
Defeasible  Estate.^ — An  agreemeDt 
for  the  sale  of  land  contained  the 
condition  that  "the  vendee  is  to 
examine  the  title  at  his  own  expense, 
and  to  have  ten  days  from  the  date 
hereof  for  that  purpose,  and  shall  be 
deemed  to  have  waived  all  objections 
to  title  not  raised  within  that 
time  "  :— 

Held,  per  Hagarty,  C.  J.  O.,  and 
OsLER,  J.  A.  This  condition  did  not, 
even  in  the  absence  of  objection 
within  the  time  limited,  compel  the 
vendee  to  accept  a  defective  title. 

Per  Burton,  and  Maclennan, 
J  J.  A.  The  condition  was  sufficiently 
wide  to  bind  the  vendee,  in  the 
absence  of  objection  within  the 
limited  time,  to  accept  such  title  as 
the  vendor  might  be  able  to  give. 

A  devise  to  two  persons  of  separ- 
ate lots  of  land  with  a  proviso  that 
if  either  devisee  should  die  without 
lawful  issue  the  part  and  portion  of 
the  deceased  should  revert  to  the 
surviving  devisee,  and  with  the  fur- 
ther proviso  that  in  case  both  devisees 
should  die  without  issue  the  devised 
lands  should  be  divided  by  certain 
named  persons  as  they  should  deem 
right  and  equitable  among  the  rela- 
tives of  the  testatrix,  confers  upon 
each  devisee  only  a  defeasible  fee 
simple. 

Judgment  of  Street,  J.,  22  O.  R. 
542,  affirmed.  JSfason  v.  Armstrong 
et  al.^  McClelland  v.  Armstrong  et 
ah,  Wright  v.  Armstrong  et  al.,  183. 


WAGER. 

See  Gaming. 


WAGES. 

See  Contract,  2. 


WAREHOUSE. 

See  Constitutional  Law, 


WAREHOUSEMAN. 

See  Railways,  3 — Brown  v.  De- 
foe, 466. 

WATER  AND  WATERCOURSES. 

Ditches  and  Watercourses  Act — R. 
S.  0.  ch.  220— Owner''— Tenant 
at  Will.] — The  word  "owner"  as 
used  in  the  Ditches  and  Water- 
courses Act,  R.  S.  O.  ch,  220,  means, 
the  actual  owner  and  not  the  assessed 
owner  ;  and  a  tenant  at  will  of  land 
affected,  assessed  as  owner,  is  not  an 
owner  affected  or  interested  within 
the  meaning  of  the  Act. 

Judgment  of  the  Queen's  Bench 
Division,  24  O.  R.  12,  reversed. 
York  et  al.  v.  Township  of  Osgoode 
et  al.,  168. 

See  Nuisance. 


WAYS. 

Dedication — 50  Geo.  III.  ch.  1 — 
Omnia  prcestimuntur  rite  esse  acta.] 
— A  road  was  surveyed  in  1834, 
and  the  surveyor's  report  was  made 
to  the  Quarter  Sessions  in  that  year. 
The  records  were,  however,  lost  or 
destroyed,  and  there  was  no  evidence 
that  the  road  had  been  adopted  by 
the  Sessions  under  the  Act  then  in 
force,  nor  was  there  a  record  of  any 
order  directing  it  to  be  opened.  It 
was,  however,  actually  opened  before 
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1853,  with  the  assent  of  the  owners 
of  the  land,  and  was  used  for  several 
years  and  statute  labour  was  done 
upon  it : — 

Held,  that  the  maxim  "  Omnia 
prcesumuntur  rite  esse  acta  "  applied, 
and  that  the  due  adoption  of  the 
road  by  the  Quarter  Sessions  should 
be  presumed : — 

Held,  also,  that  the  evidence  of 
dedication  was  sufficient : — 

Held,  also,  per  Maclennan,  J.  A., 
that  the  expressions  "  laying  out  " 
and  "  opening  "  a  road,  are  used  in 
the  Act  50  Geo.  III.  ch.  1,  in  an 
equivalent  sense,  and  that  actual 
work  on  the  ground  is  not  required 
before  the  road  becomes  a  public 
highway. 

Judgment  of  Rose,  J.,  reversed. 
Falmatier  v.  McKihhon,  441. 

See  Master  and  Servant — Muni- 
cipal Corporations,  3 — Railways, 
5 — McDonald  v.  Dickenson  et  al., 
485. 


WILL. 

1.  Legacies — Charity  —  Marshal- 
ling —  A  hatement  —  Executors  and 
Administrators  —  Evidence  —  Cor- 
roboration —  R.  S.  0.  ch.  61.^  — 
Though  there  can  be  no  marshalling 
in  favour  of  charities,  yet  where 
charitable  and  other  legacies  are 
payable  out  of  a  mixed  fund,  the 
proceeds  of  realty,  impure  personalty 
and  personalty,  the  charitable  lega- 
cies do  not  fail  in  toto,  but  must 
abate  in  the  proportion  which  the 
sum  of  the  realty  and  impure  per- 
sonalty charged  with  charitable  gifts 
bears  to  the  pure  personalty. 

The  evidence  of  executors  that 
promissory  notes  belonging  to  the 
testator  had,  when  they  came  into 
their  hands,  endorsements  upon  them 
shewing  that  payments  had  been 


made  to  him,  does  not  require  cor- 
roboration under  section  10  of  R.  S. 
O.  ch.  61. 

Judgment  of  Ferguson,  J.,  re- 
versed. In  re  Staehler,  Staehler  v. 
Zimmerman,  266. 

2.  Construction  —  Estate  Tail — 
"  Issue  ' '  Fee  Simple  ''—Shelley's 
Case — Intention  J\ — A  testator  by  the 
third  clause  of  his  will  devised  cer- 
tain lands  "  to  my  son  James  for  the 
full  term  of  his  natural  life,  and  from 
and  after  his  decease,  to  the  lawful 
issue  of  my  said  son  James,  to  hold 
in  fee  simple  ;  but  in  default  of  such 
issue  him  surviving,  then  to  my 
daughter  Sarah  Jane,  for  the  term 
of  her  natural  life ;  and  upon  the 
death  of  my  daughter  Sarah  Jane, 
then  to  the  lawful  issue  of  my  said 
daughter  Sarah  Jane,  to  hold  in  fee 
simple  ;  but  in  default  of  such  issue 
of  my  said  daughter  Sarah  Jane, 
then  to  my  brothers  and  sisters  and 
their  heirs  in  equal  shares."  By  a 
later  clause,  the  testator  added : 
"It  is  my  intention  that  upon  the 
decease  of  either  of  my  said  children 
without  issue,  if  my  other  child  be 
then  dead,  the  issue  of  such  latter 
child,  if  any,  shall  at  once  take  the 
fee  simple  of  the  devise  mentioned 
in  the  third  clause  of  my  will : — 

Held,  reversing  the  judgment  of 
Ferguson,  J.,  23  O.  R.  404,  that  the 
clauses  must  be  read  together,  and 
that,  having  regard  to  the  latter 
clause,  and  to  the  direction  that  the 
issue  of  James  were  to  take  in  fee 
simple,  there  was  a  sufficiently  clear 
expression  of  intention  to  give  James 
a  life  estate  only  to  prevent  the  ap- 
plication of  the  rule  in  Shelley's  Case. 
Evans  v.  King,  519. 

3.  Construction  —  Payment  of 
Mortgage —  Condition  Subsequeiit — 
Forfeiture — Manslaughter— Felony.^ 
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— Where  land  is  devised  upon  con- 
dition that  a  mortgage  thereon  be 
paid  by  the  devisee,  and  the  devisor 
pays  off  the  mortgage,  the  devise  is 
good,  such  a  condition  being  a  con- 
dition subsequent. 

A  devisee  who  kills  the  devisor 
and  is  convicted  of  manslaughter 
therefor,  does  not  forfeit  the  devise, 
the  element  of  intent  being  in  such 
case  necessarily  absent. 

Cleaver  v.  Mutual  Reserve  Fund 
Life  Association,  [1892]  1  Q.  B.  147, 
distinguished. 

Judgment  of  Ferguson,  J.,  24 
O.  R.  132,  affirmed  on  the  former 
and  reversed  on  the  latter  point. 
McKinnon  v.  Lundy,  560. 

See  Life  Insurance  —  Vendor 
AND  Purchaser. 


WINDINa-UP. 

See  Company,  2,  3. 


WORDS. 

Car-load."^ — See  Sale  of  Goods. 

"  Defecty~\ — See  Master  and  Ser- 
vant— Negligence,  7. 


"  Defendant"'\ — See  Prohibition. 

«  Fee  Simple."]— See  Will,  2. 

"  Oarnishee."] — See  Prohibition. 

*'  Given  for  Patent  Right."'] — See 
Bills  of  Exchange  and  Promis- 
sory Notes,  2. 

Issue."]— See  Will,  2 

"  Laying-out."]—  See  Ways. 

"  Moving  Machinery."] — /Sec  Neg- 
ligence, 7. 

Opening."] — See  Ways. 

"  Owner'']  —  See  Waters  and 
Watercourses. 

State  of  Nature."] — See  Statute 
of  Limitations. 

"  Void  as  Against  Creditors."] — See 
Bills  of  Sale  and  Chattel  Mort- 
gages, 3. 

"  Warehouse."]  —  See  Constitu- 
tional Law. 

"  Way."] — See  Master  and  Ser- 
vant. 
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